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APPBL   va.   BXBBB. 

[98  Penn.  St.'4'79.] 


AdIOSSIBILITY   of  EYIDBNOB  to  show  ILLBarniCATB  CHILD 
INTENDED  AS  DBYIBBB  BATUBB  THAN  LBOITDCATB. 

Where  testator  made  a  deviae  to  "my  nephew,  Philip  Byen,"  and  died  leaT- 
bg  a  legitimate  nephew  of  that  name,  eyidenoe  is  not  admissible  to  show  that 
he  intended  an  illegitimate  nephew  who  also  snryiTed. 

Ebbob  to  the  Court  of  Common  Pleas  of  Allegheny  coun- 
ty. 

Ejectment  for  a  plot  of  land  by  Philip  Byers  against  Tobias 
Appel. 

Both  parties  claimed  title  under  the  will  of  Peter  Byers, 
which  contained  the  following  clause : 

'^  I  will,  devise  and  bequeath  to  my  wife  Margaret,  all  my 
estate,  be  the  same  real  or  personal,  and  wheresoever  situated, 
during  her  natural  lifetime.  It  is  my  will,  and  I  hereby  devise 
that  my  nephew,  Philip  Bycrs,  shall  have  and  hold,  after  the 
death  of  my  wife,  all  my  real  and  personal  estate." 

Testator's  widow  died  in  1880. 

The  jary  found  a  special  verdict  upon  which  judgment  was 
entered  for  the  plaintifE. 

MtUery  McBride  and  Ooehrinff,  for  plaintiffs  in  error. 

Walter  G.  Crcmfardy  for  defendants  in  error. 
Voi^  in.--i 
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Mercur,  J.  Each  party  claims  title  to  the  land  in  ques- 
tion, under  the  same  clause  in  the  will  of  Peter  Bjers.  He 
therein  declares  **I  hereby  devise  that  my  nephew,  Philip 
Byers,  shall  have  and  hold,  after  the  death  of  my  wife,  all  my 
r^  and  personal  estate." 

The  jury  returned  a  special  verdict  wherein  they  found 
"that  the  testator,  Peter  Byers,  died  leaving  two  nephews, 
one  Pliilip,  the  son  of  Martin,  legitimate;  another  Philip,  tbe 
son  of  Louis,  illegitimate.'^  Also  that  the  nephew  intended  by 
the  testator  to  inherit,  was  Philip  the  ill^timate  nephew,  the 
son  of  Louis,  and  this  from  evidence  aliunde  the  will,  and  not 
from  the  will  itself."  Thereupon  the  court  entered  judgment 
in  favor  of  the  heirs  of  Philip  the  illegitimate.  This  presents 
the  main  cause  of  complaint. 

Looking  at  the  language  of  the  will  we  see  it  is  clear  and 
unambiguous  as  to  the  property  devised  and  the  object  of  tbe 
testator's  bounty.     That  object  is  his  nephew  Philip  Byers. 

A  bastard,  at  common  law,  is  nuUius  filius.  As  he  is  the 
son  of  no  one  it  is  difficult  to  see  how  he  can  be  the  nephew  of 
any  one.  If  Philip  the  son  of  Louis  was  not  the  lawful  child 
of  a  brother  or  sister  of  the  testator,  he  could  not  be  a  lawful 
nephew  of  the  latter.  The  question  then  is,  when  Philip  the 
son  of  Martin  clearly  and  in  all  respects  satisfies  the  terms  of 
the  will,  may  it  be  sliown  by  other  evidence,  that  not  he,  but 
another  person,  was  the  one  intended  by  the  testator? 

Philip  the  son  of  Martin  was  lawfully  the  nephew  of  the 
testator;  Philip  the  son  of  Louis  was  not  such  a  nephew. 
This  is  not  the  case  of  a  question  between  two  legal  nephews 
of  the  same  name,  or  of  names  in  some  respects  different. 
Nor  is  it  a  case  where  the  name  is  not  accurately  expressed  in 
the  will. 

A  gift  to  children  means  legitimate  children  only,  unless  it 
appears  from  the  context,  or  from  circtimstances,  that  illegiti- 
mate children  must  have  been  intended.  (Hawkins  on  Wills, 
80.)  The  same  rule  applies  to  gifts  to  sons,  issue  and  terms  of 
relationship  generally.     (Id.) 

In  Cartwri^ht  v.  Vawdry^  5  Ves.  630,  the  testator  left  his 
property  to  his  children  equally.     He  had  four  daughters,  and 
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it  was  not  known  that  one  of  them  was  illegitimate.  She  lived 
with  him  just  as  his  other  daughters.  He  treated  her  in  all  re- 
spects like  the  others,  and  intended  that  she  should  take  with 
them,  yet  it  was  held  she  conld  not  take — the  lord  chancellor 
declaring  "  it  is  impossible,  in  a  court  of  justice,  to  hold  that 
an  illegitimate  child  can  take  equally  with  lawful  children  upon 
a  devise  to  children." 

A  man  who  had  two  illegitimate  children  by  a  certain 
woman  married  her,  and  the  day  after  his  marriage  made  a  will 
in  which,  after  leaving  her  his  real  and  personal  estate  for  life, 
he  said  "  I  leave  her  at  liberty  to  direct  the  disposal  of  the 
property  amongst  our  children  by  will  at  her  death  in  such 
manner  as  she  shall  see  fit,  and  should  she  make  no  will,  I  de- 
sire that  the  property  existing  at  her  death  shall  be  divided,  as 
far  as  it  may  be  practicable  to  do  so,  equally  between  my  chil- 
dren by  her."  The  testator  had  no  children  bom  to  him  after 
this  marriage  ;  but  lived  for  some  time  and  always  treated  the 
two  illegitimate  chQdren  as  his  own  children  :  yet  it  was  held 
the  testator  died  intestate  as  to  the  real  and  personal  estate, 
beyond  the  interest  given  to  the  widow  for  her  lifa  {Dorm 
V.  Daritij  Law  Kep.  7  H.  L.  668.)  It  was  there  held  that  the 
word  **  children,"  in  a  will  means,  prima  faciei  "  legitimate 
children ; "  as  much  so  as  if  the  word  legitimate  had  been  in- 
troduced before  it. 

In  SUis  V.  HouMaun^  10  Law  Rep.  Chanc.  Div.  236,  the 
testatrix  gave  a  sum  in  stocks  to  trustees  upon  trust  to  pay  the 
dividends  to  her  brother  Charles  Ellis  and  his  wife  Elizabeth 
for  their  lives,  and  after  the  death  of  the  survivor,  the  capital  to 
be  divided  between  all  and  every  the  children  of  her  brother 
who  should  then  be  living,  and  the  issue  of  such  as  shall  then 
be  dead.  The  brother  had  three  children  by  his  first  wife; 
two  children  by  his  second  wife,  Elizabeth,  before  marriage, 
and  one  child  after  marriage.  The  fact  that  these  two  children 
were  illegitimate  was  well  known  to  the  testatrix.  She  prom- 
ised her  brother  if  he  married  Elizabeth  she  would  provide  for 
all  his  children  by  her,  and  thereupon  the  marriage  took  place. 
Thenceforth  the  testatrix  continued  on  intimate  and  affection- 
ate terms  with  the  two  illegitimate  children,  in  all  respects 
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treating  them  as  her  nephews.  Prior  to  the  execution  of  her 
will  slie  told  them  she  would  provide  for  them  therein,  and 
after  its  execution  she  told  them  she  had  so  provided,  and  had 
made  no  distinction  between  them  and  their  brothers  and  Bis- 
ters. Still  further,  when  she  made  her  will  she  gave  instruc- 
tions to  that  effect,  and  understood  the  language  used  was  suf- 
ficient to  identify  the  two  illegitimate  children  and  to  include 
them  among  the^ildren  of  Charles  and  Elizabeth  Ellis.  Yet 
it  was  held  that  the  illegitimate  children  mnst  be  excluded 
from  the  bequest ;  that  the  words  of  the  will  being  distinct,  no 
extrinsic  evidence  could  be  received  to  show  what  the  inten- 
tion  of  the  testatrix  was ;  the  vice-chancellor  saying :  "  I  be- 
lieve the  law  is  firmly  settled  that  where  you  have  a  bequest 
of  property  to  a  class  of  persons— children,  nephews  or  nieces 
or  any  class  you  like — and  you  find  in  the  class  designated 
legitimate  members,  you  can  never  admit  illegitimate  persons 
to  share  with  them."  This  case,  decided  only  three  years  ago, 
but  ruled  on  many  previous  authorities,  shows  the  settled  law 
in  England.  The  fact  that  in  Pennsylvania,  the  subsequent 
marriage  and  cohabitation  of  the  father  and  mother  of  an  il- 
legitimate child  or  children  legitimates  it  or  them  under  the 
statute,  does  not  impair  the  force  of  the  rule  excluding  ille- 
gitimate children.  Here,  after  marriage,  such  children  bom 
before,  take  not  as  illegitimate  children ;  but,  having  the  legal 
taint  removed,  they  take  as  if  "  bom  during  the  wedlock  of 
their  parents." 

No  American  authority  was  cited  which  maintains  the  right 
of  illegitimate  persons  to  share  with  those  who  are  legitimate 
when  the  latter  are  found,  and  strictly  and  fully  answer  the 
description  in  the  written  will. 

Without  regard  to  illegitimacy,  the  better  and  more  au- 
thoritative rule  is,  that  the  intention  of  the  testator,  as  expressed 
in  the  will,  must  govern  in  its  constraction. 

If,  however,  there  is  a  mistake  in  the  description,  so  that 
no  one  corresponds  to  it  in  all  respects ;  but  some  one  does  in 
many  particulars;  and  no  other  does  who  can  be  intended, 
such  person  will  take.  Or  if  the  will  be  plain  and  clear  on  its 
face,  and  only  becomes  doubtful  when  applied  to  the  subject 
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matter,  extrinsic  eyidence  of  the  intention  of  the  testator  may 
be  received.  Unless  there  be  some  ambiguity  or  obscurity  on 
the  face  of  the  will,  or  difficulty  in  finding  the  person  or  object 
to  which  it  applies,  extrinsic  evidence  should  not  be  received 
to  divert  the  will  from  the  intention  therein  expressed.  In 
Tucker  and  others ^  Executors  v.  Seamen^ 8  Aid  Society^  7  Met- 
calf,  188,  the  testator  gave  a  legacy  to  "  The  Seamen's  Aid  So- 
ciety in  the  city  of  Boston  "  and  "  The  Seamen's  Friend  Socie- 
ty "  claimed  the  legacy.  The  latter  offered  to  prove  that  the 
testator  had  no  knowledge  of  the  existence  of  the  society 
named  in  the  will ;  that  he  did  know  of  the  other  society ;  was 
deeply  interested  in  its  objects ;  had  contributed  to  its  funds, 
and  had  frequently  expressed  a  determination  to  give  it  a  lega- 
cy ;  that  he  directed  the  scrivener  who  wrote  his  will  to  insert 
the  legacy  as  made  to  said  society;  but  the  scrivener,  not 
knowing  the  existence  of  the  society,  told  the  testator  the 
name  of  the  society  was  ^'  the  Seamen's  Aid  Society,"  and  the 
testator  thereupon  consented  to  have  that  name  inserted.  This 
evidence  was  held  inadmissible,  and  that  the  society  named  and 
described  in  the  will  was  entitled  to  the  legacy. 

It  is  true  in  Powell  v.  Biddle^  2  Dall.  70,  tried  in  the  Com- 
mon Pleas  of  Philadelphia  in  1790,  it  was  held  that  extrinsic 
evidence  was  admissible  to  award  the  legacy  contrary  to  the 
express  designation  of  the  will,  although  the  person  accurately 
described  therein  existed.  No  question  of  illegitimacy  arose 
in  that  case.  The  case  is  without  authority  to  control  us,  and 
I  do  not  find  the  principle  there  declared,  recognized  by  a 
higher  court  as  a  correct  exposition  of  the  law.  On  the  con- 
traiy,  in  Wusthoff  v.  Dracourt^  3  Watts,  240,  the  question  of 
admitting  such  evidence  is  discussed  by  Mr.  Justice  Rogers. 
After  declaring  that  courts  of  law  have  always  leaned  against 
parol  evidence  to  explain  the  intention  of  the  testator,  and 
that  it  can  be  admitted  only  where  the  ambiguity  arises  from 
extrinsic  circumstances,  so  that  the  evidence  is  admitted  from 
necessity,  he  proceeds  to  say,  *'  The  modern  doctrine  is,  that 
where  a  subject  exists  which  satisfies  the  terms  of  the  will,  and 
to  which  they  are  perfectly  applicable,  there  is  no  latent  ambi- 
guity.   Evidence  is  only  admitted  dehors  the  will  from  neces- 


6  AMERICAN  PROBATE  REPORTS. 

sity  to  explain  that  which  wonld  otherwise  have  no  opera- 
tion. 

If  the  rule  were  held  otherwise  a  person  eonld  feel  no  se- 
curity in  making  a  will.  His  intention,  clearly  expressed  in 
writing,  and  the  ohject  of  his  bounty  found  in  all  respects  an- 
swering the  description,  might  be  defeated,  and  the  statute  re- 
lating to  wills  be  practically  inoperative.  If  the  language  of 
this  will  applied  to  two  legitimate  nephews,  so  that  either 
could  take,  but  for  the  existence  and  claim  of  the  other,  then 
parol  evidence  would  be  admissible  to  prove  which  was  in- 
tended. 

In  the  present  case  there  is  neither  patent  nor  latent  ambi- 
guity. The  legitimate  nephew  precisely  and  in  every  respect 
answers  the  designation  and  description  of  the  will ;  the  other 
fails  in  law  to  be  a  nephew. 

It  was  alleged  on  the  argument  that  the  legitimate  nephew 
was  in  truth  named  Philip  A.  Byers,  although  not  generally  so 
called,  and  therefore  did  not  precisely  answer  the  description 
in  the  will.  A  sufficient  answer  to  this  is  the  special  verdict 
finds  no  such  fact.  -It  declares  there  are  two  Philip  Byers, 
one  legitimate,  the  other  illegitimate.  Whatever  is  not  found 
in  a  special  verdict  is  to  be  considered  as  not  existing.  The 
verdict  cannot  be  aided  by  extrinsic  facts,  even  if  they  appear 
on  the  record.  (  Varutyckel  v.  Stewart,  27  P.  F.  Smith,  124.) 
The  court  must  declare  the  law  on  the  facts  found  alone. 
They  must  bf  self-sustaining,  and  cannot  be  aided  by  any  out- 
side support. 

This  verdict  shows  that  Philip  Byers,  the  legitimate  nephew 
of  the  testator,  fully  satisfies  all  the  terms  of  the  will.  To  him 
they  are  perfectly  and  solely  applicable.  Being  thus  distinctly 
and  accurately  described,  there  is  no  ambiguity  to  be  explained. 
There  is  no  necessity  to  go  beyond  him  to  give  full  effect  to 
the  will.  To  do  so  would  not  be  to  solve  doubts  or  explain 
any  obscurity ;  but  to  create  them  where  none  existed  before. 
Under  the  facts  found,  the  learned  judge  erred  in  entering 
judgment  in  favor  of  the  heirs  of  the  illegitimate  person  on 
the  question  of  law  reserved. 

Judgment  reversed,  and  now  judgment  in  favor  of  the  de- 
fendant below  (plaintiffs  in  error),  non  obstante  veredicto. 
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Hesketh  vs.  Murphy. 

[36  New  Jersey  Eq.  804.] 

Charitable  use. — Qirr  for  relief  of  most  deservino  poor 

OF  A  CTTT. 

A  dtreciioD  that  tbe  annual  interest  of  a  fond  shall  be  distributed  by  trustees  for 
"the  relief  of  the  moet  deserying  of  the  poor  of  the  city  of  Paterson  aforesaid, 
forever,  without  regard  t6  color  or  sex,  but  no  person  who  is  Icnown  to  be  in- 
temperate, lazy,  immoral  or  undeserving,  to  receive  any  benefit  from  the  said 
fund,'*  creates  a  valid  charitable  use. 

The  power  to  choose  the  beneficiaries  exists  in  the  trustees  by  implication. 

On  appeal  from  a  decree  of  the  Chancellor. 

The  qnestions  discussed  arose  upon  the  following  clauses  in 
the  will  of  William  S.  Malcom,  dated  December  18, 1871 : 

"And  after  the  death  of  my  said  wife,«I  hereby  empower 
and  direct  my  said  trustees  or  trustee  for  the  time  being  of  this 
my  will,  to  employ  the  annual  income  of  the  said  moneys  so 
invested,  and  from  time  to  time  to  be  invested,  for  the  relief 
of  the  most  deserving  poor  of  the  city  of  Paterson  aforesaid 
forever,  without  regard  to  color  or  sex,  but  no  person  who  is 
known  to  be  intemperate,  lazy,  immoral  or  undeserving,  to  re- 
ceive any  benefit  from  the  said  fund. 

"And  for  the  purpose  of  preserving  and  continuing  a  per- 
petual succession  of  trustees  for  the  purpose  of  carrying  into 
full  effect  the  provisions  of  this  my  will,  I  do  hereby  empower 
my  said  trustees  or  trustee  for  the  time  being,  if  any,  whether 
retiring  from  the  office  of  trustee  or  not,  or  if  more,  then  I  di- 
rect and  hereby  empower  the  proving  executors  or  executor  for 
tbe  time  being,  or  the  administrators  or  administrator  for  the 
time  being  of  the  last  surviving  trustee,  to  substitute  by  any 
proper  writing  under  his,  her  or  their  hands  or  hand,  any  fit 
person  or  persons,  in  whom  alone,  or  as  the  case  may  be,  jointly 
with  the  surviving  or  continuing  trustees  or  trustee,  my  trust 
estate  shall  vest  or  proper  assurances  be  vested." 

Bolton  cfe  Oourleyy  for  appellant. 

H.  A,  Williamaj  for  respondents. 
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Beabley,  C.  J.  This  bill  has  been  exhibited  by  the  sister  of 
William  S.  Malcom,  deceased,  for  the  purpose  of  obtaining  a 
judicial  construction  of  those  certain  clauses  of  his  last  will 
which  are  prefixed  to  this  opinion.  The  testamentary  provis- 
ion thus  put  to  the  test  is  a  charitable  bequest,  and  the  view 
which  the  counsel  of  the  complainant  pressed  upon  the  court 
was,  that  such  beqoest  is  void,  on  the  ground  of  its  indefinite- 
ness  with  respect  to  its  objects. 

Upon  recurring  to  the  language  of  that  portion  of  the  will 
which  is  thus  impugned,  it  will  be  found  that  the  annual  income 
of  a  certain  fund,  which  is  in  the  hands  of  certain  trustees  ap- 
pointed by  the  testator,  is  to  be  employed  by  them  for  the  re- 
lief of  such  of  the  most  deserving  poor  of  the  city  of  Paterson 
as  are  not  intemperate,  lazy  or  immoral.  The  testator  has  not 
left  his  intention  in  any  wise  in  doubt.  His  purpose  is  plainly 
charitable  in  the  legal  sense.  He  has  constructed  a  trust  to 
carry  such  purpose  into  efiect,  and  the  class  of  persons  who  are 
to  be  his  beneficiaries  is  clearly  defined.  But  the  contention 
is,  that  the  persons  who  from  time  to  time  are  to  compose  this 
class  of  beneficiaries  must  be  possessed  of  certain  specified  qual- 
ifications distinguishing  them  from  their  associates  in  poverty 
in  the  city  of  Paterson,  and  such  qualifications  are  of  a  kind  not 
easily  ascertainable,  and  inasmuch  as  a  power  of  such  ascertain- 
ment is  not  by  the  will  conferred  upon  any  one,  the  gift  can- 
not be  applied  to  its  objects,  and  is  therefore  void. 

That  a  charitable  use  may  be  inefiicacious  on  account  of  the 
indefiniteness  or  unascertainability  of  its  purposes  or  objects, 
is  readily  admitted.  Nor  is  it  denied  that  certain  gifts  of  this 
kind  which,  under  some  circumstances,  would  be  put  into  effect 
by  force  of  the  ancient  English  legal  system,  would,  under  like 
conditions,  prove  unavailing  if  brought  auhjudioe  in  this  State. 
In  England,  the  lord  chancellor,  in  matters  of  this  kind,  tran- 
scends judicial  methods,  and  will  effectuate  one  of  these  be- 
quests where  the  general  purpose  of  the  donor  is  charitable,  al- 
though the  particular  purpose  which  has  been  designated  by  him 
has  failed  and  no  trust  has  been  created ;  but  this  is  by  force 
of  a  prerogative  derived  from  the  king,  who  is  said  to  possess 
it  SLS parens patricB,     And  it  is  this  latter  extraordinary  power 
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which  has  been  almost  universally  conceded  not  to  belong  to 
the  courts  of  this  country.  But  with  the  exception  of  this  pre- 
rogative, I  am  not  aware  that  the  court  of  chancery  of  this 
State  is  devoid  of  any  power  which  has  ever  been  exerted  by 
an  English  chancellor  with  respect  to  the  construction,  regula> 
tion  or  enforcement  of  devises  or  bequests  to  charitable  uses. 

Our  equitable  system  is  a  copy  and  counterpart  of  the  Eng- 
lish chancery,  and  does  not  differ  from  it  except  wherein  it  has 
been  varied  by  positive  law,  ancient  custom,  or  by  conditions  of 
life  plainly  incompatible  with  its  regulations.  In  the  main,  the 
equitable  jurisdiction  exercised  in  this  State  can  be  expressed, 
and  can  be  expressed  only,  in  the  terms  that  define  the  l)ound- 
aries  of  its  archetype.  Such  is  the  admitted  condition  of  all 
our  superior  tribunals,  for  their  essential  substance  and  quali- 
ties are  derived  to  us,  as  a  people,  by  descent,  and  do  not  exist 
by  mere  legislative  sanction.  Hence  it  would  seem  to  follow, 
by  irresistible  inference,  that  whatever  power  touching  chari- 
table gifts  was  originally,  as  a  pure  judicial  function,  vested  in 
the  chancellor  of  England,  is  vested  in  the  chancellor  of  this 
State,  for  there  is  no  statutory  law,  as  I  think,  nor  custom,  cur- 
tailing such  power,  nor  is  its  exercise  inconsistent,  in  any  de- 
gree, with  our  social  or  political  situation.  It  is  true  that  the 
English  statute  of  charitable  uses  is  not  in  force  in  this  State, 
and,  so  far  as  such  statute  may  be  said  to  have  enlarged  the 
sphere  of  equitable  jurisdiction  over  this  subject — though  the 
supposition  seems  to  be  unfounded — to  tliat  extent  the  judicial 
power  of  our  chancery  may  be  wanting.  But  the  present  occa- 
sion does  not  call  for  the  consideration  of  the  involved  and 
mnch-contested  question  as  to  the  effect  of  this  act  over  the 
equitable  doctrine  of  charitable  uses,  for  whether  such  enact- 
ment is  to  be  regarded  as  having  added  something  to  the  ex- 
tent of  the  equitable  cognizance  over  the  subject,  or,  as  Lords 
Hardwicke,  Eldon,  Bedesdale  and  other  chancellors  declared, 
created  no  new  jurisdiction,  but  merely  provided  a  novel  mode 
of  proceeding  in  cases  of  the  misappropriation  of  charitable 
funds,  still  it  has  been  made  certain  by  modem  research  that 
the  primitive  and  inherent  powers  of  a  court  of  equity  in  this 
domain  are  sui  ge^ieris  and  of  a  very  extensive  character,  and. 
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as  has  been  above  stated,  whatever  such  original  authority  waa^ 
it  exists  in  full  vigor  in  the  hands  of  the  chancellor  of  this 
State,  and  it  is  in  accordance  with  this  theory  that  the  few  ju- 
dicial examinations  of  this  subject  which  have  taken  place  in 
our  courts  have  been  conducted.  Thus  in  the  case  of  The  New 
York  Annual  Conference  Ministers  Mutual  Assistance  Society 
V.  Executors  of  Clarkson^  4  Hal.  Ch.  641,  the  bequest  was  in 
the  following  words : 

**  I  give  and  bequeath  unto  the  New  York  Methodist  Con- 
ference Society,  for  the  support  of  old,  worn-out  preachers, 
the  sura  of  three  thousand  dollars." 

The  complainant  in  the  case,  and  which  was  thus  misde- 
scribed  in  the  will,  was  an  incorporated  body  whose  purpose 
was  to  raise  funds  for  the  relief  of  such  of  its  members,  who 
were  all  ministers  and  preachers  of  the  gospel  attached  to  and 
connected  with  the  New  York  conference,  as  were  in  neces- 
sitous circumstances  through  age,  disease*,  or  other  natural  in- 
firmity, as  also  the  needy  wives  and  children,  widows  and  or- 
phans of  its  members.  This  bequest  was  sustained  as  a  charity 
notwithstanding  its  beneficiaries  were  a  sub-class  of  the  bene- 
ficiaries of  the  corporation,  which  sub-class  of  necessity  would 
have  to  be  selected,  and  no  express  powers  to  make  such  selec- 
tion had  been  given  by  the  testator.  A  similar  doctrine  was 
enforced  in  McBride  v.  Elmer^s  Executors^  2  Hal.  Ch.  107, 
which  was  decided  in  the  year  1847.  A  fund  of  $1,000  was 
bequeathed  to  "  The  Bridgeton  Trustees  for  Free  Schools,"  the 
interest  to  be  applied  annually  for  ages,  as  far  as  might  be 
practicable,  for  the  tuition  of  poor  children,  without  regard  to 
denomination  or  color,  in  the  elements  of  English  literature. 
In  this  case,  likewise,  there  was  a  misnomer  of  the  trustees, 
and  there  was  no  power  in  terms  conferred  to  settle  who  came 
within  the  class  appointed  to  take  as  beneficiaries,  yet,  never- 
theless, the  court,  after  a  learned  argument,  sustained  the  testa- 
mentary disposition  as  a  charitable  use.  The  following  are 
cases  in  which,  in  the  court  of  chancery,  similar  views  have 
been  expressed  and  like  judgments  have  been  rendered :  Magie 
V.  Oerman  Evangelical  Dutch  Churchy  2  Beas.  77 ;  Mason  v. 
Methodist  Episcopal  Churchy  12  C.  E.  Gr.  47;   Stevens  v. 


ShippefLt  V  Stew.  Eq.  4^7.     JLi»£  i:jc  int 

tbe  English  lav  relAiiz;^  i:-  *^iicr=:A.:itf 

rests  on  jndiciid  faDrr:-:oa.  »  tuuhIj  ?*r*  ■r'  ^--    -c^  «.'  '•^:^ 

in  some  measare  bj  ills  ^  -xn.  AiTii«L^  3.  ~  -  a^fe^      J-       r*^- 

V.  Dobbins^  4  Stew.  Eq.  ^TI ;  3'  >^^  t.  J*^.  .r,^^  ;   .'    ;L  r-^ 

489  ;  AUom^'G€ne-r^»  t.  Jjf  ••i'.-,  *  C.  Z.  v-r  ;•   .. 

This  being  the  ct-c-iitxc  ■:«  tiit  71J*.  -!a-.  Hxnii  ■■"t-  •-■-•  r   fc> 
subject  in  this  State,  it  becccie^ic  .cm*  *"^i:rsir  -a-r  -*!     =   -izr- 
of  the  decisions  which  are  *»>  nzmsr-iia.  lOii  v^.-_.  *^^  t-^'m— ^ 
upon  the  attention  of  this  o-^n  ii.  ti*  ictfif    c  in*  -  -inr-r;    r 
the  appellant,  cannot  be  I:«ciei  xi^.c  ir  lij*  ,,ir.r    r  ^:rzi  -nrra. 
With  thtf  single  excepti-:«Q  j^sc  zrXt^L  43*1  vi.iui  «^  ai  «    i.  J  'ac- 
tion which  will  be  presentlj  rtirsr^i  1 .  ii..e»^  ir  -ir-z?-.  -l^  -murt 
in  question  are  examples  of  grfs  iLii  r-.irr:  ":*t  at- ■  i>r^  i    :  zz^ 
poses  other  than  charitable  asesw  or  are  Je-sn^nicii  cif      •  -irr^ 
existing  in  jurisdictions  in  wLi.i  n*   ii  •:rz-ji»r    i-tf----^  r^.  ti 
English  soaroes  that  regolates  tie  i---;c*r:  .5  «iitii  -i-iir-ittjs.  ^-» 
no  place,  and  in  which  bequests  for  s^di.   :•'  jirr^  n^  T=:ruT>-^ 
as  private  tmsts,  and  are  constmeid  ar-i  T«:£xlir^:    a.  iiur    ^^-^ 
To  the  former  of  these  two  elaiyrr   -.f   saser  "lij*  I-r^-.--i  •=.?-=» 
which  are  cited  appertain,  for  they  are  eitj-^r  zr  ^ir*  ^tib^a  -r 
like  the  case  of  jycrris  t.  Thor-MorC*  E^^'  i'  ^-  t^  :•-:  nr-^* 
in  question  embrace  a  use  other  than  a  iiasiz^'.ut  :a»i^    It  -v  a.  ^ 
serve  no  nsefal  purpose  to  consider  ti>3ee  Ttzs^ei»'*r»  n   ir-*: — 
It  is  enongh  to  say  that  tliej  haxe  bees  earef^j  *'ixr.  11 -i^  an  l 
that  they  are  not  pertinent  on  the  pres€=.i  ii-vT.rj.     Ix  *-- **- 
other  class,  decisions  are  cited  rend^ed  bj  Lbe  f  .•m*  .c  jl^'7- 
land,  North  Carolina  and  New  Yoik ;  bat  izxMsz^-atL  a^  -n.  iiJt-* 
States  it  has  been  declared  that  the  rojee  to  be  kjc  *t-i  ^  "i-i-t 
constmction  and  administration  of  tmste  ior  tinunt.  -Jt  "iis-« 
are,  in  their  respective  jurisdictions,  the  aaii>&  a§  are  *  :•*:  tt.j^* 
by  which  private  tmsts  in  favor  of  indiv-doak  are  j»:;ti:^-=*i* 
they  can  have  no  inflnence  on  the  judicial  mind  :n  lli»  ^'ar.-*^  j- 
wbich  an  entirely  different  system,  as  has  been  alresaij  *:ii.t.-=^i« 
has  always  prevailed.  .  But  I  have  alluded  to  an  cx-^e;^  •  ai*- 
case  to  be  found  among  the  citations*  of  counsel  of  A^-'*^^^*'- 
cases,  and  that  case  is  the  decision  in   White  t.  -F^#t  ^  C--«.^- 
31.    The  bequest  in  that  case  was  in  theae  words : 
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^'  Any  snrplns  income  that  may  remain  to  the  extent  of 
$1,000  per  annnm,  I  direct  to  be  expended  by  my  said  trnstees 
for  the  support  of  indigent  pious  yonng  men,  preparing  for 
the  ministry  in  New  Haven." 

The  judgment  was  that  the  gift  was  void,  as  the  objects  of 
the  benefaction  were  indefinite,  and  that  no  power  was  conferred 
on  the  trustees  to  make  them  definite  by  selection.  This  case 
is  certainly  in  all  respects  much  in  point,  and  in  the  jurisdic- 
tion in  which  it  occurred,  and  was  decided,  the  equitable  rules 
which  prevail  with  respect  to  this  branch  of  the  jurisprudence, 
appear  to  be  very  similar  to  those  that  are  in  force  in  this  State. 
But  is  seems  to  be  very  clear  that  the  court,  on  the  occasion  in 
question,  fell  into  error  in  the  application  of  one  of  the  princi- 
ples belonging  to  the  subject  adjudged  by  it,  and  I  therefore 
agree  to  the  criticism  of  Mr.  Perry,  in  his  excellent  treatise  on 
Trusts,  that  this  decision  is  not  one  that  is  likely  to  be  fol- 
lowed. 

The  mistake  referred  to  consists  in  the  assumption  after, 
apparently,  but  a  slight  consideration  of  the  topic,  that  there 
was  no  power  to  select  the  objects  of  the  charity  lodged  by 
the  testator  in  the  trustees,  whereas,  as  I  am  constrained  to 
think,  in  view  of  tlie  very  liberal  rules  of  construction  which 
have  always  been  declared  to  be  applicable  to  occasions  of  this 
character,  such  power  was  clearly  conferred  upon  such  officers. 
In  such  matters  the  paramount  business  is  to  ascertain  from  the 
language  of  the  will,  as  explained  by  the  subjects  to  which  it 
pertains,  the  purpose  of  the  testator,  and  if  such  purpose  be  not 
illegal,  and  can  be  plainly  ascertained,  to  carry  it  into  effect. 
And  it  is  to  be  remembered  that  it  is  the  acknowledged  doctrine 
that  in  all  matters  of  construction  courts  are  bound  to  lean  in 
favor  of  charity  rather  than  against  it.  And,  indeed,  so  far 
has  this  legal  favoritism  been  carried  that  it  has  been  for  ages 
the  settled  rule  in  the  English  law,  and  has  been  in  this  coun- 
try often  regarded  as  the  true  principle,  that  when  a  gift  has 
been  placed  in  the  hands  of  a  trustee  to  promote  a  charity,  and 
which,  from  the  mutation  of  circumstances,  had  become  inca- 
pable of  fulfillment,  such  gift  was  to  be  applied  by  the  courts, 
exercising  a  purely  judicial  authority,  to  some  cognate  object, 
on  the  ground  that  it  was  the  presumed  intent  of  the  testator 
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that  the  fund  so'  set  apart  as  a  benefaction  shonld  not,  in  any 
event,  return  to  his  estate.  The  present  case  does  not  call  for 
any  opinion  on  the  important  question  how  far,  in  the  applica- 
tion of  simply  judicial  standards,  the  courts  of  this  State  would 
undertake  to  exercise  the  doctrine  of  cy  pres  by  construction ; 
the  subject  is  referred  to  only  for  the  purpose  of  exemplifying 
with  what  strength  of  favor  charitable  bequests  are  regarded 
by  the  courts.  But  without  resorting  to  a  method  of  interpre- 
tation  which,  until  it  has  received  the  sanction  of  the  courts  of 
this  State,  must  be  considered  as  of  questionable  validity,  and 
following  none  but  the  ordinary  guides  in  the  construction  of 
wills,  I  cannot  doubt  that  the  inevitable  conclusion  must  be 
that  the  testamentary  disposition  in  the  case  cited  from  the 
Connecticut  reports,  as  well  as  the  one  now  under  considera- 
tion in  this  court,  confers  upon  the  trustees  not  only  the  power 
to  distribute  the  funds  confided  to  them,  but,  as  a  necessary  in- 
cident to  that  function,  also  the  right  to  select  the  benefici- 
aries. It  is  the  ordinary  doctrine  that  when  an  act  is  author- 
ized to  be  done  by  a  trustee  or  other  agent,  every  authority 
requisite  to  the  doing  of  such  act  is,  by  intendment  of  law, 
comprised  in  such  grant  of  power.  A  common  example  of  this 
rule  is  presented  in  cases  in  which  a  power  of  sale  is  given  by 
a  will  without  in  terms  specifying  by  whom  it  is  to  be  exer- 
cised, but  if  the  proceeds  of  the  sale  are  directed  to  be  distrib- 
uted by  an  executor  or  trustee,  in  such  instances  it  has  been 
held  in  numerous  decisions  that  such  executor  or  trustee  will 
take,  by  implication,  the  power  of  selling,  unless  some  other 
intent  is  discoverable  from  the  whole  will.  {Newton  v.  Ben- 
net,  1  Bro.  C.  C.  135;  Bentham  v.  Wiltshire,  4  Madd.  44; 
Blatch  V.  Wilder,  1  Atk.  420.) 

When,  therefore,  in  the  Connecticut  case  and  in  the  present 
case,  a  power  is  conferred  on  the  trustees  to  distribute  the  fund 
to  members  of  a  class,  such  members  having  certain  qualifica- 
tions, which  can  be  ascertained  only  by  the  exercise  of  judg- 
ment and  discretion,  as  the  act  of  distribution  cannot  be  per- 
formed except  after  such  ascertainment  of  the  particular  bene- 
ficiaries, the  principal  power  to  distribute  the  moneys  carries 
with  it,  on  the  ground  of  the  principle  just  mentioned,  the  in- 
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cidental  and  necessary  power  of  selection.  That  such  was  the 
intent  of  the  testator  would  seem  to  be  phdnly  manifest  from 
the  nature  of  the  thing,  the  doing  of  which  he  has  directed. 
If  a  gift  of  a  sum  of  money  were  given  to  a  clergyman  with 
directions  to  distribute  it  among  the  most  worthy  and  needy 
of  his  flock,  no  one,  it  is  presumed,  would  doubt  that  the  power 
to  select  the  objects  of  such  beneficence  was  intended  to  be 
lodged  in  him  who  was  to  dispense  the  fund.  In  this  example, 
as  well  as  in  these  testamentary  gifts,  inasmuch  as  the  power  to 
select  is  an  indispensable  preliminary  to  the  power  to  dispense, 
the  natural  and  reasonable  inference  arises  that  when  the 
latter  is  expressly  given  the  former  is  impliedly  given.  As 
far  as  I  have  noticed,  this  has  been,  except  in  the  case  of  White 
V.  JPHsky  the  judicial  deduction  from  similar  premises. 

In  the  case  of  Trustees  of  the  Philadelphia  Baptist  Asso- 
ciation V.  Har€s  Executor^  4  Wheat.  1,  Chief  Justice  Marshall 
appears  to  have  had  no  doubt  on  this  subject.  The  words  of 
the  will  in  that  case  were : 

"  What  remains  of  my  military  certificates  at  the  time  of 
my  decease,  both  principal  and  interest,  I  give  and  bequeath  to 
the  Baptist  Association  that  for  ordinary  meets  at  Philadel- 
phia, which  I  allow  to  be  a  perpetual  fund  for  the  education  of 
youths  in  the  Baptist  denomination  who  shall  appear  promising 
for  the  ministry,  always  giving  preference  to  the  descendants 
of  my  father's  family." 

It  is  observable  that  here  is  no  express  authority  to  the  de- 
signated association  to  make  a  selection  of  the  beneficiaries  en- 
titled to  take  under  this  bequest,  and  yet  the  chief  justice 
drew  the  inference,  apparently  without  the  least  hesitation,  that 
such  was  the  province  of  tliat  body.  The  court  in  this  case  de- 
cided on  grounds  that*  have  been  much  shaken,  but  with  which 
at  present  we  have  no  concern,  that  the  association  that  was 
constituted  the  trustee  being  unincoq>orated  could  not  stand 
in  such  capacity,  and  consequently  the  question  whether  the 
beneficiaries  were,  in  the  absence  of  such  officers,  sufficiently 
indicated,  became  important,  and  upon  that  subject  the  court 
said  :  '^  This  question  will  not  admit  of  discussion.  Those  for 
whose  ultimate  benefit  the  legacy  was  intended  are  to  he  desig- 
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noted  and  selected  hj  the  trustees.  It  could  not  be  intended 
for  the  education  of  all  the  youths  of  the  Baptist  denomination 
who  were  designed  for  the  ministry,  nor  for  those  who  were 
the  descendants  of  the  father,  unless,  in  the  opinion  of  the 
trustees,  they  should  appear  promising.  These  trustees  being 
incapable  of  executing  the  trust,  or  even  of  taking  it  on  them- 
selves, the  selection  can  never  be  made  nor  the  persons  desig- 
nated who  might  take  beneficially."  In  this  case  it  will  be  ob- 
served that  the  fund  was  given  to  the  association,  without  any 
expressed  direction  for  it  to  distribute  such  fand  or  to  select 
the  beneficiaries,  and  yet,  looking  to  tiie  evident  intention  of 
the  testator,  both  such  powers  were  unhesitatingly  gathered  by 
intendment.  To  the  same  purport,  and  equally  strong  on  the 
point,  was  the  action  of  Lord  Redesdale,  in  the  case  of  Mahon 
V.  Savage,  1  Sch.  &  Lef.  Ill,  in  which  the  bequest  was  of 
£1,000,  with  the  following  directions : 

^^To  be  distributed  amongst  his  poor  relations,  or  such 
other  objects  of  charity  as  should  be  mentioned  in  his  private 
instructions  to  his  executors." 

There  were  no  snch  private  instructions  left  by  the  testator, 
and  there  were  over  fifty  poor  relations.  The  chancellor,  after 
remarking  that  the  bequest  was  a  charitable  one,  and  that  the 
objects  meant  were  the  testator's  own  relations,  added :  "  Here 
the  testator's  design  was  to  give  them  as  objects  of  charity,  and 
not  merely  as  relations,  and  I  take  it,  the  executors  have  a  dis- 
cretionary power  of  distribution,  and  need  not  include  all  the 
testator's  poor  relations." 

Here,  again,  there  was  nothing  in  the  will  from  which  the 
testator's  intention  to  confer  upon  his  executors  the  authority 
to  select  the  beneficiaries  except  the  authority  given  to  them  to 
distribute  the  fund,  and  yet  this  eminent  judge  thought  that 
such  intention  was  clear  as  a  plain  inference.  These  two  cases 
pot  the  matter,  in  my  opinion,  on  a  legal  basis.  The  principle 
adopted  by  these  great  judges,  if  applied  to  the  case  now  before 
the  court,  must  obviously  lead  to  an  affirmance  of  the  decree 
appealed  from ;  for  if  we  assume,  as  was  done  in  the  decisions 
just  referred  to,  that  the  power  to  employ  this  charity  involves 
the  power  of  selecting  the  beneficiaries,  the  case  is  divested  of 
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every  element  of  uncertainty.  In  view  of  the  recognition  of 
such'  an  hypothesis,  the  case  will  then  present  these  simple 
characteristics :  A  beqaest  in  tmst  to  a  charitable  use,  for  dis- 
tribution among  a  class  of  undesignated  ,persons,  with  a  power 
in  the  trustees  to  designate  such  persons.  It  is  presumed  that 
in  such  a  posture  of  things  no  one  will  assert  that  the  bequest 
is  not  to  be  sustained.  The  decree  should  be  affirmed. 
Decree  unanimously  affirmed. 


See  Simpaon  v.  Welcome.  2  Am.  Prob.  R.  248;  Nichols  v.  Allen,  Id. 
869. 


Bbdbakbb'b  APPBAIj. 

[98  Penn.  St.  21.] 

Joint  adminstratiok — ^Pkotest  of  one  joined. 

Joint  adminiBtration  shonld  Dot  be  compeUed  against  the  protest  of  one  of  the 

parties  thereto. 
When  the  class  primarily  entitled  to  adndnistration  consists  of  seyeral  persons 

letters  should  be  granted  to  such  one  or  more  of  them  as  the  register  judges 

will  best  administer  the  estate. 

Appeal  from  Lancaster  county  Orphans'  Court. 
The  facts  sufficiently  appear  in  the  opinion. 

E,  C.  Brvhaker  and  A,  J.  EherUy  for  appellant. 

S.  P.  Ely^  for  appellee. 

Stebrbtt,  J.  Jacob  Shaeffer  aurvived  his  wife  and  died 
intestate  August  l^th,  1880,  leaving  as  his  only  heirs-at-law 
two  married  daughters,  Elizabeth  Brubaker  and  Lavina  Wolf. 
Ten  days  after  his  decease  letters  of  administration  on  his 
estate  were  duly  granted  by  the  register  to  Mrs.  Brubaker,  the 
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elder  daughter;  and  on  September  2d  the  petition  of  the 
younger  daughter  and  her  husband  was  presented,  praying 
that  she  be  joined  with  her  sister  in  the  administration  already 
granted.  This  application  was  refused  by  the  register,  and 
thereupon  the  petitioners  appealed  from  his  decision  to  the 
Orphans'  Court,  and  a  rule,  with  notice  to  Mrs.  Brubaker,  was 
granted,  to  show  cause  why  Mrs.  Wolf  shonld  not  be  joined  in 
the  administration.  Under  this  rule  depositions  were  taken  by 
both  parties,  and  the  court,  after  hearing,  on  January  29th, 
1881,  made  a  decree  sustaining  the  appeal,  and  ordering  letters 
of  administration  to  be  issued  to  Mrs.  Wolf  '^  on  her  father's 
estate,  upon  her  entering  good  and  sufficient  secnrity  with  the 
register  for  the  faithful  performance  of  her  duties  as  adminis- 
tratrix, providing  her  husband's  assent  is  obtained ;  which  as- 
sent will  be  evidenced  by  his  joining  in  the  administration 
bond." 

It  is  contended  that  the  court  erred  in  thus  ordering  letters 
of  administration  to  be  issued  to  Mrs.  Wolf,  and  in  forcing  a 
joint  administration,  against  the  consent  of  Mrs.  Brubaker,  to 
whom  letters  had  been  previously  granted. 

The  learned  judge  in  his  opinion  says :  "  The  present  ad- 
ministratrix and  the  appellant  are  both  equally  competent  to 
perform  the  duties  of  administrator;  both  stand  in  equal  de- 
gree of  relationship  to  the  decedent ;  both  have  equal  share  or 
interest  in  his  estate ;  and  looking  on  this  appeal,  we  look  at 
the  whole  case  on  its  merits  and  the  rights  of  the  respective 
parties,  and  we  are  of  the  opinion  that  letters  of  administration 
should  be  granted  to  this  appellant,  that  both  may  be  on  an 
equality.  But  the  court  does  not  feel  at  liberty  to  enjoin  a 
joint  administration  between  these  sisters;  indeed,  the  prevail- 
ing rule  is  not  to  enforce  a  joint  administration  on  unwilling 
parties." 

It  is  very  evident  from  this  that  the  court  recognized  the 
impropriety  of  attempting  to  create  a  joint  administration 
against  the  protest  of  one  of  the  parties  thereto.  The  nature 
of  the  office  forbids  it.  Joint  administration  necessarily  in- 
volves joint  liability,  and  no  one  can  be  compelled  to  assume 
such  responsibility.  Due  regard  to  individual  rights,  as  well 
Vol.  IIL— a 
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as  the  interest  of  the  estate,  require  that  administration  should 
not  be  committed  to  two  or  more  persons  unless  they  mutually 
agree  to  accept  the  trust.  ITor  does  the  decree  in  this  case  re- 
quire joint  administration.  If  it  did,  it  would  be  manifestly 
wrong ;  but  its  eflfect  is  to  create  two  separate,  co-ordinate  ad- 
ministrations on  the  same  estate,  and  for  that  reason  it  is  equal- 
ly objectionable.  Such  a  thing  is  unknown  to  our  jurispru- 
dence, even  in  theory,  and  in  practice  it  would  be  entirely  im- 
practicable. Under  the  English  statute,  the  Ordinary  may 
commit  the  administration  to  the  widow  and  next  of  kin  joint- 
ly or  he  may  grant  to  one  exclusive  administration  of  a  partic- 
ular portion  of  the  goods  of  the  intestate,  and  to  the  other  a 
separate  administration  of  the  residue;  but  no  warrant  for 
any  such  practice  as  that  contemplated  by  the  decree  of  the 
Orphans'  Court  can  be  found  in  our  statute. 

When  the  class  primarily  entitled  to  administration  consists 
of  several  persons,  it  is  the  duty  of  the  register  to  grant  letters 
to  such  one  or  more  of  them  as  he  shall  judge  will  best  admin- 
ister the  estate.  He  may  thus  grant  letters  to  them  all  jointly, 
if  they  so  desire ;  or,  in  his  discretion,  he  may  select  one  of  them 
and  commit  the  administration  to  him  alone,  to  the  exclusion 
of  the  others ;  and,  when  properly  exercised,  his  discretion  is 
not  the  subject  of  review,  either  in  the  Orphans'  Court  or  here. 
He  is  not  bound  to  select  the  oldest  in  preference  to  the  young- 
est of  the  claes  entitled  to  administration.  Primogeniture  gives 
no  right  of  preference,  so  as  to  weigh  against  the  wish  of  the 
majority  of  interests ;  yet,  if  things  are  precisely  equal — if  the 
scale  is  exactly  poised — ^being  the  elder  brother  would  incline 
the  balance.  (Hood  on  Executors,  64 ;  1  Williams  on  Executors, 
427.)  And  the  same  principle  applies  to  the  elder  of  two  sisters. 
In  Shomo^s  Appeal^  7  P.  F.  Smith,  356,  it  is  said  that  among 
children  the  right  does  not  depend  on  seniority ;  it  is  entirely 
in  the  discretion  of  the  register ;  but  when  he  has  exercised  his 
discretion  by  selecting  one  of  the  sons,  it  is  no  longer  in  his 
power  to  revoke  the  letters  thus  granted  and  issue  them  to  an- 
other, except  for  sufficient  cause.  "  When  administration  has 
been  committed  to  any  of  the  next  of  kin,  others,  even  in  the 
same  degree  of  kindred,  have,  during  the  life  of  the  adminis- 
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trator,  no  title  to  a  similar  grant."  (Hood  on  Executors,  64.) 
In  the  case  before  hb  the  two  daughters  of  the  intestate  were 
equally  competent  to  administer,  and  the  register  might  have 
granted  letters  to  both  jointly  if  they  had  desired ;  but  he  was 
not  bound  to  do  so.  In  the  exercise  of  his  discretion  he 
selected  Mrs.  Brubaker,  who  requested  that  letters  should  be 
issued  to  herself  alone.  Having  done  so,  it  was  not  in  his 
power  to  revoke  the  letters  thus  granted,  or  to  join  the  young- 
er sister  in  the  administration  against  the  will  of  the  other. 
Kor  is  there  anything  in  the  circumstances,  as  disclosed  by  the 
testimony,  to  justify  the  court  in  reversing  the  decision  of  the 
register  and  creating  a  dual  administration,  which,  if  it  could 
be  permitted  to  stand,  would  undoubtedly  be  prejudicial  to  the 
interests  of  the  estate. 

The  decree  of  the  Orphans'  Court  is  reversed  and  set  aside, 
and  the  decision  of  the  register  is  affirmed ;  and  it  is  ordered 
that  the  costs,  including  the  costs  of  this  appeal,  be  paid  by  the 
appellee. 


ISLBR    V8.   ISLEB. 

[88  N.  C.  681.] 


Election  bt  devisee  to  take  under  will,  or  retain  his 
property  devised  to  another. 

Where  a  testator  expresses  a  manifest  purpose  of  disposing  of  property  of  another 
to  whom  the  testator  devises  property  of  his  own,  it  is  immaterial  whether  he 
beliered  he  had  title  and  the  right  to  will  it;  or,  where  the  testator,  having  an 
undivided  interest  in  the  property,  devises  it  specifically.  In  either  case,  the 
devisee  or  co-owner  must  elect  between  hu  interest  in  the  same  and  any  other 
interest  he  may  take  under  the  will. 

Appeal  by  defendant  from  Wayne  Superior  Court. 
Fairdoth  dk  Allen^  for  plaintiff. 
BatUe  <&  JUardecaij  for  defendant. 
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SuFFiN,  J.  The  court  thinks  that  the  eqoitahle  doctrine 
of  election  has  a  direct  application  to  this  case  and  must  gov- 
ern it. 

The  facts  are  these :  Simmons  Isler,  Senr.,  died  in  1839, 
leaving  a  last  will  in  which  he  devised  and  bequeathed  the 
principal  part  of  his  estate  to  his  widow,  Barbara  M.,  for  life, 
with  remainder  to  her  four  sons,  the  plaintiff  and  the  defendant, 
and  their  two  brothers,  George  M.  and  William  R.  The  two 
last  named  died  in  the  lifetime  of  their  mother,  unmarried  and 
without  children,  so  that  the  whole  estate  in  the  remainder  cre- 
ated by  the  will  is  vested  in  the  parties  to  this  action. 

Amongst  the  things  thus  given  to  the  widow  for  life  were 
two  slaves,  Harriet  and  Allen,  which  she  afterwards  sold  abso- 
lutely to  one  Eornegay,  at  the  price  of  two  thousand  dollars  in 
cash.  This  sum,  together  with  a  thousand  dollars  of  her  own 
money,  she  nsed  in  purchasing  a  honse  and  lot  in  the  town  of 
Goldsboro',  from  one  L.  W.  Humphrey,  and  took  a  deed  there- 
for in  fee  in  her  own  name  and  right.  She  died  in  1879,  leav- 
ing a  will  in  which  she  devised  the  lot  so  purchased  to  the  de- 
fendant, describing  it  specifically  as  the  lot  purchased  from 
Humphrey.  In  another  clause  of  the  same  will,  she  devised 
to  the  plaintiff  another  honse  and  lot  in  the  same  town,  and 
also  bequeathed  to  him  the  snm  of  one  thousand  dollars  in 
money.  • 

In  his  complaint,  the  plaintiff  insists  ypon  his  right  to  fol- 
low the  fund  arising  from  the  sale  of  the  two  slaves  into  the 
house  devised  to  the  defendant,  and  asks  that  the  latter  may 
be  declared  a  trustee  to  his  use  and  benefit  to  the  extent  of  his 
interest  in  the  fund,  and  may  be  directed  to  convey  to  him  his 
proportionate  part  of  tlie  lot  in  question. 

These  facts  present  simply  the  case,  which  is  always  ad- 
duced for  the  purpose  of  illustrating  the  doctrine  of  election 
(whenever  that  subject  is  discussed)  of  a  testator  disposing  of 
the  property  of  another,  and  at  the  s^ime  time  and  by  the  same 
will  giving  to  that  other,  property  of  his  own,  in  which  case, 
according  to  all  tbe  authorities,  the  party  is  put  to  choose  be- 
tween taking,  either  under  the  will  or  against  it,  and  will  not 
be  permitted  to  enjoy  both  benefits. 
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The  general  doctrine  was  conceded  by  counsel,  but  its  ap- 
plication to  this  case  was  denied  upon  the  ground  that  it  did 
not  appear  upon  the  face  of  the  will  that  the  testatrix  knew  of 
the  plaintifTs  claim  in  the  matter,  or  that  she  certainly  in- 
tended to  dispose  of  what  was  not  her  own.  It  is  true  there  is 
2L  prima  fade  presumption,  always,  that  a  testator  means  only  to 
dispose  of  what  is  his  own,  and  what  he  has  a  right  to  give ;  and 
if  it  be  at  all  doubtful,  by  the  terms  of  his  will,  whether  he  had 
in  fact  a  purpose  to  dispose  of  property  really  belonging  to 
another,  that  doubt  will  govern  the  courts,  so  that  the  true 
owner,  even  though  he  should  derive  other  benefits  under 
the  willy  will  not  be  driven  to  make  an  election.  But  if 
on  the  other  hand  there  should  be  a  manifest  purpose  expressed 
in  the  will  to  dispose  of  the  thing  itself,  then  it  is  wholly  im- 
material whether  he  should  recognize  it,  or  not,  as  belonging 
to  another,  or  whether  he  should  believe  that  the  title  and  the 
right  to  dispose  of  it  rested  in  himself  or  not. 

In  speaking  of  this  very  point,  and  in  reply  to  a  suggestion 
that  a  testator  might  have  made  a  different  disposition  if  he 
had  been  aware  of  the  true  state  of  the  title.  Lord  Eldon  de- 
clared in  Thelluson  v.  Woodford^  18  Ves.  221,  that  the  law  was 
too  plain,  that  no  man  should  claim  any  benefit  under  a  will 
without  conforming  and  giving  effect  to  every  other  provision 
contained  therein,  as  far  as  lay  in  his  power,  and  that  the  ques- 
tion whether  the  testator  believed  he  had  title  to  the  property 
and  the  right  to  dispose  of  it,  had  nothing  to  do  with  the  case  ; 
that  the  only  question  was,  did  he  intend  the  property  men- 
tioned to  go  in  the  manner  indicated,  and  not  whether  he  had 
power  so  to  direct  it,  or  would  have  done  so,  if  he  had  known 
that  he  thereby  imposed  a  condition  upon  another;  and  he 
added,  that  nothing  could  be  more  dangerous  than  to  speculate 
upon  what  a  testator  would  or  would  not  have  done,  if  he  had 
known  one  thing  or  another. 

Again  it  is  said,  that  according  to  the  facts  stated,  the  tes- 
tatrix had  a  third  interest  in  the  house  and  lot,  having  ex- 
pended that  much  of  her  own  money  in  its  purchase,  and  it  is 
insisted  that  under  such  circumstances  she  will  not  be  presumed 
to  have  intended  to  give  more  than  she  had  a  right  to.     This, 
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too,  id  a  qaestion  of  constrnction  for  the  court,  and  the  case  of 
Padbury  v.  Clark^  2  Mac.  and  G.  298,  seeniB  to  be  directly  in 
point,  and  to  lay  down  the  rule  correctly.  There,  it  was  held 
that  when  a  man  who  had  an  undivided  moiety  in  a  house  de- 
yised  it  by  a  particular  description,  snch  as  '^  my  meesaa;^  or 
tenement  with  the  garden  thereunto  belonging,"  the  whole  was 
intended  to  pass. 

In  Miller  v.  Thurgoody  33  Beay.  496,  it  is  said  there  are 
many  cases  on  the  subject,  but  they  all  resolve  themselves  into 
this :  '^  If  a  testator  having  an  undivided  interest  in  a  particn- 
lar  property  devises  the  same  specifically,  a  case  of  election 
will  arise  and  the  co-owner  must  elect  between  his  interest  in 
the  property  and  any  other  interest  he  may  take  nnder  the 
will ;  and  what  was  said  in  Wilkinson  y.  Dent^  6  L.  Bep.  is  to 
the  same  effect. 

In  the  will  now  under  consideration,  the  testatrix  not  only 
describes  the  lot  devised  as  that  whioh  she  had  purchased  from 
its  former  owner,  Humphrey,  but  specifically  designates  it  by 
its  number  in  the  plan  of  the  town ;  so  that  it  is  impossible  to 
satisfy  the  terms  of  its  description  without  supposing  that  she 
intended  to  pass  the  lot  as  an  entirety. 

In  the  opinion  of  this  court;  the  plaintiff  fails  to  set  forth 
in  his  complaint  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant,  and,  therefore,  the  judgment  rendered 
in  his  behalf  in  the  court  below  is  reversed,  and  judgment  will 
be  entered  here  dismissing  the  action. 

Error. 

Judgment  accordingly. 


walter's .  appeal,  83 

Waltek's    Appeal. 

[96  PennaylyaniA  St.  806.] 

What  necessabt  to  create  charge  on  I4AND  devised. 

Id  order  to  create  a  charj^  on  land  deyised,  there  miut  be  more  than  a  bare 
direction  to  tbe  devisee  to  pay  money;  it  must  appear  by  express  words  or  by 
necessary  implication  from  the  whole  will. 

Appeal  from  the  Orphan's  Court  of  Allegheny  county. 
The  court  below  held  the  legacies  in  question  were  charged 
on  the  land  devised. 

W.  D.  Brandon^  A.  C.  Johnston^  T.  C.  Campbell^  for  ap- 
pellant. 

A,  M.  Brown  and  John  S.  ZamMe^  for  appellees. 

Green,  J.  In  Cable's  Appeal,  10  Norris,  327,  we  said :  "  It 
is  well  settled  that  a  mere  direction  by  a  testator  that  a  devisee 
shall  pay  a  legacy  does  not  thereby  create  a  charge  on  land. 
There  must  be  something  more,  express  words  or  necessary  im- 
plication from  the  whole  will,  that  such  was  the  intention." 
This  same  doctrine  was  held  in  a  number  of  other  cases  of 
which  Okeson^s  Appeal^  9  P.  F.  Smith,  99 ;  Hamilton  v.  Porter^ 
13  Id.  332,  and  Biichanan^s  Appealy  22  Id.  448,  are  exiimples. 
They  have  all  been  so  recently  reviewed  that  comment  upon 
them  is  unnecessary.  The  force  of  these  authorities  is  conceded 
by  the  learned  counsel  for  the  appellees,  and  they  therefore 
argue  that  an  intent  to  charge  the  legacies  upon  the  lands  de- 
vised to  the  testator's  two  sons,  John  M.  and  James  H.  Walter, 
18  to  be  gathered  from  a  reading  of  the  whole  will.  We  have 
examined  it  with  much  care  and  are  entirely  unable  to  discover 
such  an  intent.  The  testator  first  gives  various  pecuniary  leg- 
acies to  several  of  his  children  and  to  Harriet  Kuhn.  These 
legacies  are  payable  by  the  executors  out  of  such  assets  as  may 
come  into  their  hands.  Then  he  devises  his  farm  to  his  two 
sons,  John  M.  and  James  H.,  to  be  equally  divided  between 
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them.  He  next  directs  as  follows :  "And  further,  I  order  and 
direct  that  my  said  son,  John  M.  Walter,  pay  to  my  several  be- 
fore-mentioned heirs  the  sum  of  $3,000,  and  I  direct  that  my 
son,  James  H.  Walter,  pay  to  my  several  before-mentioned 
heirs  the  sum  of  $1,400."  And  he  follows  this  with  a  provis- 
ion that  his  two  sons  shall  come  into  possession  of  the  farm 
when  they  respectively  arrive  at  the  age  of  twenty-one  years. 
In  all  this  there  is  not  the  least  expression  of  any  desire  or 
thought  that  these  sums  are  to  be  charged  upon  the  land.  The 
testator  next  provides  that  his  widow  shall  have  control  of  the 
farm  until  the  two  sons  arrive  at  majority,  that  sufficient  stock 
and  farming  implements  remain  upon  the  premises  for  farming 
purposes,  and  that  all  repairs  he  paid  out  of  the  proceeds  of  the 
farm.  Next  he  directs  the  executors  to  make  a  public  sale  of 
all  the  effects  not  needed  in  furnishing  the  mansion  house,  and 
implements  and  live  stock  not  needed  for  farming  purposes, 
and  that  his  said  two  sons  shall  have  a  reasonable  education,  to 
be  paid  for  out  of  the  proceeds  of  the  farm  and  of  the  said  pub- 
lic sale ;  and  he  further  directs  his  said  two  sons  to  provide 
equally  for  the  support  and  maintenance  of  his  widow.  In  the 
next  two  clauses  of  the  will  the  testator  devises  a  piece  of 
ground  to  a  church  for  a  burial  place.  In  the  final  clause  he 
directs  that  the  bequests  made  to  his  children  which  are  to  be 
paid  by  his  said  two  sons,  are  not  to  be  for  two  years  after  his 
decease,  and  then  to  be  paid  in  equal  proportions,  if  they  are 
not  abie  to  pay  the  whole  at  that  time.  He  closes  by  naming 
his  executors.  The  foregoing  is  an  epitome  of  tlie  whole  will, 
and  it  fails  entirely  in  our  opinion  to  disclose  the  least  evidence 
of  an  intent  on  the  part  of  the  testator  to  charge  the  lands  de- 
vised to  John  and  James  with  the  payment  of  the  sums  in 
question.  There  is  nothing  but  a  bare  direction  to  them  to 
pay  the  money,  and  this  has  frequently  been  held  to  import 
nothing  more  than  a  personal  obligation  of  the  devisees.  There 
is  no  residuary  devise  or  bequest  in  the  will,  and  hence  there  is 
no  warrant  for  the  proposition  that  John  and  James  are  to  have 
the  residue. 

It  is  further  contended  that  the  Orphan's  Court  has  juris- 
diction to  decree  the  payment  of  the  legacy,  whether  it  is 
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charged  upon  the  land  or  not,  and  Dunda^  Appeal^  28  P.  F. 
Smith,  474,  is  cited  as  authority  for  that  position.  But,  so  far 
as  this  question  is  concerned,  that  was  the  ease  of  an  ordinary 
application  to  compel  eieecutors  to  pay  legacies  which  it  was  their 
duty  to  pay.  This  proceeding  is  a  special  one  against  devisees 
of  land  to  have  certain  legacies  charged  upon  the  land,  and  this 
can  only  be  done  under  the  act  which  authorizes  it,  when  the 
legacy  is,  by  the  will  of  tl)e  testator,  "  charged  or  payable  out 
of  real  estate."  As  that  is  not  the  case  in  this  instance,  it  fol- 
lows that  there  was  no  jurisdiction  in  the  Orphan's  Court  to 
entertain  the  petition  for  any  purpose. 

Decree  reversed  and  petition  dismissed  at  the  cost  of  the 
appellees. 


What  is  necegfiary  to  constitute  charge  on  land«-~lD  England  a 
long  line  of  cases  from  the  anonymous  case  in  Freeman  (Freem.  Cb.  Cas. 
192)  to  the  latest  decisions  in  Chancery  on  the  subject,  held,  with  great 
strictness  and  uniformity,  that  a  general  direction  by  a  testator  that  his 
debts  shall  be. paid  charges  them  upon  his  real  estate.  This  doctrine  is 
in  derogation  of  the  common  law  rule  which  was  first  relaxed  in  47  Geo. 
in,  c.  74,  and  in  subsequent  statutes.  In  Shallcross  t.  Finder  (3  Yes. 
789),  the  cotirt  says:  ''I  am  very  clearly  of  the  opinion  that  whenever  a 
testator  says  that  his  debts  shall  be  paid,  that  will  override  every  dispo- 
sition either  against  his  heirs  at  law  or  devisees."  This  appears  now  to 
be  settled  law  in  England. 

There  are  two  principal  exceptions  to  the  rule.  First,  when  a  specific 
fund  is  provided  by  the  will  for  the  payment  of  debts,  and  second,  when 
the  testator  directs  the  debts  to  be  paid  by  the  executors.  Hawkins  v. 
Hughes,  60  Ahi.  316;  Harris  v.  Douglas,  64  LI.  466;  Gow  v.  Hoffman, 
12  Grattan.  628;  Monson  v.  Monson,  8  Abb.  N.  G.  123  ;  Ex-parte  Dick- 
son, 64  Ala.  188;  Steele  v.  Steele,  64  Id.  438;  Caruthers  v.  McNeill,  97 
HI.  256. 

A  mere  direction  that  a  devisee  pay  a  certain  sum  will  not  make  it  a 
charge  on  the  land  where  there  is  no  express  or  implied  intention  to  that 
effect  in  the  will.  Wright  v.  Denn,  10  Wheat.  204 ;  Hamilton  v.  Porter, 
63  Penn.  St.  332;  Buchanan's  Appeal,  72  Penn.  St.  448;  Iloubest's  Estate, 
11  Phila  (Pa.)  10 ;  Piper's  Estate,  11  Id.  141 ;  Power  v.  Davis,  3  MacAr- 
thur  (D.  C),  153;  Turner  v.  Turner,  57  Miss.  775;  Talbott  v.  Rountree,  8 
HI.  App.  275. 

Where  there  is  any  express  or  implied  intent  on  the  part  of  the  testa- 
tor not  to  charge  his  real  estate,  or  the  residue  of  the  real  estate,  with  the 
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payment  of  legacies,  the  courts  vill  respect  it,  and  debts  and  legacies  do 
not  by  any  means  stand  on  the  same  footing.  BeFan  t.  Cooper,  72  N.  T. 
817;  Horning  v.  Wiederspalen,  28  N.  J.  £q.  387;  Martin  t.  Cullen,  80  Id. 
426;  Wright  t.  Dunn,  6  Wheat.  229;  Bearer  t.  Lewis,  14  Mass.  87;  Barch 
V.  Barch.  52  Ind.  136, 

As  to  legacies  there  must  be  plain  words  in  order  to  charge  the  real 
estate.  Where  a  legacy  is  given  and  directed  to  be  paid  by  the  person  to 
whom  the  real  estate  is  devised  such  real  estate  is  charged.  Brown  t. 
Knapp.  79  N.  Y.  136. 

As  to  debts,  if  there  be  anything  in  the  terms  of  the  direction  to  pay 
out  of  which  an  intention  to  charge  the  real  estate  may  be  inferred  the 
court  will  ^ize  upon  it.  Such  an  intention  will  be  spelled  out  from  a 
very  slight  suggestion,  in  order — as  an  old  judge  puts  it — '^that  men  may 
not  sin  in  their  graves.'*  Fenwick  v.  Chapman,  9  Pet  461;  Green  v. 
Green,  69  N.  C.  25.  See  also  67  Id.  185;  Quinby  v.  Frost,  61  Me.  77; 
Decker  v.  Decker,  8  Ohio,  157;  Powers  v.  Powers,  28  Wis.  659;  Bell  v. 
Raymond,  20  Conu.  388. 

In  Bank  of  the  U.  S.  v.  Beverly  (1  How.  U.  8.  134),  the  court  say :  « It 
must  therefore  be  taken  to  be  a  settled  point  that  a  disposition  by  a  tes- 
tator of  his  personal  property  to  purposes  other  than  the  payment  of  his 
debts,  with  the  assent  of  creditors,  is  in  itself  a  charge  on  the  real  estate, 
subjecting  it  to  the  payment  of  the  debts  of  the  estate,  though  no  such 
charge  is  created  by  the  words  of  the  will.*' 

For  other  instances  of  a  slight  expression  of  intent  to  charge  the  real 
estate  being  held  sufficient  so  to  do,  see  the  following  cases :  Wood  v. 
Wood,  26  Barb.  356;  Harris  v.  Fly,  7  Paige,  421 ;  Gardenville  Permanent 
Loan  Ass.  v.  Walker,  52  Md.  452;  Johnson  v.  Poulson,  32  N.  J.  £q.  890; 
Siron  v.  Ruleman,  32  Gratt.  215;  Stoddard  v.  Johnson,  18  Hun,  606;  Mer- 
rill V.  Bickford,  65  Me.  118;  Pierce  v.  Livingston,  80  Penn.  St.  99;  Kirk- 
Patrick  v.  Chesnut,  5  S.  C.  216. 

In  determining  the  intention  of  the  testator,  in  the  absence  of  an  ex- 
press direction  charging  legacies  on  the  real  estate,  extraneous  circum- 
stances may  be  considered  in  aid  of  the  terms  of  the  will.  Hoy  t  ¥.  Hoy  t, 
85  N.  Y.  142;  s.  c.  2  Am.  Prob.  R.  818. 
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Wager  vs.  Wagbb. 

[89  New  York,  161.J 

Jurisdiction  of  eqihty  to  cx>mpel.    executor's  accounting, 
and  to  construe  wills. 

A  court  of  equity  has  jurisdiction  to  call  an  executor  to  account  and  to  construe 
wills  wheDeyer  necessary  to  guide  trustees,  bnt  it  seems  it  may  decline  to  act 
where  complete  relief  can  be  obtained  Id  the  surrogate's  court. 

A  person  cUdmiog  an  interest  in  the  personalty  as  legatee  or  distributee  may, 
when  the  executor  claims  such  interest  in  his  own  right,  sue  him  to  settle  the 
construction  and  yalidity  of  the  will  and  to  recover  his  share  io  the  estate. 

An  heir  at  law  or  devisee,  interested  solely  in  the  realty  when  there  is  no  trust, 
cannot  bring  an  equitable  action  to  construe  the  will,  although  the  rights  of 
such  parties  will  be  settled  where  the  court  has  jurisdiction  of  the  suit  of  a 
person  interested  in  the  personalty. 

Appeal  from  a  jad(;inent  of  the  general  term  of  the  Su- 
preme Court  in  the  fourth  department  affirming  a  judgment 
at  special  term  in  defendant's  favor. 

Action  to  construe  the  will  of  William  Wager.  The 
opinion  states  the  facts. 

J.  <&  Q.  Van  Vaorhisj  for  appellants. 

E.  A.  Ifash^  for  respondent. 

Rapallo,  J.  The  plaintiffs  are  next  of  kin  and  heirs  at 
law  of  William  Wager,  deceased,  and  claim  to  bt  entitled  to 
ehare  in  his  residuary  estate  which,  as  they  allege,  is  undis- 
posed of  bj  his  will.  The  defendant,  Eliza  H.  Wager,  is 
the  widow  and  executrix  of  the  testator,  and  has  taken  pcfcses- 
8ion  of  all  the  property  and  estate  which  he  had  at  the  time  of 
his  death,  and  claims  to  hold  and  own  the  same  in  her  own 
right,  to  the  exclusion  of  the  plaintiff  and  other  heirs  and  next 
of  kin,  and  claims  that  by  said  wiU  the  whole  of  said  property 
and  estate  belongs  to  her  as  devisee  and  legatee,  absolutely. 

By  the  first  clause  of  the  will  the  testator  bequeaths  to  his 
wife  $4,000,  *'  to  have  the  use  and  control  of  the  said  sum  of 
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$4,000  during  the  term  of  her  natural  life,  and  in  case  the  in- 
terest of  the  said  $4,000  shall  not  be  sufficient  to  support  and 
maintain  her,  then  she  is  to  have  the  privilege  and  the  right  to 
use  so  much,  from  time  to  time,  of  the  principal  of  the  said 
$4,000  as  she  shall  deem  sufficient  to  support  and  make  her 
comfortable,"  and  said  bequest  is  to  be  in  lieu  of  dower. 

By  the  second  clause  the  testator  devises  and  bequeaths  to 
his  daughter  Susie  E.  Wager  all  the  remainder  of  his  real  and 
personal  estate,  and  also  whatever  amount  shall  remain  or  be 
left  by  his  said  wife,  at  her  death,  of  the  said  sum  of  $4,000. 

Then  follows  the  provision  upon  which  the  present  contro- 
versy arises,  which  is  in  the  following  words :  "  But  in  case 
my  daughter,  Susie  E.  Wager,  shall  die  leaving  no  issue,  be- 
fore the  death  of  my  wife,  then  in  that  case  all  the  property, 
both  real  and  personal,  that  shall  he  Itft  by  my  daughter  at  her 
death  which  shall  belong  to  me  at  my  deaths  I  give,  together 
with  what  shall  remain  from  the  above-mentioned  $4,000,  de- 
vise and  bequeath  to  my  beloved  wife  Eliza  H.  Wager,  to  her 
use,  her  heirs  and  assigns  forever." 

The  testator's  daughter  Susie  died  three  days  before  the 
testator,  and  the  plaintiffs  contend  that  the  residuary  bequest 
to  her,  lapsed  by  her  death,  and  that  the  bequest  in  remainder 
to  the  widow  did  not  take  effect,  such  bequest  being  of  all  the 
property,  etc.,  "  that  shall  be  left  by  my  daughter  at  her  death 
which  shall  belong  to  me  at  my  death."  That  consequently 
the  testator  died  intestate  as  to  all  but  the  $4,000  given  to  his ' 
widow,  and  the  residue  descended  to  his  heirs  and  next  of 
kin.  The  \Wdow,  on  the  other  hand,  claims  that  the  terms  bf 
the  bequest  of  the  residue  are  sufficient  to  entitle  her  to  take. 

The  testator  left  real  estate  of  the  value  of  about  $2,000, 
and  personal  estate  to  the  amount  of  about  $10,000.  All  his 
heirs  and  next  of  kin  are  parties  to  the  acti6n,  and  the  plaint- 
i&  ask  judgment  construing  the  will,  and  that  it  be  deter- 
mined whether,  under  the  provisions  thereof,  the  widow  is  en- 
titled to  all  the  estate  of  the  testator,  or  whether  all  but  the 
$4,000  should  be  distributed  according  to  law,  and  for  such 
other  or  further  relief  or  judgment  as  may  be  proper. 

If  the  court  should  sustain  the  construction  claimed  by  the 


WAGER  V.   WAGER.  29 

plaintiffs,  it  conid  undoubtedly,  under  this  complaint,  require 
the  executrix  to  account  for  the  personal  estate  in  this  action 
or  remit  the  parties  to  the  ordinary  proceedings  in  the  proper 
surrogate's  court  for  an  accounting. 

The  complaint  was  dismissed  in  the  court  below  on  the  sole 
groand,  as  stated  in  the  conclusion  of  law  of  the  trial  judge, 
that  the  court  had  not  jurisdiction  to  declare  and  adjudge  the 
construction  of  the  will  of  said  William  Wager,  deceased,  in 
this  action. 

This  conclusion  cannot,  in  our  judgment,  be  sustained.  The 
defendant,  Eliza  H.  Wager,  has  possession  of  all  the  personal 
estate  left  by  the  testator,  and  has  the  legal  title  thereto  in  her 
capacity  as  executrix.  The  object  of  this  action  is  to  fasten 
upon  a  portion  of  that  property  a  trust  in  favor  of  the  plaint- 
iffs, and  other  next  of  kin,  which  trust  is  denied  by  the  execu- 
trix, who  claims  absolutely  and  in  her  own  right,  the  equitable 
as  well  as  the  legal  title  to  the  property.  The  jurisdiction  of 
equity  over  trusts  gives  it  anthority  to  construe  wills,  when- 
ever necessary  to  control  or  guide  the  action  of  a  trustee,  and 
there  can  be  no  clearer  case  for  the  exercise  of  that  jurisdic- 
tion than  where  the  trustee  denies  the  existence  of  the  trust, 
and  claims  the  right  to  appropriate  the  trust  property  to  his 
own  use.  An  executor  is  always  a  trustee  of  the  personal 
property  of  the  testator  and  can  be  called  upon  to  account 
therefor  as  such  in  a  court  of  equity,  even  though  no  express 
trust  be  created  by  the  will. 

So  far  as  the  property  is  effectually  disposed  of  by  the  will, 
the  executor  holds  it  in  trust  for  the  legatees  or  beneficiaries, 
and,  according  to  the  law  of  this  countiy,  if  there  is  any  part 
of  such  property  or  any  interest  therein  not  effectually  dis- 
posed of  by  the  will,  he  holds  it  in  trust  for  those  who  are  en- 
titled to  it  under  the  statute  of  distributions.  (Bowers  v. 
Smith,  10  Paige,  193 ;  1  Williams  on  Executors,  294;  2  Story's 
Eq.  Jur.,  §  1208 ;  Hays  v.  Jackson,  6  Mass.  153.) 

Any  person  claiming  an  interest  in  the  personal  estate  of 
the  testator,  either  as  legatee  under  the  will,  or  as  entitled  to 
it  under  the  statute  of  distributions,  may  file  a  bill  against  the 
executors  to  settle  the  construction  and  ascertain  the  validity 
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of  the  provifiions  of  the  will,  so  far  as  the  complainant's  in- 
terest is  concerned,  and  to  enable  him  to  obtain  from  the  ex- 
ecutors such  portions  of  the  estate  as  he  is  either  legally  or 
equitably  entitled  to.  {Bowers  v.  Smith,  10  Paige,  200.)  As 
all  trusts  are  the  peculiar  objects  of  equitable  cognizance, 
courts  of  equity  will  compel  the  executor  to  perform  his  testa- 
mentary trusts  with  propriety.  Hence,  although  in  those 
courts,  as  well  as  in  courts  of  law,  the  seal  of  the  court  of 
probate  is  conclusive  evidence  of  the  factum  of  a  will,  an 
equitable  jurisdiction  has  arisen  of  construing  the  will  in  order 
to  enforce  a  proper  performance  of  the  trusts  of  the  executor. 
The  courts  of  equity  are  consequently  sometimes  called  courts 
of  construction  in  contradistinction  to  the  courts  of  probate. 
(1  Williams  on  Ex.  !i94 ;  Hayes  v.  Hayes,  48  N.  Hi  219; 
Kedfidd  on  Wills,  495.) 

There  is  no  more  common  instance  of  the  interposition  of 
the  court  of  chancery  in  England  to  construe  wills  of  personal 
estate  and  declare  an  executor  to  hold  as  trustee,  than  the  very 
case  now  before  us  ;  that  is,  where  an  executor  claims  to  take 
the  residuary  estate  in  his  own  right,  in  hostility  to  the  claims 
of  the  next  of  kin.  By  the  English  law  executors  take  bene- 
ficially as  well  as  nominally,  all  the  personal  estate  not  effectu- 
ally disposed  of  by  the  will,  where  there  is  nothing  in  the  will 
to  the  contrary,  but  courts  of  equity  lay  hold  of  any  circum- 
stances which  may  rebut  the  presumption  of  such  a  gift  to  the 
executor,  and  the  books  are  full  of  cases  where  equity  has  in- 
terposed to  construe  the  will  in  this  respect,  many  of  whicli 
cases  are  very  analogous  to  the  present  one.  In  Bishop  of 
Cloyne  v.  Young,  2  Ves.  Sr.  91,  the  testator,  after  making 
various  legacies,  gave  and  bequeathed  the  remainder  of  his 
estate,  real  and  personal,  without  saying  to  whom.  The  execu- 
tors claimed  it  and  the  next  of  kin  tiled  a  bill  to  have  them  de- 
clared trustees  of  the  residue  for  their  benefit,  and  it  was  bo 
decreed  by  Lord  Hardwicke.  In  Lord  North  v.  Purdon.  2 
Ves.  Sr.  495,  the  testatrix  gave  all  her  property  to  M.  L.,  to  l)e 
paid  to  her  at  twenty-one  or  marriage,  whichever  should  first 
happen,  or  in  case  she  died  before  twenty-one  or  marriage,  then 
to  blank,  and  appointed  the  defendants  executors.    She  died 
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before  twentj-one,  unmarried,  and  the  plaintiffs  as  next  of  kin 
of  the  testatrix  claimed  that  a  trust  should  be  declared  in  their 
favor,  and  it  was  so  decreed,  the  master  of  the  rolls  construing 
the  will  both  as  to  the  vesting  of  the  legacy  and  the  intention 
that  the  executors  should  not  take.  NichoUs  v.  Crisp^  Ambler, 
769,  was  a  case  like  the  present  one.  The  bequest  of  the  re- 
siduary estate  lapsed  by  the  death  of  the  residuary  legatee  in 
the  lifetime  of  the  testator,  and  the  question  was  presented 
by  the  next  of  kin  to  the  court  of  chanceiy,  who  decided  in 
favor  of  the  next  of  kin.  Bennet  v.  Batchdor^  3  Bro.  Ch., 
was  a  similar  case  of  a  lapsed  legacy,  and  the  executors  on  a 
biU  filed  against  them  by  the  next  of  kin  were  decreed  to  hold 
as  trustees-  Homshy  v.  Finch^  2  Ves.  Ch.  78,  was  also  a  bill 
filed  by  next  of  kin  against  executors  where  the  residue  was 
nnbequeathed.  There  was  a  specific  legacy  to  the  executor, 
and  the  court  construed  the  will  as  evincing  an  intention  that 
the  executor  should  not  have  the  residue,  and  decreed  him 
trustee  for  the  next  of  kin. 

There  can  be  no  doubt  of  the  jurisdiction  of  a  court  of 
equity  to  entertain  such  an  action.    Where  complete  relief  can 
be  obtained  in  the  surrogate's  court,  a  court  of  equity  may,  in 
its  discretion,  decline,  on  that  ground,  to  entertain  an  action 
for  an  accounting  or  other  relief  against  executors,  but  the 
proposition  that  the  court  has  no  jurisdiction  in  such  a  case 
cannot  be  sustained.     The  rule  is  different  in  respect  to  real 
estate.     An  heir  at  law  or  devisee  who  claims  'a  mere  legal 
estate  in  real  property,  where  there  is  no  trust,  cannot  come 
into  a  court  of  equity  for  the  mere  purpose  of  obtaining  a 
judicial  construction  of  the  provisions  of  the  will  and  thus  de- 
termining the  title  to  the  real  estate  ;  for  the  decision  of  such 
1^1  questions  belongs  exclusively  to  courts  of  law,  unless  a 
court  of  equity  has  obtained  jurisdiction  of  the  case  for  some 
other  purpose.    {Bowers  v.  Smithy  10  Paige,  193 ;  Post  v. 
Hover,  33  N.  Y.  602.)     If  the  court  has  obtained  jurisdiction 
for  the  purpose  of  establishing  the  equitable  right  of  the  next 
of  kin  to  the  personal  estate,  that  carries  with  it  jurisdiction  to 
adjust  the  whole  controvereiy.    (10  Paige,  200.) 

The  case  of  Chipman  v.  Montgomery,  63  N.  T.  221,  was 
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decided  on  different  grounds.  The  plaintiflfe  there  had,  on  their 
own  showing,  no  present  interest  in  the  property,  and  might 
never  have  any.  There  were  many  other  reasons  for  dismiss- 
ing the  complaint  in  that  action,  and  the  case  was  entirely  dif- 
ferent from  the  present  one. 

As  the  court  below  declined  to  entertain  the  case,  and  has 
given  no  construction  to  the  will,  there  is  no  actual  determina- 
tion of  the  general  term  on  that  subject  to  be  reviewed.  For 
this  reason  we  do  not  consider  that  branch  of  the  case  properly 
before  us  at  the  present  time,  but  leave  it  to  be  considered  in 
the  first  instance  by  the  Supreme  Court. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur,  except  Miller,  J.,  absent. 

Judgment  reversed. 


Oanedy  v8.  Jones. 

[19  South  Carolina,  297.] 

Devise  for  life  or  in  fee. — Power  of  disposal. 

« 

A  gift  from  testator  to  his  dangbter  of  '*  all  my  real  and  personal  estate  of  every 
description,  and  all  the  money  due  to  me,  to  use  and  dispose  of  as  she  may 
think  proper  during  her  natural  life,  provided  she  maintains  and  supports 
her  mother  decently  during  her  life,"  conveys  an  absolute  estate  in  fee. 

The  facts  appear  in  the  opinion. 

Solmea  dk  Simpsariy  for  appellants. 

J.  W.  Ferguson^  opposed. 

MoIvER,  J.    These  two  cases,  resting  upon  the  same  facts 
and  involving  the  same  legal  principles,  were  heard  together 
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on  circuit,  and  were  heard  and  will  be  considered  together 
here. 

The  plaintiffs,  as  heirs  at  law  of  William  Canedy,  deceased, 
seek  to  recover  two  tracts  of  land — one  in  the  possession  of  de- 
fendant Jones,  and  the  other  in  the  possession  of  the  defendant 
Riddle — which  had  been  conveyed  to  them  by  Nancy  Canedy 
upon  the  theory  that  she  had  only  a  life-estate  therein,  and  that 
upon  her  death  (which  occurred  prior  to  the  commencement  of 
these  actions),  the  tracts  of  land  in  qaestion  reverted  to  the  heirs 
at  law  of  said  William  Canedy.  It  was  conceded  that  the  land 
belonged  to  William  Canedy  at  the  time  of  his  death,  and  that 
he  died  leaving  a  will,  of  which  the  following  is  a  copy :  "  In  the 
name  of  God  Amen  I  William  Canedy  *  *  *  being  desir- 
ous to  dispose  of  all  such  worldly  estate  as  it  hath  pleased  God 
to  bless  me  with  do  make  and  ordain  this  my  last  will  in  man- 
ner following  I  desire  that  all  my  just  debts  and  funeral  ex- 
penses be  paid  then  I  give  to  my  daughter  Nancy  Canedy  all 
my  real  and  personal  estate  of  every  description  and  all  the 
money  dne  me  to  use  and  dispose  of  as  she  may  think  proper 
during  her  natural  life  provided  she  maintains  and  supports 
her  mother  Elizabeth  Canedy  decently  during  her  life  and 
lastly  I  do  constitute  and  appoint  my  daughter  Nancy  Canedy 
executrix  of  this  my  last  will  and  testament  hereby  revoking 
all  other  and  former  wills  and  testaments  by  me  heretofore 
made." 

The  questions  made  turn  upon  the  proper  construction  of 
this  will.  The  circuit  judge  held  that  the  will  conferred  only 
a  life-estate  upon  Nancy,  and  that  upon  her  death  the  estate  re- 
verted to  the  heirs  of  the  testator ;  but  that  Nancy,  being  one 
of  the  heirs,  her  share  became  vested  in  her  alienees,  the  de- 
fendants, Jones  and  Kiddle ;  and,  therefore,  that  it  was  a  proper 
case  for  partition.  He  therefore  granted  orders  for  the  purpose 
of  carrying  into  effect  that  view. 

The  defendants,  Jones  and  Riddle,  make  three  points  by  this 
appeal :  1.  That  by  a  proper  construction  of  the  will  of  William 
Canedy,  his  daughter  Nancy  took  an  estate  in  fee  and  not  a 
life-estate  merely.  2.  That  if  she  took  only  a  life-estate,  yet 
Bhe  took  snch  estate  with  power  to  dispose  of  the  property  ab- 
V0L.IIL— 8 
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solutely ;  and  that  having  exercised  the  power  by  conveying  to 
J  ones  and  Riddle  the  land  in  question,  they  took  absolate  es- 
tates therein.  3.  That  the  plaintiffs  having  failed  to  make  out 
the  case  as  stated  in  their  complaint,  which  were  not  framed 
with  a  view  to  partition,  the  complaints  should  have  been  dis- 
missed, and  it  was  error  to  order  partition. 

First,  then,  as  to  the  nature  of  the  estate  which  llancj 
Canedy  took  under  a  proper  construction  of  the  will.  The  car- 
dinal rule  in  construing  a  will  is  to  look  for  the  intention  of  the 
testator  as  expressed  in  the  words  of  the  will.  With  this  view, 
let  us  examine  carefully  the  terms  used  by  the  testator  in  this 
case.  In  the  first  place,  it  must  be  obvious,  even  to  the  casual 
reader,  that  the  work  is  not  artistically  drawn,  but  is  the  work 
of  one  not  familiar  with  the  drawing  of  such  papers.  It  is  em- 
braced in  a  single  sentence,  and  counsel  on  both  sides  state  in 
their  argument  that  it  is  without  punctuation  marks  of  any 
kind,  though  the  copy  set  out  in  the  ''  Case  "  does  exhibit  such 
marks.  We  may  naturally  expect,  therefore,  to  find  that  the 
testator  has  expressed  his  intention  in  loose  and  inaccurate  lan- 
guage ;  and  what  is  most  likely  in  such  cases,  that  the  testator 
would,  in  the  effort  to  express  his  meaning,  employ  more  words 
than  were  necessary,  and,  by  needless  repetition,  raise  doubts 
as  to  what  was  his  real  intention. 

The  next  thing  that  must  strike  every  one  upon  reading  this 
will  is,  that  it  was  the  intention  of  the  testator  to  dispose  of  his 
entire  estate ;  and  that  he  did  not  intend  to  die  intestate  as  to 
any  portion  of  it.  This  is  clear  from  the  language  used  in  the 
introductory  part  of  the  will^  '^  being  desirous  to  dispose  of  all 
such  worldly  estate  as  it  has  pleased  God  to  bless  me  with." 
This  being  so,  in  order  to  avoid  an  intestacy  which  the  testator 
did  not  intend,  and  to  make  the  will  operate  as  a  disposition 
of  his  entire  estate  which  he  did  intend,  it  would  be  necessary 
to  construe  the  devise  to  Nancy  as  creating  an  estate  in  fee 
instead  of  a  life-estate  only.  But  this  is  not  all;  the  de- 
clared purpose  of  the  testator  being  to  dispose  of  all  his 
estate,  that  purpose  would  be  entirely  defeated  by  construing 
the  devise  to  Nancy  as  a  life-estate,  for  there  is  no  remainder 
and  no  residuary  clause  in  the  will,  and  the  result  would  be 
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that  instead  of  diBposing  of  all  his  estate,  a  laif^  portion^ 
pertiaps  the  most  valnable  portion,  of  it  would  be  left  entirely 
undisposed  of. 

Again,  the  nse  of  the  word  '^  estate  "  implies  a  fee.  for,  as  is 
said  in  2  Jarm.  Wills,  132  :> ''  It  has  been  long  established  that 
a  devise  of  the  testator's  estate  includes  not  only  the  oorptu  of 
the  property  but  the  whole  of  his  interest  therein ; "  and  this 
doctrine  has  been  recognized  in  at  least  two  of  onr  own  cases, 
FroMT  T.  Hamilton^  2  Desans.  573,  and  Omger  v.  Heyward^ 
Id.  422.  It  being  conceded  that  the  testator  owned  the  lands 
in  fee-simple,  when  he  gave  all  his  estate  to  his  daughter,  he 
must  be  considered  upon  the  authorities  above  cited  to  have 
given  the  fee  to  her. 

Again,  the  fact  that  the  estate  which  he  gave  to  Nancy  was 
chained  with  the  support  of  her  mother,  is  a  strong  indication 
that  he  intended  Nancy  to  take  an  absolute  estate  and  not  an 
estate  for  life  merely ;  for  such  an  estate  might  not  have 
proved  to  be  of  sufficient  value  to  provide  for  what  seemed 
to  be  the  primary  object  of  the  testator — ^the  comfortable 
support  of  his  widow.  Indeed,  if  the  widow  survived  Nancy, 
which  was  not  by  any* means  impossible,  then,  if  the  latter 
took  only  a  life-estate,  the  scheme  which  the  testator  had 
provided  to  effect  what  is  conceded  to  have  been  his  primary 
object,  would  have  been  defeated.  True,  in  sach  a  case,  the 
widow  would  have  been  entitled  to  one-third  of  the  estate ; 
but  that  was  not  the  provision  which  he  manifestly  intended 
for  her ;  and  it  was  for  him  to  judge ;  and  he  had  seen  fit  to 
provide  that  his  entire  estate  should  be  charged  with  her 
support.  We  are  satisfied,  therefore,  that,  looking  at  the  will 
as  a  whole,  the  testator  intended,  by  the  words  he  used,  to  give 
to  his  daughter  Nancy  an  estate  in  fee-simple  and  not  a  life-es- 
tate merely. 

Is  there  anything  in  the  will  which  imperatively  demands 
that  we  should  place  a  different  construction  upon  the  terms  of 
this  will,  and  thereby  defeat  what  seems  to  us,  from  the  cir- 
cametances  above  mentioned,  to  have  been  in  the  mind  of  the 
testator  when  he  penned  his  will  ?  it  is  not  sufficient  for  this 
purpose  that  we  should  find  expressions  in  the  will  which  would 
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render  the  constmction  demanded  bj  the  general  Boope  of 
the  will  doabtf nl ;  for,  as  waa  said  bj  DeSanssnre,  chanodlor, 
in  Waring  v.  Middleton,  3  Desaus.  251 :  ^^  It  is  common, 
in  cases  of  wills  in  which  there  is  a  danse  in  the  bef^nning 
of  the  will  declaring  an  intention  to  dispose  of  the  whole  of 
the  estate — to  infer  from  thence  that,  as  the  testator  avow- 
edly did  not  mean  to  die  intestate  of  any  part  of  the  estate, 
the  devises,  even  of  a  doubtful  nature,  should  be  construed 
favorably  to  extend  the  estate  and  give  a  fee-simple  to  the 
devisees,  because  a  contrary  construction  would  tend  (where 
there  was  no  residuary  clause)  to  produce  an  intestacy  as  to 
some  part  of  the  estate  against  the  express  declaration  of  in- 
tent by  the  testator." 

It  will  be  observed  that  the  estate  was  not  given  to  Nancy 
for  and  during  the  term  of  her  natural  life  in  express  terms,  as 
would  strike  any  one,  even  the  most  ignorant  and  inexperienced, 
as  the  most  natural  way  of  expressing  an  intention  to  create  a 
life-estate,  but  the  language  used  is :  ^'  I  give  to  my  daughter 
Nancy  Canedy  all  my  real  and  personal  estate  of  every  descrip- 
tion and  all  the  money  due  me  to  use  and  dispose  of  as  she  may 
think  proper  daring  her  natural  life' provided  she  maintains 
and  supports  her  mother  Elizabeth  Canedy  decently  during  her 
life."  So  that  the  question  is  whether  the  words,  ^^  during 
her  natural  life,"  relied  upon  to  cut  down  Nancy's  estate  to 
one  for  life  only,  in  the  connection  in  which  they  are  found, 
imperatively  demand  that  we  should  override  what  we  have 
seen  to  be  the  intent  of  the  testator  from  the  drcumstances 
above  referred  to  ? 

The  words  relied  upon  do  not  follow  the  words  of  gift  to 
Nancy,  as  it  would  seem  natural  that  they  should  do  if  the 
intention  in  using  them  was  to  qualify  what  would,  without 
those  words,  unquestionably  be  a  gift  of  the  absolute  estate, 
but  thej  follow  the  words  empowering  her  to  use  and  dispose 
of  the  property,  and,  therefore,  there  is  at  least  a  doubt  as  to 
which  member  of  the  sentence  they  were  intended  to  qualify. 
It  may  be  true,  as  a  general  rule,  that  such  qualifying  words 
will  apply  to  all  the  different  members  of  the  sentence  to 
which  they  are  annexed,  and  are  not  to  be  limited  to  that 
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member  of  the  Bentenoe  immediatelj  preceding  gnch  words, 
but  where,  as  in  this  case,  there  are  other  terms  in  the  will 
which  demand  a  difier^it  construction  from  that  which  would 
result  from  applying  the  qualifying  words  to  the  entire  sen- 
tence, then  they  must  be  confined  to  that  member  of  the 
sentence  which  immediately  precedes  the  qualifying  words ; 
and  this  results  from  the  well  settled  rule  that  a  will  must 
be  so  construed  as  a  whole  as  to  give  efiect  to  every  part,  if 
possible. 

It  is  ai^ed  that  if  the  will  had  not  contained  the  words 
"during  her  natural  life,''  there  would  have  been  no  doubt 
that  Nancy  would  have  taken  an  estate  in  fee,  and  that  these 
words  must  have  been  inserted  for  some  purpose,  and  that  the 
only  purpose  in  inserting  them  was  to  limit  the  estate  which 
the  previous  words  would  have  created.    There  would  be  very 
great  force  in  this  view  if  it  were  not  possible  to  conceive  of 
any  other  purpose  iu  inserting  the  words  in  question.     But  is 
that  80  ?     Bearing  in  mind,  as  we  must  do  throughout  tliis  dis- 
cussion, that  we  are  xmdertaking  to  construe  the  language  of 
one  who  was  manifestly  not  capable  of  expressing  his  intentions 
in  apt  and  proper  words,  and  that,  as  we  have  seen,  there  are 
the  strongest  indications  in  the  other  parts  of  the  will  that  the 
testator  intended  to  give  to  his  daughter  an  estate  in  fee,  let  us 
inqaire  whether  the  words  in  question  could  not  have  been 
used  for  some  other  purpose  than  that  of  cutting  down  the  es- 
tate to  a  mere  life-estate.    Might  not  the  testator  have  supposed 
that,  inasmuch  as  the  estate  he  intended  for  his  daughter  was 
to  be  burdened  with  the  charge  of  supporting  her  mother,  she 
would  not  have  the  right  to  use  and  dispose  of  the  same  as  she 
might  think  proper  during  her  life,  without  special  power  so 
to  do,  and,  therefore,  these  words  were  inserted  for  tlie  purpose 
of  givihg  her  that  power,  provided  she  maintained  and  sup- 
ported her  mother!    Or,  might  not  the  testator  have  supposed 
that  some  such  provision  was  necessary  to  prevent  his  daughter 
from  wasting  the  estate  and  thereby  defeating  his  primary  ob- 
ject—the support  of  his  widow  ;   and  hence,  the  power  of  dis- 
position was  given  to  lier  during  her  life  only,  on  the  condition 
that  she  carried  out  the  testator's  main  object  by  providing  for 
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the  sapport  of  the  old  lady  ?  The  location  of  the  words  in  the 
sentence  seem  to  point  to  some  snch  condasion,  and,  if  ho,  then 
the  insertion  of  the  words  in  question  cannot  have  the  effect  of 
catting  down  the  estate  of  Nancj  to  a  life-estate. 

It  is  very  tme  that  if  the  testator  intended  to  give  his 
daughter  an  estate  in  fee,  there  was  no  necessity  to  give  her  the 
power  to  nse  and  dispose  of  it  as  she  might  think  proper,  as 
that  wonld  follow  as  a  necessary  incident  to  the  estate  created ; 
hut  it  very  frequently  happens  that  we  find  in  a  will  drawn  by 
one  unskilled  in  the  preparation  of  such  documents,  terms  used 
which  are  wholly  unnecessary  to  effect  the  object  which  the 
testator  had  in  view.  A  striking  instance  of  this  is  found  in 
the  will  now  under  consideration,  where  the  testator  provides 
for  the  support  of  his  widow  *'  during  her  life,"  and  when  such 
unnecessary  terms  are  found  in  a  will  they  ought  not  to  be 
allowed  to  defeat  the  manifest  intent  of  the  testator,  as  ascer- 
tained from  an  examination  of  the  will  as  a  whole,  where  it  is 
possible  to  put  sach  a  construction  upon  those  terms  as  will 
not  conflict  with  such  manifest  intent,  even  though  such  con- 
struction may  not  be  the  one  which  such  terms  naturally  and 
usually  require- 

We  are,  therefore,  of  opinion  that  under  a  proper  construc- 
tion of  the  wiU  of  William  Canedy,  his  daughter,  Nancy  Gane- 
dy,  took  an  estate  in  fee,  and  not  a  life-estate  merely. 

But,  if  it  be  assumed  that  Nancy  Canedy  took  an  estate  for 
her  life  only,  the  next  inquiry  is  whether  she  took  such  estate 
with  power  to  dispose  of  the  same  absolutely,  or  only  the  power 
to  dispose  of  it  for  the  term  of  her  natural  life.  As  is  said  in 
Sugd.  Pow.  459,  cited  with  approval  in  Franty  v.  Fronty^ 
Bailey's  Eq.  518 :  "  In  considering  the  extent  of  a  power,  the 
intention  of  the  parties  must  be  the  guide."  The  question, 
then,  is,  what  was  the  intention  of  the  testator  in  conferring 
the  power  here  in  question  upon  his  daughter?  Was  it  simply 
to  authorize  her  to  sell  the  life-estate,  or  was  it  for  the  purpose 
of  enabling  her  to  make  an  absolute  disposition  of  the  property, 
if  she  thought  proper  to  do  so  ?  In  determining  this  question, 
it  must  be  remembered  that  the  property  did  not  consist  of 
land  only,  but  it  was  all  the  real  and  personal  property,  of 
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every  description  •whatsoever,  which  the  testator  owned ;  and 
hence,  if  the  power  shoald  be  limited  to  the  disposition  of  the 
life-estate  only,  then  the  devisee  and  legatee  could  not  sell  or 
dispose  of  any  portion  of  the  property  absolutely.  It  can 
Bcarcely  be  supposed  that  the  testator,  in  giving  his  entire  es- 
tate to  his  daughter  with  the  power  to  use  and  dispose  of  it  as 
she  might  think  proper,  with  the  purpose,  primarily,  of  provid- 
ing a  snpport  for  her  mother,  intended  so  to  hamper  it  as  to 
prevent  his  daughter  from  selling  any  greater  interest  than  a 
life-estate  in  any  portion  of  it,  and  thus  materially  decrease  the 
means  of  accomplishing  his  primary  object. 

Again,  if  the  estate  given  to  the  daughter  was  an  estate  for 
her  life,  there  would  have  been  no  necessity  whatever  to  invest 
her  with  power  to  dispose  of  such  estate,  for  that  she  would 
have,  as  owner,  without  the  empowering  words ;  and  it  is  diffi- 
cult, if  not  impossible,  to  conceive  of  any  other  reason  for  cre- 
sting the  power  than  that  of  enabling  the  life-tenant  to  make 
an  absolute  disposition  of  such  portions  of  the  estate  as  she 
might  think  proper  to  dispose  of.  As  is  said  in  Sugd.  Pow. 
458 :  ^^  A  general  power  to  a  tenant  for  life  to  grant  a  term  or 
estate,  without  specifying  the  duration  of  it,  will  enable  him  to 
grant  a  term  beyond  his  own  life,  although  it  defeat  the  re- 
mainders over,  for  otherwise  the  power  would  be  merely  idle 
and  void,  as  every  tenant  for  life  may  alien  the  estate  during 
his  own  life."  Here  the  case  is  much  stronger,  as  there  is 
no  remainder  over  to  be  defeated.  We  think  it  clear  that, 
if  the  estate  of  Kancy  should  be  construed  to  be  a  life-estate 
merely,  then  the  efiect  of  the  power  was  to  enable  the  life- 
tesiant  to  dispose  of  the  estate  absolutely  and  not  for  her  life 
only,  provided  she  make  such  disposition  ^'  during  her  natural 
life." 

The  cases  of  Smith  v.  Bell^  6  Pet.  74 ;  Bryant  v.  Virginia 
Coal  and  Iran  Company^  93  U.  S.  326 ;  and  Boyd  v.  Strahan^ 
36  IlL  366,  are  relied  upon  by  the  respondents  to  support  a  con- 
trary view  as  to  the  extent  of  the  power  here  in  question,  are 
not,  in  our  judgment,  sufficient  for  that  purpose.  In  the  first 
place  we  must  remember  that  while  a  decided  case  may  aid  us  in 
aBcertaining  the  rules  of  construction,  unless  it  is  in  every  re- 
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spect  like  the  one  under  oonsideration,  which  rarely  happens,  it 
cannot  be  aUowed  to  have  a  oontrollin£  effect,  inasmnch  as  the 
object  should  be  in  every  case  to  ascertain  the  intention  of  the 
testator  from  the  words  which  he  had  used,  and  unless  the  lan- 
guage to  be  construed  is  identical  in  both  cases,  the  authority 
cited,  though  it  may  aid  us  in  reaching  a  proper  conclusion, 
cannot  be  regarded  as  absolutely  controlling. 

In  Smith  V.  JBellj  the  only  question  made  was  as  to  the  na- 
ture of  the  estate  created — whether  a  fee  or  a  life-estate  merely 
— ^and  there  was  no  question  raised  as  to  the  extent  of  the  power. 
Therefore  all  that  was  said  upon  the  subject  was  obiter  dictdj 
and,  though  entitled  to  great  consideration,  is  not  authoritative. 
In  that  case,  too,  there  was  a  remainder  over,  a  very  material 
matter,  and  was  the  principal  ground  upon  which  the  decision 
was  rested.  But  here  there  is  no  remainder  over,  nor  is  there 
a  residuary  clause. 

In  Bryant  v.  Virginia  Coal  and  Iron  Company j  the  words 
of  the  will  were :  **  I  give  *  *  *  to  my  wife,  Nancy  Sin- 
clair, all  my  estate,  *  *  *  to  have  and  to  hold  during  her 
life,  and  to  do  with  as  she  sees  proper  before  her  death '' — very 
different  from  the  words  used  in  Canedy's  will.  The  words 
used  were  the  apt  and  technical  words  by  which  a  life-estate  is 
created,  and  there  could  be  no  doubt  as  to  the  nature  of  the  es- 
tate which  the  wife  took.  So,  too,  the  empowering  words  were 
different  from  those  used  in  the  case  now  in  hand.  The  wife 
was  given  a  life-estate  in  express  terms,  and  it  was  that  which 
she  was  authorized  ^^  to  do  with  as  she  sees  proper  before  her 
death,"  and  therefore  she  could  only  dispose  of  the  life-estate. 
But  here  the  estate  is  given  to  Nancy  Canedy  in  terms  which 
would  carry  the  fee,  and  then  follow  the  empowering  words. 

In  Boyd  v.  Strahan^  there  were  two  clauses  in  the  will,  in 
one  of  which  the  testator  gave  to  his  wife  certain  property  ab- 
solutely, and  in  the  other  he  gave  her  certain  other  property 
"to  be  at  her  own  disposal,  and  for  her  own  proper  use  and 
benefit  during  her  natural  life."  The  decision  seems  to  have 
turned  upon  the  fact  that  there  were  two  clauses  in  which  the 
testator  used  different  language,  thereby  showing  an  intent  to 
draw  a  distinction,  and  that  by  the  letter  he  only  intended 
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his  wife  to  take  a  life-estate  with  only  the  incidents  of  such 
estate. 

If,  then,  the  estate  given  to  Nancy  be  regarded  as  a  life-es- 
tate, with  power  dnring^  her  life  to  dispose  of  the  same  abso- 
Intely,  the  exercise  of  snch  power  in  conveying  the  land  in 
question  to  the  appellants,  Jones  and  Kiddle,  conferred  npon 
them  the  fee.  {PviUam  v.  Byrd^  2  Strobh.  Eq.  142 ;  Scott  r. 
Burty  9  Sich.  Eq.  360,  and  the  authorities  cited  in  those  cases.) 
And  such  being  the  case,  it  is  clear  that  the  actions  in  these 
cases  cannot  be  sustained,  and  the  complaints  should  have  been 
dismissed. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  in  both  of  the  cases  above  stated  be  reversed,  and 
that  the  complaint  be  dismissed. 


Huston  vs.  Gbook. 

[88  Ohio  SUte,  828.] 

Word  "heirs "mat  inoludb  "orandohildrbh." 

Where  teetafcor  firat  gave  specific  legacies  to  his  children  and  grandchildren,  and 
then  directed  his  personal  estate  to  be  eqnaDy  divided  between  his  "  aforesaid 
heirs,"  the  grandchildren  share  equally  with  the  children. 

AcTnoN  to  construe  the  will  of  Thomas  Orook. 
The  opinion  states  the  case. 

D.  Thew  Wright  and  W.  0.  Howard^  for  plaintiffs  in  error. 

Warren  Mtmger^  for  defendants  in  error. 

JoHNSoK,  J.  By  the  14th  and  15th  items  of|  his  will,  tha 
testator  directs  that  the  proceeds  of  his  personal  estate  be  di- 
^ded,  ^^  equally,  share  and  share  alike,  between  all  my  afore- 
said heirs."    At  the  time  these  words  were  used  and  when  the 
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will  took  effect,  he  had  children,  and  three  grandchildren,  the 
heirs  of  a  deceased  daughter.  In  the  preceding  clauses  of  the 
will,  these  children  and  grandchildren  were  each  named,  and 
he  gave  to  each  a  specific  legacy. 

None  of  these  were  heirs  in  the  strict  legal  sense,  as  he  was 
then  living,  but  each  was  an  heir  apparent,  and  each  wonld 
have  been  an  heir,  had  he  died  intestate.    Hence  the  phrase, 
"  all  my  aforesaid  heirs,"  was  used  to  expressly  include  all  snch 
as  were  in  fact  heirs  apparent.     These  residuary  clauses  of  the 
will,  did  not  direct  a  division  among  "  all  his  children,"  or  "aU 
his  sons  and  daughters  "  but  "  between  all  hie  aforesaid  heirs.^ 
There  is  nothing  found  elsewhere  in  the  provisions  of  this  will, 
to  warrant  us  in  limiting  this  comprehensive  expression  to  part 
only  of  his  heirs.     To  hold  that  this  phrase  includes  some  of 
the  heirs  and  excludes  others,  would  do  violence  to  the  well- 
settled  rule  of  construction,  that  the  intention  of  the  testator 
must  be  discovered  from  the  words  used,  in  connection  with 
the  other  provisions  of  the  will.     The  explicit  direction  that 
this  division  should  be  made  ^^  equally,  share  and  share  alike," 
entitles  these  grandchildren  to  take  per  capita^  and  not  per 
sUrpes.    Had  this  direction  as  to  equality  been  omitted,  a  dif- 
ferent result  might  have  been  reached  in  accordance  with  the 
judgment  of  the  District  Court,  and  in  harmony  with  numer- 
ous well-considered  cases,  but  the  testator  has  left  nothing  for 
construction  on  this  point     Each  is  to  have  an  equal  share. 
{Dagget  v.  Slacks  8  Met.  450 ;  Downing  v.  Smithy  3  Beav.  541 ; 
Lord  V.  Moorey  20  Conn.  122  ;  TuttU  v.  PintSy  68  N.  0.  543 ; 
Vannorshall  v.  VanDeventery  61  Barb.  348 ;  Harris  v.  Philpoty 
5  Ired.  Eq.  323 ;  Nutter  v.  Vickeryy  64  Maine,  490 ;  Lemacks  v. 
OUyoery  1  Rich.  Eq.  141 ;    Witmer  v.  Ebersoley  5  Pa.  St.  458 ; 
Campbell  v.  WigginSy  Rice's  Eq.  [S.  C]  10 ;  Orfs  Ajjpealy  25 
Pa.  St.  267.) 

Judgment  accordingly. 
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Post  vs.  Mason. 

[91  New  York,  589.J 

PBBBUlCFnON  OP  UNDITB  INFLtTEKOB  FROM  LKOAOT  TO  DBAUORTS- 

MAW. ^PbOBATB  of  will     OF     PBB80NALTT  OONGLUSIVB  A8 

TO   FRAUD  OB  UmOUX  INFLT7KN0B. 

A  will  ezecnted  by  one  hayrag  fbll  teetameDUry  capacity,  is  not,  aa  matter  of 
law,  frandnlent  for  the  aimple  reason  that  it  contains  a  proTision  in  fsTor  ef 
the  dranj^rbtsman,  who  was  and  had  been  testator^s  conoseL 

The  probate  of  a  will  of  personalty  is  conclosiye,  and  a  court  of  equity  has  no 
jurisdiction  to  set  the  same  aside  because  of  fraud  or  undue  influence,  nor  to 
charge  the  executors  of  such  a  will,  as  to  a  gift  to  them  therein  as  trustees  of 
the  next  of  kin,  on  the  ground  that  such  gift  was  obtained  by  fraud. 

Appeal  from  a  judgment  of  the  general  term  of  the  Su- 
preme Conrt  in  the  fourth  department  affirming  a  judgment 
at  special  term  in  defendant's  favor. 

The  opinion  states  the  facts. 

William  F.  Cogswelly  for  appellants. 

Oearge  B.  Bradley^  iot  respondents. 

Danfobth,  J.  John  Post  made  his  will  on  the  13th  day  of 
September,  1874,  and  thereby,  after  giving  to  each  child 
$40,000,  to  his  wife  the  use  for  life  of  $40,000,  and  the 
homestead,  with  remainder  to  his  children,  $20,000  to  the 
Ontario  Orphan  Asylum,  to  a  nephew  $3,000,  smaller  snras 
to  his  brother,  to  a  clergyman  and  others,  to  his  wife's  mother 
for  life  a  certain  house  and  lot,  with  remainder  to  his  heirs, 
provided  for  the  improvement  of  his  father's  burial  place  and 
the  erection  of  certain  monuments,  and  then  appointed  Alonzo 
Wynkoop  and  Bradley  Wynkoop,  both  his  cousins,  and  Fran- 
cis O.  Mason,  his  executors  and  trustees  for  certain  purposes, 
and  gave  to  them  in  equal  shares  the  remainder  of  his  estate, 
amounting,  as  it  now  appears,  to  $17,513  66  personal  property. 
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He  died  on  the  28th  of  September,  1874,  leaving  an  estate  of 
the  value  of  about  $200,000,  and  on  the  24:th  of  October,  1874, 
probate  of  the  will  was  duly  granted  by  the  surrogate  of  On- 
tario county.  This  action  was  commenced  in  May,  1878,  by 
the  plaintiffs,  as  the  widow,  heirs,  and  next  of  kin  of  the  tes- 
tator, against  the  defendants,  as  executors  and  residuary  leg- 
atees, praying  that  the  probate  of  the  alleged  will  be  vacated, 
that  the  instrument  be  declared  not  to  be  the  last  will  and  tes- 
tament of  John  Post,  or,  failing  -in  these  respects,  that  the 
pl&intifiEs  be  declared  to  be  the  owners  of  the  residuary  es- 
tate, and  the  defendants  adjudged  to  hold  the  same  as  trustees 
for  them. 

The  defendants,  by  answer,  put  in  issue  the  case  made  by 
the  complaint,  and  questions  framed  thereon  were,  on  submis- 
sion to  the  jury,  answered  by  them  in  favor  of  the  defendants. 
The  plaintiffs  then  applied  to  the  special  term  for  a  new  trial 
upon  exceptions  taken  to  the  charge  of  the  trial  judge,  and  his 
refusal  to  charge  as  requested  by  their  counsel  This  was  de- 
nied. The  court,  thereupon,  approved  the  verdict,  and  after 
findings  of  fact  aud  law,  on  all  points  adversely  to  the  plaint- 
iffs' case,  ordered  judgment,  dismissing  the  complaint. 

We  find  no  error  in  that  decision.  J^Yrstj  as  to  the  charge : 
80  far  as  material  to  the  proposition  argued  by  counsel,  the 
complaint  alleged  that  Mason  was  a  lawyer,  and  at  the  death  of 
the  testator,  and  for  one  or  more  years  before  that  time,  his 
friend  and  confidential  attorney  and  counselor ;  that  he  wrote 
the  will  in  question,  and  taking  advantage  of  that  relation, 
^^  improperly  and  illegally,  if  not  fraudulently,  induced "  the 
testator  to  execute  it  in  ignorance  of  its  contents  and  effect ; 
that  the  instrument  was  never  read  over  to  him,  and  he  was 
never  fully  informed  of  its  contents ;  that  its  probate  was 
fraudulently  procured  at  a  time  when  the  children  were  under 
the  age  of  twenty-one  years,  and  the  widow  uninformed  of  its 
contents.  The  answer  of  the  defendants  puts  in  issue  every 
allegation  tending  to  exhibit  fraud  or  contrivance  either  as 
concerned  the  will  or  its  probate^  and  in  the  most  satisfactory 
manner  details  the  various  consultations  which  led  to  the  will, 
and  the  intelligent  instructions  given  by  the  testator  for  its 
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preparation.  Omitting  immaterial  qnestions,  those  framed  for 
the  jnry  were :  JPaurthj  Was  John  Post,  at  the  time  he  made 
and  execated  the  will,  of  sound  and  disposing  mind  and  mem- 
ory, and*  competent  to  make  and  execute  it  ?  Fifths  Was  it 
read  over  by  or  to  him  at  the  time  of,  or  before  its  execution^ 
and  did  he  understand  it  and  all  its  provisions  f  Siasth^  Was 
its  execution  procured  by  undue  influence  %  Seventhj  Was  the 
probate  fraudulently  obtained  ?  Eighth^  Was  the  plaintiflf,  Ad- 
elaide, informed  of  the  contents  of  the  will,  and  if  so,  when  ? 
Ninth,  Did  either  of  the  defendants  intentionally  prevent 
either  of  the  plaintiffs  from  becoming  informed  of  the  contents 
of  the  will  %  Upon  the  trial  of  these  questions  before  the  jury, 
it  was  conceded  that  the  signature  to  the  will  was  that  of  the 
testator ;  that  the  statutory  formalities  relating  to  its  execution 
were  complied  with,  and  that  it  was  admitted  to  probate  at  the 
time  above  stated.  Witnesses  were  examined  by  the  plaintiffs 
to  establish,  on  their  part,  the  questions  in  issue.  They  were 
answered  by  the  defendants.  In  his  charge  to  the  jury  the 
learned  judge  dwelt  upon  each  proposition  involved,  in  a  man- 
ner satisfactory  to  the  plaintiffs,  except  as  I  shall  hereafter 
state.  Upon  the  question  of  undue  influence  he  said,  upon  the 
relation  of  client  and  counsel,  "  The  law  fastens  a  peculiar  con- 
fidence," and  all  tliat  is  neceQ3ary  to  make  the  influence  of  the 
latter  undue  is  that  ^*  they  should  use  the  confidence  reposed 
in  them,  unfairly  and  dishonestly  to  operate  as  a  moral  coercion 
upon  the  testator,  and  thus  induce  him  to  do  what  he  other- 
wise would  not  have  done."  "  The  law,"  he  said,  "  treats  the 
exercising  of  this  unfair  influence  as  a  fraud,  but  the  law  does 
not  presume  that  a  fraud  has  been  committed  in  this  or  any 
other  case.  If  a  man  clear  in  his  mind,  and  competent  to  un- 
derstand things,  makes  his  will,  the  mere  fact  that  he  gives  a 
legacy  to  the  counsel  who  draws  it  does  not  invalidate  the  will 
at  all."  "  It  has  this  effect,  however,  if  there  is  any  evidence 
produced,  tending  to  establish  the  fact  that  there  was  this  un- 
due influence,  the  law  looks  with  more  jealousy  upon  it  than 
in  other  cases,  it  requires  less  evidence  to  find  undue  influence, 
when  the  will  gives  a  legacy  to  the  counsel,  than  if  it  was  be- 
tween persons  not  holding  the  relation  I  have  adverted  to." 
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He  added,  *^  It  is  inpumbent  upon  the  plaintifiB  in  thiB  case  to 
prove  some  circnmstances  of  suspicion,  some  evidence  of  an 
unfair  exercise  of  the  influence  which  Mr.  Mason  had  over  the 
testator,  and  if  thej  have  furnished  such  evidence  it  is  incum- 
bent upon  the  defendants  to  show  you  some  evidence  that  no 
undue  influence  was  exercised."     To  this  clause  the  plainti£b' 
counsel  excepted,  and  asked  the  court  to  charge :  '^  That  this 
will  having  been  written  by  Mr.  Mason,  who  is  a  legatee,  and 
is  shown  to  have  been  for  years  before  the  will  was  made  the 
legal  adviser  of  Mr.  Post,  the  same  is  presumed  to  be  fraudu- 
lent ;  that  the  law  itself,  without  any  evidence  at  all,  presumes 
that  it  was  obtained   by  fraad;    that  the  presumption   was 
against  the  will  until  it  was  overborne  by  satisfactory  evi- 
dence."     The  court    declined,    and   the  plaintifEs  excepted. 
These  exceptions  are   to   be   considered  together,  and  they 
present  the  qaestion  whether  a  will  executed  by  one  having 
full  testamentary  capacity  is,  as  matter  oi  law,  to  be  deemed 
fraudulent  for  the  simple  reason  that  it  contains  a  provision  in 
favor  of  the  draughtsman  who  was  and  had  been  the  counsel 
of  the  testator.     This  is  apparent  when  we  read  the  charge 
and  the  request  together.     The  court  said :    ^Mf  a  man,  clear 
in  his  mind,  and  competent  to  understand  things,  makes  his 
will,  the  mere  fact  that  he  givps  a  legacy  to  the  counsel  who 
draws  it  does  not  invalidate  the  will,''  and  on  the  other  hand, 
the  appellant  says :  ^^  The  law  itself,  without  any  evidence  at 
all,  presumes  it  was  obtained  by  fraud." 

In  Uindson  v.  Weathei^  (s  De  Gex,  M.  &  G.  301),  there 
is  a  case  somewhat  similar  in  its  facts,  and  as  viewed  by  the 
court,  presenting  the  same  question.  The  plaintiff  succeeded 
before  the  vice-chancellor,  on  the  ground  that  a  solicitor  of  a 
testator,  to  whom  the  testator  had  made  gifts,  was  a  trustee  of 
those  gifts  for  the  testator's  heir  of  law  and  next  of  kin,  but 
upon  appeal  the  court  thought  otherwise,  and  deemed  it  un- 
necessary to  say  how  the  matter  would  have  stood  if  undue 
influence  or  any  unfair  dealing  had  been  established  against 
him,  for  no  such  thing  was  done.  .  The  solicitor,  they  say, 
*' prepared  his  client's  will,  containing  dispositions  in  his  own 
favor,"  adding,  '^  there  begins  and  ends  the  caae  as  I  view  it. 
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Bat  a  case  so  beginning  and  so  ending  does  not  take  away  the 
right,  either  legally  or  equitably,  of  a  solicitor  to  be,  for  his 
own  benefit,  a  devisee  or  legatee."     This  toadies* the  very 
point  as  presented  to  the  trial  judge,  and  to  the  same  effect  are 
Coffin  V.  Coffin  (23  N.  Y.  9),  and  Nexsen  v.  Nexsen  (2  Keyes, 
229).     The  proposition  of  the  plaintiff  excluded  every  circum- 
stance but  the  occupation  of  the  legatee,  Mason,  and  his  rela- 
tion to  the  testator  and  the  will.    If  acceded  to  it  would  have 
taken  from  the  jury  even  the  contents  of  that  instrument,  for- 
bidden them  to  inquire  whether  the  testator  himself  knew  its 
provisions,  or  to  consider  the  amount  of  the  legacy,  its  propor- 
tion to  tlie  whole  body  of  the  estate,  its  relation  to  bequests  to 
other  parties,  and  those  persons  who  were  the  natural  objects 
of  the  testator's  bounty,  and  other  circumstances  which  had 
been  detailed  in  evidence.    I  do  not  think  it  necessary  to  in- 
quire whether  such  rule  might  apply  to  a  controversy  between 
an  attorney  and  his  client,  where  the  former  was  seeking  to  en- 
force an  obligation  against  the  latter,  or  to  an  issue  made  upon 
the  probate  of  a  will  under  which  the  attorney  was  the  princi- 
pal beneficiary.    There  is  certainly  no  rule  of  law  which  says 
an  attorney  shall  not  buy  of,  or  contract  with  his  client ;  there 
is  only  the  doctrine  that  if  a  transaction  of  that  kind  is  chal- 
lenged in  proper  time,  a  court  of  equity  will  examine  into  it, 
and  throw  upon  the  attorney  the  aniba  of  proving  that  the  bar- 
gain is,  generally  speaking,  as  good  as  any  that  could  have  been 
obtained  from  any  other  purchaser,  or,  in  other  words,  that  the 
bargain  was  a  fair  one.     Then  as  to  testamentary  dispositions, 
as  one  does  not,  by  becoming  an  attorney,  lose  the  capacity  to 
contract,  neither  is  he  thereby  rendered  incapable  of  taking  as 
legatee,  even  under  a  will  drawn  by  himself.    That  circum- 
stance, if  probate  was  opposed,  might  in  some  cases  require 
something  more  than  the  usual  formal  proof  of  a  due  execution 
of  the  instrument,  not  because  fraud  was  presumed,  but  because 
it  might  be  rendered  more  probable  than  in  cases  where  the 
directions  of  the  testator  followed  the  lines  of  relationship. 
Coffin  Y.  Coffin  and  JVexaen  v.  Ifexsen  {8upra\  go  no  further. 
In  the  first,  the  fact  that  the  draughtsman  of  the  will  was  ap- 
pointed executor  and  legatee  was  said  to  be  suspicious  only  in 
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connection  with  other  circnmstances  indicative  of  fraud  or 
nndae  influence,  and  in  the  other,  although  from  an  estate  of 
$15,000,  the  draughtsman  of  the  will,  who  was  also  the  testa- 
tor's agent,  was  appointed  to  receive  all  but  $3,000,  and  so  be- 
came the  principal  beneficiary  under  it,  the  court,  citing  Coffin 
V.  Coffin  (supra\  held  the  same  way.  Both  cases  came  up  ou 
appeal  from  surrogates'  decisions  on  proceedings  for  probate, 
and  require  from  the  proponent  in  such  a  case  testimony  of  a 
clear  and  satisfactory  character.  In  Coffin  v.  Coffin^  the  court 
sum  up  the  matter  in  the  language  of  Baron  Parke,  in  Barry 
V.  Butlin  (I  Curteis'  Ecc.  637),  and  declare  that  "all  that  can 
be  truly  said  is,  that  if  the  person,  whether  an  attorney  or  not, 
prepares  a  will  with  a  legacy  to  himself,  it  is  at  most  a  suspic- 
ious circumstance,  of  more  or  less  weight,  according  to  the 
facts  of  each  particular  case,  in  some  of  no  weight  at  all 
♦  #««**  *  varying  according  to  circumstances, 
for  instance  the  quarUum  of  the  legacy,  the  proportion  it 
bears  to  the  property  disposed  of,  and  numerous  other  con- 
tingencies." 

The  relation  of  attorney  and  draughtsman  no  doubt  gave 
in  the  case  before  us  the  opportunity  for  influence,  and  self- 
interest  might  supply  a  motive  to  unduly  exert  it,  but  its  exer- 
cise cannot  be  presumed  in  aid  of  those  who  seek  to  overthrow 
a  will  already  established  by  the  judgment  of  a  competent  tri- 
bunal, rendered  in  proceedings  to  which  the  plain tiflfs  were 
themselves  parties,  nor  in  the  absence  of  evidence,  warrant  a 
presumption  that  the  intention  of  the  testator  was  improperly, 
much  less  fraudulently  controlled.  Such  indeed  seems  to  have 
been  the  theory  on  which  the  action  was  brought,  for  the  com- 
plaint not  only  alleges  the  confidential  relation  between  Mason 
and  the  testator,  but  avers  weakness  and  inability  on  his  part^ 
ignorance  of  the  contents  of  the  will,  and  advantage  taken  of 
t^ese  circumstances  by  the  attorney  to  procure  a  bequest  for 
his  own  benefit.  In  view,  therefore,  of  the  verdict  of  the  jury 
and  the  findings  of  the  court,  we  might  dismiss  the  case. 
They  have  not  only  declared  that  the  testator  was  of  sound 
and  disposing  mind,  competent  to  make  a  will  and  under  no 
restraint  or  undue  influence,  but  that  before  execution  the  will 


POST  V.  MASON.  49 

was  read  and  its  provisions  understood  by  him,  and  also  that 
frand  was  not  practiced  npon  the  testator  nor  upon  the  plaint- 
iffs, to  obtain  probate,  and  have  thus  taken  away  every  ground 
of  relief,  even  if  the  Supreme  Court  had  power  to  grant  it.  A 
somewhat  more  general  question  has,  however,  been  argued  for 
the  appellants.  The  learned  counsel  insists  that  ^^  the  burden 
of  proof  is  all  there  is  of  this  controversy,"  and  as  the  judge 
charged  the  jury  that  upon  all  the  questions  presented  to  them, 
"  the  plaintiffs  held  the  affirmative,"  and  again,  that  "  the  bur- 
den of  proof  is  upon  the  plaintiffisi  to  establish,  by  evidence, 
every  allegation  of  fraud,  and  in  the  absence  of  such  evidence, 
the  issue  must  be  found  in  favor  of  the  defendants,"  there  was 
error.  Several  propositions  were  thus  involved.  The  ques- 
tions submitted  to  the  jury  related  severally  to  the  condition 
of  mind  of  the  testator,  influence  exerted  upon  him,  whether 
probate  was  obtained  by  fraud,  whether  Mrs.  Post  learned  the 
contents  of  the  will  within  a  given  time,  and  whether  either, 
and  if  either,  which  of  the  defendants  prevented  her  from  so 
doing.  Upon  some  of  these  there  could  be  no  doubt  whatever 
as  to  the  burden  of  proof.  The  plaintiffs'  moving  to  set  aside 
the  will  and  its  probate  n\ust  do  something  more  than  call  the 
defendants  into  court,  and  so  they  thought  at  the  trial.  For 
they  opened  the  case  to  the  jury,  and  upon  every  question  took 
the  affirmative,  giving  such  evidence  as  they  could.  Even  as- 
suming, therefore,  that  the  exceptions  were  pointed  enough  to 
call  the  mind  of  the  judge  to  any  particular  error,  we  think  his 
instructions  were  right.  But  if  otherwise,  it  would  not  follow 
that  our  decision  should  go  for  the  appellants.  Applications 
for  new  trials  of  questions  submitted  by  a  court  of  equity  are 
governed  by  different  principles  from  those  which  prevail  on 
similar  applications  in  a  court  of  law.  The  object  of  the  trial 
is  attained,  when  the  court  is  satisfied  that  justice  has  been 
done,  and  in  such  a  case  a  new  trial  will  not  be  granted,  even 
for  misdirection  to  the  jury  (Head  v.  Heady  1  Turner  <fe  Rus- 
sell, 138),  unless  the  error  was  vital  or  important.  (  VermUyea 
▼.  Palmer^  52  N.  Y.  471.)  There  are  many  cases  to  the  same 
effect,  but  in  this  State  the  rule  is  now  statutory,  and  any 
error  in  the  ruling  or  direction  of  the  judge  upon  the  trial 
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may,  in  the  discretion  of  the  court  which  reviews  it,  be  disre- 
garded, if  it  ^*  is  of  opinion  that  substantial  justice  does  not  re- 
quire that  a  new  trial  shoald  be  granted.  (Code  of  Civil  Pro- 
cedure, §  1003.)  Upon  this  point  neither  the  judge  at  special 
term  nor  the  judges  of  general  term  have  entertained  a  doubt. 
Neither  can  we.  Upon  the  question  of  fraud  or  undue  influ- 
ence, there  is  no  evidence.  The  plaintiffs'  case  stands,  if  at 
all,  upon  the  single  fact  that  a  lawyer,  the  draughtsman  of  the 
will,  was  one  of  three  residuary  legatees,  and  thus  receives  a 
benefit  The  proof  is  abundant  that  on  the  part  of  the  testator 
there  was  adequate  capacity,  testamentary  intention,  and  a  due 
execution  of  the  will,  with  full  knowledge  of  its  contents. 
This  is  enough.  The  record  furnishes  no  reason  for  defeating 
the  plain  wishes  of  the  testator.  Aside  from  these  considera- 
tions, however,  it  is  apparent  that  so  far  as  any  question  here 
is  concerned,  the  will  is  to  be  regarded  as  one  i^lating  to  peiv 
sonal  property  only,  and  we  are  of  opinion  that  its  probate  by 
the  surrogate  must  be  deemed  conclusive.  As  to  this  the  stat- 
ute is  explicit.  (2  B.  S.  tit.  1,  part  2,  cliap.  6,  art.  2,  §  29,  p. 
61 ;  Vande^Tpoel  v.  Van  Valkenburghy  6  N.  Y.  190;  In  the 
Matter  of  Proving  the  Will  of  KeUum,  50  Id.  29S.) 

It  is,  however,  urged  as  ground  for  the  interference  of  a 
court  of  equity,  notwithstanding  probate  of  the  will,  that  the 
executors  may,  as  to  the  gift  to  them,  be  cliarged  as  trustees 
for  the  next  of  kin,  if  tliat  gift  was  obtained  by  fraud,  actual 
or  constructive.  Although  the  foundation  for  this  contention 
is  taken  away  by  the  decision  of  the  other  points,  something 
should  be  said  as  to  the  proposition  itself.  Authority  for  it  is 
not  gathered  from  the  decisions  of  the  courts  of  this  State, 
nor  are  we  informed  how  it  can  stand  in  face  of  the  statute 
{mpra)  which  make  such  probate  conclusive.  The  whole,  and 
eacl)  part  of  the  will  was  before  the  surrogate,  and  allegations 
attributing  any  portion  of  it  or  any  of  its  provisions  to  fraudu- 
lent practices,  were  then  competent.  They  were  made  or 
might  have  been  made,  and  in  either  event  were  embraced  in 
his  decision.  If  establiohed,  tlie  will,  or  so  much  of  it  as  was 
affected  by  the  fraud,  would  have  been  rejected,  and  t!ie  prop- 
erty now  claimed  would  have  found  its  way  by  force  of  the 
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atatate  of  distribatioTiB  to  those  entitled  to  it  We  arc,  how- 
ever, referred  by  the  appellants'  connsel  to  cases  from  the 
English  courts,  in  support  of  his  position.  We  tiiink  thej  are 
insufficient.  Most  of  them  {Harriot  ▼.  Marriott  1  Str.  666  ; 
Segrave  v.  Mnoan,  1  Beatty,  157 ;  BulUey  v.  Wifford^  2  Clark 
&  Fin.  102 ;  Bamedy  v.  Powely  1  Ves.  Sr.  2S7)  are  cited  and 
commented  on  in  AUen  v.  McPherson  (1  House  of  Lords 
Oases,  191),  where,  after  probate  of  a  will  and  codicils  in  the 
Ecclesiastical  Court,  a  bill  was  filed  by  one  B.  A.  in  chancery, 
stating  that  by  the  will  and  codipils  the  testator  gave  him  large 
bequests  which  he  revoked  by  the  final  codicil,  and  alleged 
that  the  testator  had  executed  the  last  codicil  when  his  facolties 
were  impaired  by  age  and  disease,  and  under  undue  influence 
of  the  residuary  legatee,  and  false  representations  respecting 
R  A.'s  character,  and  moreover  that  he  had  not  been  permitted 
in  the  Ecclesiastical  Court  to  take  any  objections  to  that  codi- 
cil, except  such  as  affected  the  validity  of  the  whole  instru- 
ment, and  prayed  that  the  executor  or  residuary  legatee  might 
be  declared  trustees  or  trustee  to  the  amount  of  the  revoked 
bequest.  Upon  demurrer,  the  court,  with  these  and  other  cases 
before  it,  held  that  the  Conrt  of  Chancery  had  no  jurisdiction 
in  the  matter,  and  this  was  upon  the  ground  that  the  Ecclesias- 
tical Court  had  jurisdiction  and  might  have  refused  probate, 
citing  Tariqus  instances  where  those  courts  had  so  applied  the 
doctrine,  and  as  to  cases  in  which  a  court  of  equity  had  de- 
clared a  legatee  or  executor  to  be  a  trustee  for  other  persons, 
show  that  they  presented  questions  of  construction,  or  were 
cases  in  which  the  party  had  been  named  a  trustee,  or  had  en- 
gaged to  take  as  such,  or  in  which  the  Court  of  Probate  could 
afford  no  adequate  remedy,  and  were  not  cases  of  fraud.  This 
decision  was  made  in  1847,  and  in  a  much  later  case  (Meluish 
V.  MUton,  L.  R.  3  Ch.  Div.  27,  decided  in  1876),  it  was  fol- 
lowed by  the  Court  of  Chancery,  where  the  heir  at  law  and 
next  of  kin  sought  to  have  the  executrix,  who  was  also  legatee, 
declared  a  trustee  of  the  property  for  him.  The  relief  sought 
waa  denied  upon  the  ground  that  as  the  Court  of  Chancery 
could  not  set  aside  probate  of  a  will  of  personal  property,  it 
could  not  make  a  legatee  trustee  for  another  person,  on  the 


:^*^*^  a  t*  <««"'^   .      ,>-  nest  <»  "^       ^^,  a»<»  "      <,  ad*«» 
!^'=*-     JTC  ^^^'^  "^.^  ^*i tv  st» tote  it^^^i  ire- 


r  -- 


WHITTAKER'  ▼,  WHITTAKER.  68 

In  the  Utter  case  it  is  hold  that,  in  such  a  will,  the  burden  of  proof  is, 
in  every  case,  upon  the  party  propounding  the  will  to  satiufy  the  con- 
science of  the  court  in  respect  to  such  provisions,  and  further  that  the 
conrt  will  always,  or  veiy  generally,  look  with  suspicion  upon  such  pro^ 
visions,  and  require  very  clear  proof  that  the  paper  propounded  does  ex- 
press the  true  will  of  the  deceased.  The  English  decisions  seem  to  go  no 
farther  than  this,  and  the  American  cases  contain  essentially  the  same 
law.    BeLifield  v.  Parish,  25  N.  Y.  9 ;  Crispell  v.  Dubois,  4  Barb.  (N.  Y.) 


It  is  sometimes  said  that  from  the  nature  of  the  transaction  undue  in- 
fluence is  presumed,  but  even  then  the  presumption  is  one  of  fact,  and 
not  of  law,  and  may  be  rebutted  by  proper  evidence.  Harvey  v.  GuUens, 
46  Mo.  147;  St.  Leger's  Appeal,  84  Conn.  434;  Wright  v.  Howe,  7  Jones' 
(K.  C.)  Equity,  412;  Qarvin's  Adm.  v.  Williams,  44  Mo.  466;  BeaU  t. 
Mann,  5  Ga.  466. 

The  same  rule  as  to  the  anui  pr^bandi  is  held  in  Maryland  to  apply 
even  where  the  will  is  written  by  the  executor  named  in  it,  and  the  entire 
property  given  to  persons  not  of  kin  to  the  testator.  Qamer  v.  Crum- 
baugb,  8  Md.  491. 

This  is  obviously  only  a  branch  of  the  more  general  rule  that  be- 
quests to  any  one  standing  in  any  confidential  or  fiduciary  relation  to  the 
testator,  as  attorney  and  client,  spiritual  adviser  or  advisee,  trustee  and 
4edui  pte  trtutj  parent  and  child,  guardian  and  ward,  or  physician  and 
patient,  are  watched  by  courts,  called  upon  to  construe  wills,  with  the 
most  scrutinizing  jealousy.  See  an  opinion  of  Chancellor  Walworth,  In 
re  Van  Horn,  7  Paige,  46;  Breed  v.  Pratt,  18  Pick.  (Mass.)  115;  Patterson 
V.  Patterson,  6  Scrg.  &  R.  55;  Wilson  v.  Moran,  8  Bradf.  172;  Qarvin's 
Adm.  V.  WUiiams,  cited  above;  Tyler  v.  Gardner,  83  N.  Y.  669;  Meek 
V.  Perry,  86  Miss.  190. 


Whittakbb  vs.  Whittakbb. 

[10  B.  J.  Lea,  98.] 
OOHPSLLINO    ADMINISTRATOR   TO    AOOOUNT  IN    FOREIGN     JURI6DI0- 

TioK. — Effect  of  accountino  in  forum  of  APPonrrMKNT. 

Ad  administrator  bringing  funds  into  a  foreign  jnrisdictioD,  where  he  improper- 
ly appropriates  or  invests  them,  may  be  compelled  to  account  there  as  trustee 
for  the  parties  in  interest,  before  the  time  limited  for  a  settlement  of  the  es- 
tate, in  the  pUce  of  his  appointment,  has  expired. 
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A  settlement  of  hie  acconnta  in  the  fomm  of  appointment,  pending  the  litigation* 
ia  condadye,  and  limita  the  reooTery  against  him  to  the  amoant  found  in  bia 
hands. 

Appeal  from  the  Ohanoery  Court  at  Bloantville. 
Deaderick^  York  and  Fvlkeraon^  for  complainants. 
Tipton^  H.  Jf.  Folsom  and  N.  M.  Taylor j  for  defendants. 

Cooper,  J.  On  March  9, 1871,  W.  S.  Whittaker  died  in- 
testate and  unmarried  in  the  State  of  Illinois,  where  he  re- 
sided. The  complainants  and  defendants,  except  Elizabeth  the 
wife  of  the  defendant  A.  R.  Whittaker,  are  his  lieirs  and  dis- 
tributees. One  S.  G.  Lewis  was  appointed  and  qualified  as 
administrator  of  his  estate.  On  May  28,  1872,  the  complain- 
ants, who  are  citizens  of  the  State  of  Virginia,  appointed  the 
defendant  A.  R.  Whittaker  as  their  agent  to  go  to  the  State  of 
Illinois  and  attend  |o  the  interest  of  the  heirs  and  distributees 
in  the  estate.  They  executed  to  him  on  that  day  a  power  of 
attorney  to  demand,  sue  for,  and  receive  from  the  administra- 
tor, and  all  other  persons,  all  moneys  due  them  as  heirs  and 
distributees,  to  adjust  and  settle  the  accounts  touching  the 
same,  and  give  aU  necessary  receipts  and  acquittances.  It  fur- 
ther authorized  him  to  institute  such  legal  proceedings  in  the 
courts  of  Illinois  as  may  be  required  to  secure  the  faithful  ad- 
ministration of  the  estate,  and  the  removal  of  the  administrator 
and  revocation  of  his  powers  if  deemed  advisable.  One  Wm. 
Ferrell  was  united  with  A.  R.  Whittaker  in  the  power  of  at- 
torney, but  he  practically  did  nothing  under  the  power,  and 
in  a  short  time  notified  the  parties  that  he  declined  to  act 
further  as  agent.  A.  R.  Whittaker  went  to  Illinois,  with  this 
power  of  attorney,  and  took  such  steps  that  the  administrator 
Lewis  was  induced  to  resign,  and  on  July  15, 1872,  he  was  ap- 
pointed and  qualified  as  administrator,  and  received  from  his 
predecessor  several  thousand  dollars  in  money,  as  well  as  other 
assets.  A  nile  was  afterwards  made  upon  him  to  give  addi- 
tional security,  and  failing  to  comply,  he  was  removed  as  ad- 
ministrator on  November  18, 1873,  and  Henry  C.  Withers  was 
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appointed  in  his  place.  Subsequently,  the  defendant  seemB  to 
have  made  a  settlement  with  the  Probate  Court,  in  which  he 
was  brought  in  debt  to  the  estate  in  the  sum  of  $2,357  26,  and 
was  ordered  by  the  court,  on  January  19, 1874,  to  pay  the  same 
over  to  his  successor  in  office. 

In  the  meantime,  the  defendant,  A.  R.  Whittaker,  made  no 
report  of  his  acts  as  agent  to  bis  principal,  but  went  to  Carter 
county  and  invested  the  money  of  the  estate  in  the  name  of 
his  wife  in  a  tract  of  land  in  that  county.  The  land  was  sub- 
ject to  a  lien  in  favor  of  one  Susan  Thomas,  which  was  being 
enforced  by  legal  proceedings  in  the  Chancery  Court  of  Sulli- 
van county,  and  under  which  the  land  had  been  sold  and 
bought  by  third  persons.  With  the  consent  of  those  persons, 
the  defendant  paid  the  money  into  the  Chancery  Court  of  Sul- 
livan county,  and  his  wife  was,  by  the  decree  of  that  court  in 
the  case  there  pending,  entered  May  23,  1873,  subrogated  to 
the  rights  and  liens  of  Susan  Thomas  to  the  extent  of  such 
payment. 

The  present  bill  was  filed  November  22, 1873,  in  the  Chan- 
cery Court  of  Sullivan  county,  to  call  the  defendant,  A.  R. 
Whittaker,  to  account  as  agent  for  the  money  thus  received 
and  invested.  The  intere^  acquired  by  the  wife  in  the  land 
was  attached,  and  Whittaker  and  wife  enjoined  from  making 
any  disposition  thereof,  or  of  the  money  invested.  The  bill 
stated  on  its  face  that  A.  B.  Whittaker  and  wife  were  citizens 
of  Carter  county,  and  that  the  -  land  lay  in  that  county.  The 
other  defendants  are  some  of  the  heirs  and  distributees  of  the 
intestate,  who  are  alleged  to  reside  ^^in  the  west,"  and  whose 
residences  are  unknown.  The  bill  proceeds  against  the  de- 
fendant, A.  R.  Whittaker,  as  the  agent  of  the  complainants, 
and  as  having  received  the  funds  of  the  estate  in  that  capacity. 
It  does  not  mention  the  fact  that  the  defendant  had  become 
the  administrator  of  the  estate  in  Illinois. 

The  defendants,  Whittaker  and  wife,  demurred  to  the  bill, 
and  assigned  as  cause  of  demurrer :  ^'That  the  subject-matter 
of  the  bill  is  not  within  the  jurisdiction  of  the  Chancery  Court 
of  Sullivan  county  to  determine,  but  within  the  jurisdiction  of 
the  Chancery  Court  at  Elizabethton  for  the  county  of  Carter." 
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Under  the  Code,  sec.  2934,  a  demurrer  must,  both  at  law  and 
in  equity,  state  the  specific  ground  relied  on,  and  no  other  ob- 
jection can  be  noticed.  {Kirkman  v.  Snodgrass^  3  Head,  372; 
Fitzgerald  v  CummingSy  1  Lea,  232.)  The  subject-matter  of 
the  bill  is  the  liability  of  A.  R.  Whittaker  for  the  funds  of  the 
estate  of  W.  S.  Whittaker  brought  by  him  into  this  State,  and, 
as  an  incident,  the  fund  is  sought  to  be  followed  into  the  land 
in  which  it  has  been  invested.  The  theory  of  the  demurrer  is, 
that  the  land  is  the  '^  subject-matter  "  of  the  litigation,  and  as 
that  lies  in  Carter  county,  the  Chancery  Court  of  Sullivan 
county  has  no  jurisdiction  over  it.  But  it  is  a  matter  of  no 
consequence  where  the  land  lies,  if  the  court  has  jurisdiction 
of  the  persons  of  the  defendants  Whittaker  and  wifa  The 
jurisdiction  of  the  court  does  not  depend  upon  the  attachment. 
That  writ  was  unnecessary,  the  interest  of  defendant  Elizabeth 
in  the  land  attached  being  impounded  by  the  filing  of  the  bill, 
and  the  writ  of  injunction.  Whether  the  court  would  have 
jurisdiction  of  the  persons  of  the  defendants,  upon  proper 
defense,  we  need  not  inquire.    Ko  such  objection  is  made. 

Upon  the  demurrer  being  overruled,  the  defendant  A.  R 
Whittaker  filed  a  plea,  to  the  effect  that  on  July  15,  1872,  he 
was  appointed  and  qualified  as  administrator  £?«  £<>nf>  non^i 
the  estate  of  W.  S.  Whittaker,  deceased,  in  the  proper  county 
of  Illinois;  tliat  as  such  administrator  he  received  and  re- 
ceipted for  the  assets  in  the  hands  of  Lewis  the  former  admin- 
istrator, and  took  possession  of  other  assets ;  that  by  the  laws 
of  that  State  two  years  or  more  are  allowed  in  which  to  admin- 
ister, and  that  the  time  had  not  elapsed,  and  defendant  had  not 
exhibited  his  accounts  or  made  settlement  of  his  administra- 
tion with  the  Probate  Court  to  which  he  was  answerable ;  that 
the  Court  of  Chancery  in  Tennessee  had  no  jurisdiction  to  in- 
vestigate his  accounts,  etc.  The  plea  was  set  for  hearing  on 
its  sufficiency,  and  by  the  chancellor  overruled. 

It  is  well  settled  in  this  State,  that  a  foreign  administrator 
or  executor  cannot  be  sued  as  such.  But  it  is  equally  well 
settled  that  if  a  foreign  administrator  or  executor  come  within 
the  jurisdiction  of  our  courts,  bringing  with  him  funds  or 
property  belonging  to  the  trust  estate,  he  may.  be  held  to  ac- 
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oonnt  here  as  trnstee  for  those  entitled  to  the  effects  in  his 
hands.  {Beeler  y.  Jhinn,  3  Head,  90  ;  CaldweU  v.  MaxweU^ 
2  Tenn.  102 ;  Townsend  y.  Markura^  MS.  opinion,  Nashville, 
1876,  cited  in  DUlard  v.  Harris,  2  Tenn.  Ch.  206.)  The 
weight  of  authority  is  to  the  same  effect  in  other  States.  (Mo- 
Namara  y.  Dvryer,  7  Paige,  239 ;  Brovmlee  y.  Lochwoody  6 
C.  E.  Green,  255 ;  TunstaU  y.  PoUardy  11  Leigh,  1 ;  Moore  y. 
Hoody  9  !Rich.  £q.  311.)    A  settlement  of  the  administration 

;  in  the  form  of  appointment  is  conclusive  upon  the  rights  of 
the  parties.     {George  y.  Zee,  6  Hum.  61 ;  AUsup  v.  Allsnp, 

.  10  Yer.  283.)  If  he  makes  no  settlement  in  the  proper  forum, 
the  parties  interested  may  follow  him,  and  compel  him  to  ac- 
count in  his  own  forum.  They  are  not  driven  to  sue  the  sure- 
ties OD  his  official  bond,  nor  to  go  through  the  form  of  an 
account  in  the  forum  of  administration.  {Patton  y.  Overton^ 
8  Hum.  192.)  Ordinarily,  the  beneficiaries  would  not  be  en- 
titled to  proceed  against  him  until  the  time  for  the  settlement 
of  the  administration  has  expired.  But  if  it  clearly  appear 
that  he  is  improperly  appropriating  or  investing  the  funds  of 
the  estate,  as  in  this  case,  the  interested  parties  may  sue  at 
once,  and  impound  the  funds,  for  the  act  is  a  clear  breach  of 
trttst  which  gives  eo  instanti  a  right  of  action.  If  he  after- 
wards, pending  the  litigation,  settle  his  accounts  in  the  forum 
of  appointment,  the  recovery  will  be  limited  to  the  amount 
found  in  his  hands,  and  will  inure  to  the  exoneration  of  him- 
self and  his  sureties  on  his  official  bond.  The  plea  was,  there- 
fore, insufficient  to  abate  or  bar  the  action,  and  was  properly 
overruled.  Upon  overruling  a  plea  for  insufficiency,  the  de- 
fendant is  of  course  entitled  to  answer.  (Code,  sec.  4395.)  And, 
perhaps,  the  chancellor  ought  to  have  given  the  defendant,  in 
some  mode,  the  benefit  of  the  matter  of  the  plea  in  his  answer. 
{Brien  v.  Marsh,  1  Tenn.  Ch.  625.)  For,  although  the  facts 
were  not  sufficient  to  stay  the  suit,  they  might  haYe  some 
bearing  upon  the  details  of  the  relief.  His  honor  was  in  error 
in  striking  out  of  the  answer  the  facts  thus  relied  on.  But  we 
cannot  see  that  the  order  thus  made  operated  to  the  prejudice 
of  the  defendant.  For  the  proceedings  of  the  Probate  Court 
of  Illinois  were  introduced  without  objection,  and  the  final 
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decree  of  the  chancellor  fixing  the  amoant  of  the  defendant's 
liability  was  based  upon  the  decree  of  the  Probate  Court  of 
Illinois  ascertaining  that  liability  upon  a  settlement  by  the 
defendant  of  his  administration. 

The  proof  clearly  makes  ont  the  case  as  set  oat  in  the  first 
part  of  this  opinion.  The  answer  of  the  defendant  Tirtoally 
admits  the  material  facts.  His  defense  on  the  merits  is  that 
he  has  retained  no  more  than  his  share  in  the  estate,  which  he 
contends  he  had  a  right  to  do.  But,  until  division  by  judicial 
authority,  he  had  no  right  to  consider  any  specific  part  of  those 
funds  as  his  share.  That  would  be  to  give  to  an  administrator, 
acting  in  a  fiduciary  capacity,  the  right  to  select  his  own  share. 
The  Probate  Court  of  Illinois  held  that  he  was  not  entitled  to 
the  fund,  and  ordered  him  to  pay  it  over  to  the  administrator 
de  bfmis  non.  The  decree  of  the  chancellor  is  more  favorable, 
for  it  allows  him  a  credit  for  his  proportional  share  of  the 
fund. 

There  is  no  error  in  the  decree,  and  it  will  be  aifirmed  ivith 
costs. 


Bee  Leacb  y.  Backner,  p.  61,  i^fra. 


Will  op  Hewitt. 

[91  Now  York,  261.] 
BIQNAT1TBE8  OF   ATIESTmO  WIINESSES  AT  END  OF   WELL. 

Signatures  by  atteBtiog  witnesses  at  the  bottom  of  the  first  page  and  top  of  the 
second  or  last  page,  oyer  important  provisions  of  the  will,  are  not  at  the  end 
of  the  will,  as  required  by  statute. 

Appeal  from  a  judgment  of  the  general  term  of  the 
Supreme  Court  in  the  first  department,  affirming  a  decree  of 
the  surrogate  of  New  York  county,  refusing  to  admit  to  pro- 
bate the  will  of  Edward  Hewitt,  deceased. 


WILL  OF  HEWITT.  6» 

The  opinion  states  the  facts. 

Je98e  K.  Furlong^  for  appellant. 

S.  H.  Ten  Eyek^  for  respondent. 

Eabl,  J.     Edward  Hewitt  died  in  May,  18S1,  leaving  an 
instmment  purporting  to  be  his  will,  which  was  executed  a 
short  time  before  his  death.    It  was  written  on  two  sides  of 
an  irregular  shaped  piece  of  paper,  about  one-half  of  it  upon 
one  side  and  the  other  half  upon  the  other  side.    The  witnesses 
Bigned  their  names  at  the  bottom  of  the  first  side  and  again  at 
the  top  of  the  second  side.    The  deceased  signed  his  name  at 
the  end  of  the  disposing  portion  of  the  instrument,  near  the 
middle  of  the  second  side,  and  again  at  the  bottom  of  the  sec- 
ond side.    Thomas  Hewitt,  a  brother  of  the  deceased,  pre- 
sented a  petition  to  the  surrogate  of  New  York,  praying  for 
probate  of  the  instrument  as  a  will.     Upon  that  petition  cita- 
tions were  issued,  and  on  the  return  day  of  the  citations  the 
widow  of  the  deceased  filed  objections  to  the  probate  of  the 
instrument  relating  to  the  manner  and  form  of  its  execution. 
The  matter  was  then  adjourned  to  the  22d  day  of  June,  1881^ 
and  the  counsel  for  the  contestant  then  made  a  motion  that 
probate  of  the  instrument  be  denied,  for  the  reason  that  the 
witnesses  thereto  had  not  signed  their  names  at  the  end  thereof. 
The  counsel  for  the  proponent  claimed  the  right,  then   and 
there,  to  examine  his  witnesses  and  to  give  proof  of  certain  facts 
stated  by  him ;  but  the  surrogate  declined  to  hear  any  evidence 
CD  the  part  of  the  proponent,  and  made  a  decree  denying  pro- 
bate of  the  instrument  upon  the  ground  that  the  attesting  wit- 
nesses did  not  sign  their  names  at  the  end  thereof.    The  decree 
of  the  surrogate  was  affirmed  upon  appeal  to  the  general  term 
of  the  Supreme  Court,  and  then  the  proponent  appealed  to  this 
court. 

We  are  of  opinion  that  probate  of  the  instrument  was  prop- 
erly denied.  The  statute  (3  R.  S.  [7th  ed.],  §  2285)  prescribes 
the  formalities  which  shall  attend  the  execution  of  a  will,  one 
of  which  is  that  it  shall  be  subscribed  by  the  testator  at  the 
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end  of  the  will ;  and  another  is  that  the  attesting  witnesses 
shall  sign  their  names  at  the  end  of  the  will.  However  nnim- 
portant  these  formalities  may  be  in  any  particular  case,  thej 
must  be  substantiaUj  observed  in  order  to  make  a  valid  will 
I^one  of  them  can  be  dispensed  with.  As  said  by  the  chief 
justice  in  the  case  of  Rermen  v.  BrincJeerhoff^  26  Wend.  325, 
after  stating  the  four  requisites  prescribed  by  the  statute  for 
the  formal  execution  of  wills :  *'  It  is  obvious  that  every  one 
of  these  four  requisites,  in  contemplation  of  the  statute,  is  to 
be  regarded  as  essential  as  another,  and  there  must  be  a  con- 
currence of  all  to  give  validity  to  the  act,  and  that  the  omis- 
sion of  either  is  fatal"  It  is  the  requirement  of  the  statute 
that  both  the  testator  and  the  witnesses  must  sign  at  the  end 
of  the  will.  Wherever  the  will  ends  there  the  signatures  must 
be  found,  and  one  place  cannot  be  the  end  for  the  purpose  of 
subscribing  by  the  testator  and  another  place  be  the  end  for 
the  purpose  of  signing  by  the  witnesses.  As  was  saia  by 
Judge  Folger  in  Sisters  of  Charity  v.  KeUy^  67  N.  T.  409,  a 
case  in  which  probate  of  a  will  was  denied  because  the  signa- 
ture of  the  testator  was  not  at  the  end  of  the  will :  "  Can  we 
say  that  the  end  of  a  will  has  been  found  until  the  last  word 
of  all  the  provisions  of  it  has  been  reached  f  To  say  that  where 
the  name  is  there  is  the  end  of  the  will  is  not  to  observe  the 
statute.  That  requires  that  where  tlie  end  of  the  will  is  there 
shall  be  the  name.  It  is  to  make  a  new  law  to  say  that  where 
we  find  the  name  there  is  the  end  of  the  will.  The  instrument 
offered  is  to  be  scanned,  to  learn  where  is  the  end  of  it  as  a 
completed  whole ;  and  at  the  end  thus  found  must  the  name 
of  the  testator  be  subscribed."  If  the  name  of  the  testator 
had  been  written  where  the  names  of  the  witnesses  are  found 
no  one  could  properly  claim  that  it  was  written  at  the  end  of 
the  will.  Here  the  signatures  of  the  witnesses  are  followed  by 
an  important  provision  of  the  will,  disposing  of  property  to 
his  brother.  They  are  not  written  at  the  end  of  the  will,  but 
manifestly  near  the  middle  thereof,  and  hence  plainly,  from  an 
inspection  of  the  will,  the  statute  was  not  complied  with. 

There  was  no  error  committed  by  the  surrogate  in  refusing 
to  hear  the  proofs  offered  on  the  part  of  the  proponent.    It 
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woald  have  been  wholly  nnayailing  to  show  that  this  will  was 
in  other  respecta  properly  executed ;  that  there  was  some  ex- 
cuse for  not  placing  the  names  of  the  witnesses  at  the  end  of 
the  will ;  that  there  was  the  absence  of  fraud,  and  that  the 
transaction  was  attended  with  entire  good  faith  and  fairness. 
The  proof  offered  would  not  tend  to  show  that  the  place  where 
the  signatures  were  signed  was  the  end  of  the  will.  Ko  proof 
conld  show  that.  That  was  a  fact  which  could  not  be  removed 
from  the  case  by  any  evidence,  and  the  requirement  that  the 
signatures  shonld  be  at  the  end  of  the  will  could  not  be  sup- 
plied by  any  evidence ;  and,  hence,  it  was  proper  for  the  sur- 
rogate, upon  the  production  of  this  instrument  before  him,  to 
refuse  to  receive  evidence  and  deny  probate,  just  as  he  would 
have  been  authorized  to  do  if  the  name  of  the  testator,  instead 
of  being  subscribed  at  the  end  of  the  will,  had  been  simply 
written  at  its  commencement. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the 
Supreme  Court  should  be  aflSrmed,  with  costs. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


Lbaoh  vs.  Bucknbb. 

[19  West  Yiiginu,  36.] 


EXAXINATION  OF  AOOOUKTS  OP  ANOILLART  ADIONISTBATOR  AFTBR 
TRAUDULENT  BBTTLEMBNT  IN  FOBUM  OF  APPOINTMENT. 

^e  ooorta  of  a  State  gnmting  ancillary  adminUtration  baye  jurisdictioii  of  an 
■ctioo  to  aorcharge  and  falnfy  the  aooonnis  of  the  administrator  which  were 
iettifd  upon  a  false  balsDce  deriyed  from  a  frandulent  ex  parte  setUemeiit  of 
•cconots  by  saeh  administrator  in  the  foram  of  his  original  appointment.  , 

Appeal  from  a  decree  of  the  Circuit  Court  of  the  county 
of  Wood. 

The  bill  was  filed  by  plaintiffs  as  heirs  at  law  of  Willis 
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Leach  against  Robert  Buckner,  to  surcharge  and  falsify  his 
accounts  as  administrator  of  the  deceased's  estate.  It  allied 
Buckner's  appointment  as  administrator  in  Ohio,  where  the  in- 
testate was  domiciled  at  the  time  of  his  death  and  his  appoint- 
ment as  ancillary  administrator  in  this  State.  It  charged  that 
Bnckner  had  made  a  settlement  of  his  accounts  in  Ohio,  in 
which  he  falsely  and  fraadnlently  omitted  an  item  of  $1,700, 
a  balance  of  pnrchase-money  on  a  sale  made  by  him,  and  falsely 
credited  himself  with  a  fictitioas  payment  of  $500,  thereby 
bringing  the  estate  in  debt  to  him  in  the  sum  of  $1,709  93, 
which  false  balance  he  had  used  in  settling  bis  accounts  in  this 
State  as  ancillary  administrator. 

Bnckner  interposed  a  demurrer,  which  was  overruled,  and, 
upon  a  reference  to  a  master,  he  was  found  indebted  to  the 
estate  in  the  sum  of  $814  79. 

A.  J.  BoremaUj  for  appellant. 
John  A,  Tlutchinaony  for  appellees. 

Johnson,  P.  The  depositions  clearly  show,  that  the  admin- 
istrator received  $1,500  purchase-money  from  Byrd,  with  which 
he  failed  to  charge  himself;  and  that  he  had  given  himself 
credit  for  $500,  as  paid  to  Mrs.  Mary  Leach,  to  which  he  was 
not  entitled.  The  main  question  that  demands  our  considera- 
tion in  this  cause  is  :  Did  the  Court  of  Chancery  in  this  State 
have  jurisdiction  to  surcharge  and  falsify  the  account  in  the 
manner  in  which  it  was  done  I  If  it  had,  we  see  no  error  in 
the  decree,  so  far  as  it  ascertained  that  the  defendant  Buckner 
was  indebted  to  the  estate  of  his  intestate  in  the  amount  ascer- 
tained in  the  decree.  To  show  that  the  court  had  no  authority 
or  jurisdiction  to  review  the  settlement  made  in  Ohio,  counsel 
for  appellant  cites  Voorhces  v.  Bank  of  United  States^  10  Pet. 
449 ;  Fisher  v.  liasseltj  9  Leigh,  110,  Judge  Tucker's  Opinion, 
131 ;  Vox  V.  Thomai  AdrrCx,  9  Gratt.  323,  Judge  Allen's  Opin- 
ion, 325,  320 ;  OibBon  v.  Beckham,  16  Gratt.  321 ;  Lancaster 
V.  WiUon,  27  Gratt.  621 ;  Hall  v.  HaU,  12  W.  Va.  1. 

Voorhcea  v.  Bank  of  United  States^  was  an  action  of  eject- 
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meot,  which  was  tried  in  the  circuit  court  of  the  XTnited  States 
for  the  district  of  Ohio ;  and  npon  the  trial  the  validity  of  an 
attachment  issned  by  the  State  court,  and  under  which  the  land 
was  sold,  was  questioned.  The  Supreme  Court  says :  '^  This 
was  the  judgment  of  a  court  of  competent  jurisdiction  on  all 
the  acts  preceding  the  sale,  a£Srming  their  validity  in  the  same 
manner  as  the  judgment  had  affirmed  the  existence  of  a  debt 
Tliere  is  no  principle  of  law  better  settled,  than  that  every  act 
of  a  court  of  competent  jurisdiction  shall  be  presumed  to  have 
been  right,  until  the  contrary  appears." 

In  Fisher  .v.  Bassett^  it  was  held,  that  where  a  county-^  or 
corporation  court  grants  administration  of  the  estate  of  a  for- 
eigner, who  died  abroad,  and  who  had  no  residence  in  the 
connty  or  corporation  at  the  time  of  his  death,  and  had  no 
estate  of  any  kind  there,  so  that  in  truth  the  state  of  facts  is 
not  such  as  to  give  the  court  jurisdiction  to  grant  administra- 
tion in  the  particular  case  according  to  the  provisions  of  the 
statute,  such  a  grant  of  administration  is  not  void  but  only  a 
▼oidable  act,  and  therefore  rightful  acta  of  and  fair  dealings 
with  the  administrator,  consummated  before  his  administration 
is  revoked  or  superseded,  cannot  be  impeached. 

In  Cox  V.  Thoma^  AdrrCx^  9  Gratt.  323,  it  was  held,  that  a 
judgment  of  a  circuit  court,  upon  a  notice  and  motion  in  favor 
of  a  creditor,  against  a  high  sheriff  or  his  administratrix,  for 
the  default  of  his  deputy  in  not  paying  over  money  collected 
on  an  execntion,  which  issued  from  a  county  court,  is  conclu- 
sive of  the  jurisdiction  of  the  court,  unless  reversed  on  appeal ; 
and  its  validity  cannot  be  called  into  question  by  the  deputy  or 
his  sureties,  on  a  motion  by  the  high  sheriff  or  his  administra- 
trix against  them,  founded  on  said  judgment. 

In  Gibson  v.  Beckham^  16  Oratt.  321,  it  was  held,  that 
where  a  court  has  cognizance  of  the  subject-matter,  its  judg- 
ment, though  it  may  be  erroneous,  is  not  void.  It  is  binding 
until  it  is  set  aside  or  reversed,  and  cannot  be  questioned 
incidentally,  acts  done  and  bonds  taken  under  it  binding  the 
obligors. 

In  Lancaster  v.  Wilson^  it  was  held,  that  a  judgment  of  a 
court  of  record  could  not  be  impeached  in  another  action,  ex- 
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cept  for  want  of  jarisdiction  in  the  conrt,  or  fraud  in  the  par^ 
ties  or  actors  in  it. 

In  HaJX  Y,  Sally  it  was  held,  that  where  a  judgment  or  de- 
cree of  a  court  of  general  civil  jurisdiction  is  offered  in  evidence 
collaterally  in  another  suit,  its  validity  cannot  be  qaestioned 
for  errors  which  do  not  affect  the  jurisdiction  of  the  court. 
The  counsel  also  relies  on  the  following  authorities :  Vaughn 
V.  Northopy  15  Pet.  1 ;  McLean  v.  Meeky  18  How.  16 ;  Wilkins 
V.  Flletty  9  Wall.  740 ;  Andrews  v.  Avorj/j  14  Gratt  (Judge 
Moncure's  opinion),  239-349 ;  Whart*  Con.  L.  666  et  seq.;  3 
Kent's  Comm.  431-429 ;  Story's  Eq.  PL  179. 

In  Vaugkn  v.  JVorthcpy  it  was  held,  that  every  grant  of  ad- 
ministration is  strictly  confined  in  its  authority  and  operation 
to  the  limits  of  the  territory  of  the  government  which  grants 
it,  and  does  not  dejure  extend  to  other  countries.  It  cannot 
confer,  as  a  matter  of  right,  any  authority  to  collect  assets  of 
the  deceased  in  any  other  State ;  and  whatever  operation  is 
allowed  to  it,  beyond  the  original  territory  of  the  grant,  is  a 
mere  matter  of  courtesy,  which  every  nation  is  at  liberty  to 
yield  or  to  withhold  according  to  its  own  policy  and  pleasure 
with  reference  to  its  own  institutions  and  the  interests  of  its 
own  citizens. 

In  McLewn  v.  Meek^  18  How.  16,  it  was  held,  that  the  rec- 
ord of  a  debt  against  an  administrator  in  our  State,  is  not  suffi- 
cient evidence  of  the  debt  against  the  same  administrator,  of 
the  same  estate,  in  another  State. 

In  Wilkins  v.  ElUit,  9  Wall.  740,  it  was  held,  that  a  volun- 
tary payment  of  a  debt  to  a  foreign  administrator  was  good  as 
against  the  claim  of  an  administrator  duly  appointed  at  the 
domicil  of  the  debtor,  in  which  last  place  the  debt  was  paid ; 
there  having  been  no  creditors  of  the  intestate  in  tliis  last  place, 
nor  any  persons  there  entitled  as  distributees. 

In  Andrews  v.  Avory^  14  Gratt.  231),  it  was  held,  that 
where  an  administrator  appointed  in  Virginia,  whose  intestate 
lived  and  died  in  North  Carolina,  and  left  no  estate  in  Vir- 
ginia, went  to  North  Carolina  and,  without  qualifying,  there 
took  possession  of  the  assets  and  brought  them  back  to  Yir- 
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giDia,  his  fiureti^  in  Yirginia  were  liable  for  his  faithfnl  ad- 
ministration of  these  assets. 

It  is  not  necessary  to  refer  to  the  other  authorities  cited. 

While  not  disputing  the  correctness  of  the  principles  laid 
down  in  the  foregoing  decisions,  the  counsel  for  appellees  in- 
sists that  they  do  not  cover  the  case  made  by  the  bill,  and 
hare  no  application  to  a  case  like  the  one  at  bar,  and  he 
cites  a  number  of  pertinent  cases,  which  we  will  proceed  to 
review. 

If  there  is  no  relief  in  a  case  like  the  one  before  us,  without 
going  to  the  State  of  Ohio,  to  purge  a  settlement  of  a  confessed, 
as  he  thinks,  fraud  upon  the  distributees  of  his  intestate's  es- 
tate, it  would  be  inconvenient,  to  say  the  least.  The  principle 
is  well  settled,  that  the  ex  parte  settlement  of  a  fiduciary  is 
only  prima  facie  correct,  and  parties  interested  may  file  a  bill 
to  surcharge  and  falsify  the  account  so  settled.  {Anderson  y. 
Fox,  2  H.  &  M.  261 ;  Preston  v.  Oreeeom,  4  Munf.  110 ;  Neuh 
ton  y.  Pooley  12  Leigh,  112 ;  Peale  v.  ffiokle,  9  Gratt.  437; 
Corbin  v.  JUilla,  19  Gratt.  438 ;  Shiigart  r.  Thompson,  10 
Leigh,  434;  MoGuire  v.  Wright,  18  W.  Va.  507.)  Upon  this 
question  there  is  no  donbt,  and  it  will  be  borne  in  mind  that 
the  partial  and  final  settlements  made  by  the  defendant  Buck- 
ner  before  the  Probate  Court  of  Vinton  county,  Ohio,  like  set- 
tlements made  under  our  statute  before  a  commissioner,  are  em 
parte  settlements,  and  nothing  more. 

In  Dichereon  v.  Hoometf  Adrrir,  8  Gratt.  410,  Moncure,  J., 
in  delivering  the  opinion  of  the  conrt,  said :  ^'  The  question  is, 
whether  the  land  descended  to  them  in  Kentucky  is  assets,  and 
whether  they  ought  to  be  bound  for  the  valne  of  said  land  de- 
scended to  them,  at  least  to  the  extent  to  which  it  actually 
came  to  their  hands.  I  think  this  question  should  be  answered 
in  the  affirmative.  It  is  undoubtedly  true,  that  real  estate  or 
immovable  property  is  exclusively  subject  to  the  laws  of  the 
government  within  whose  territory  it  is  situate,  and  that  no 
writ  of  sequestration  or  execution,  or  any  order,  judgment  or 
decree  of  a  foreign  court,  can  be  enforced  against  it.  But  I 
think  it  no  less  trne,  that  equity,  as  it  acts  primarily  in  per- 
eonam,  and  not  merely  in  rem,  may,  where  a  person  against 
Vol.  m.— 5 
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whom  relief  is  sought  is  within  the  jarisdiction,  make  a  de- 
cree upon  the  ground  of  a  contract  or  any  equity  subsisting 
between  the  parties  respecting  property  situated  out  of  the 
jurisdiction." 

In  Poxoell  V.  Strattarij  11  Gratt.,  it  was  held,  under  the  cir- 
cumstances, that  a  person  who  had  qualified  as  administrator 
of  an  estate  in  Mississippi,  should  be  lield  in  Yii^inia  to  ac- 
count for  bis  administration. 

Marshall,  C.  J.,  in  Massie  v.  Watta^  6  Cranch,  158,  said: 
^^  This  suit  having  been  originally  instituted  in  the  court  of 
Kentucky,  for  the  purpose  of  obtaining  a  conveyance  for  lands 
lying  in  the  State  of  Ohio,  an  objection  is  made  by  the  plaint- 
iff in  error,  who  was  the  defendant  below,  to  the  jurisdiction 
of  the  court,  by  which  the  decree  was  rendered.  Taking  into 
view  the  character  of  the  suit  in  chancery  brought  to  establish 
a  prior  title  originating  under  the  land  law  of  Virginia  against 
a  person  claiming  under  a  senior  patent,  considering  it  as  a  sub- 
stitute for  a  ca/veat  introduced  by  the  peculiar  circumstances 
attending  these  titles,  this  court  is  of  opinion,  that  there  is 
much  reason  for  considering  it  as  a  local  action,  and  for  con- 
fining it  to  the  court  sitting  within  the  State  in  which  the 
lands  lie.  Was  this  cause,  therefore,  to  be  considered  as  in- 
volving a  naked  question  of  title !  Were  it,  for  example,  a 
contract  between  Watts  and  Powell,  the  jurisdiction  of  the 
circuit  court  of  Kentucky  would  not  be  sustained.  But  where 
the  question  changes  its  character,  where  the  defendant  in  the 
original  action  is  liable  to  the  plaintiff,  either  in  consequence 
of  contract,  or  as  trustee,  or  as  the  holder  of  a  legal  title  ac- 
quired by  any  species  of  mcda  Jides  practiced  on  the  plaintiff^, 
the  principles  of  equity  give  a  court  jurisdiction,  wherever  the 
person  may  be  found,  and  the  drcumstanees,  that  a  question  of 
title  may  be  involved  in  the  inquiry,  and  may  even  constitute 
the  essential  point,  on  which  the  case  depends,  does  not  seem 
suflicient  to  arrest  that  jurisdiction." 

In  TunstaU  v.  PoUnrcTs  AdrrCr^  11  Leigh,  1,  it  was  held, 
that  an  executor  having  taking  probate  of  a  testator's  wiU  and 
letters  testamentary  in  England,  and  collected  the  assets  of  tes- 
tator's estate  there  and  brought  them  with  him  into  Virginia, 
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but  having  never  qualified  as  executor  in  Yirginia,  is  liable  to 
be  sued  by  the  legatees  in  the  Court  of  Chancery  in  Yirginia 
for  an  account  of  his  administration  and  for  the  legacies  that 
remain  unpaid.  After  an  elaborate  review  of  the  anthorities, 
Tucker,  President,  says :  "  Upon  a  full  review  of  the  whole 
subject  I  am  of  opinion,  that  justice,  convenience  and  necessity 
require  a  recognition  of  the  right  to  sue  an  executor  who  has 
qnalified  abroad,  if  he  comes  within  the  jurisdiction  bringing 
the  assets  with  him ;  and  no  authority  sustaims  the  contrary 
proposition." 

In  McNamara  v.  Dwyer^  7  Payne,  239,  it  was  held,  that 
the  Court  of  Chancery  has  jurisdiction  to  compel  a  foreign  ex- 
ecutor or  administrator  to  account  for  the  trust  funds,  which 
he  received  abroad  and  brought  with  him  into  this  State ;  and 
that,  too,  without  taking  out  letters  of  administration  on  the 
SBtate  of  the  decedent  here.  See  also  CampbeUj  AdmW  v.  Toi^ 
iet/j  Ei^r,  7  Cow.  64 ;  Brown  v.  Brawny  4  Ed.  Ch.  343 ;  Gu- 
lick,  Adm'r  v.  Ghdick,  33  Barb.  92. 

The  element  of  fraud  comes  into  the  case  at  bar  and  relieves 
it  of  much  of  the  difficulty  that  might  otherwise  surround  it. 
A  judgment  or  decree,  either  foreign  or  domestic,  fraudulently 
obtained,  may  be  set  aside,  and  much  more  easily  a  fraudulent 
fx  parts  settlement  of  a  fiduciary.    (2  J.  J.  Marsh.  405 ;  Lazier 
V.  WestooU^  26  N.  Y.  146  ;  Lancaster  v.  Wilson,  27  Gratt.  624 ; 
BauUon  v.  ScoU'a  Adnir,  2  Green  [N.  J.],  231.)     In  such  a 
case  it  is  not  necessary  for  such  purpose  to  go  to  the  State, 
where  the  party  fraudulently  obtained  the  decree,  but  such  suit 
may  be  properly  brought  where  the  party  resides.     It  is  ex- 
pressly charged  in  the  bill,  that  the  defendant,  Robert  Buck- 
ner,  falsely  and  fraudulently  represented  to  the  Probate  Court 
of  Vinton  county,  Ohio,  that  he  had  accounted  for  the  balance 
of  the  purchase-money  due  from  R.  A.  Bjrd,  in  a  settlement 
which  he  had  made  in  West  Yirginia,  and  that  he  imposed 
upon  said  court  a  false  receipt  for  the  $500,  for  which  he  there 
received  credit  for  that  sum  as  having  been  paid  to  the  widow, 
Mary  Leach.     These  charges  in  the  bill  he  does  not  controvert, 
and  for  the  purposes  of  this  suit  they  must  be  taken  as  true, 
although  he  was  specially  called  upon  in  the  bill  for  a  discov- 
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ery,  and  after  ample  opportnnitj  had,  he  fails  to  answer  the 
bill,  and  put  the  plaintiffs  on  proof  of  the  charges  of  frand 
explicitly  made  against  him.  It  thus  appears,  that  he  went  to 
Ohio  and  fraudulently  imposed  a  false  settlement  upon  the 
Probate  Court  of  Yinton  county,  Ohio,  and  by  said  false  aod 
fraudulent  settlement  brought  the  estate  there  in  debt  to  him 
over  $1,700,  and  then  with  his  ill-gotten  gains  came  back  to 
West  Virginia,  where  not  only  himself  but  a  number  of  the 
plaintiffs  live,  and  where  he  had  been  appointed  and  qualified 
as  administrator  of  the  estate  of  his  intestate,  and  went  before 
a  commissioner  and  charged  this  false  balance,  so  falsely  and 
fraudulently  obtained  in  Ohio  against  the  estate,  and  then  cool- 
ly folds  his  arms,  refuses  to  answer  the  charges  made  against 
him,  and  says :  '^  You  can't  inquire  here  into  my  settlement 
made  in  Ohio." 

Fraud  vitiates  everything  it  touches ;  and  a  party  guilty 
of  fraud  cannot  claim  protection  here  because  his  fraud  was 
committed  in  another  State.  The  court  had  jurisdiction  and 
had  a  right  to  surcharge  and  falsify  the  account  settled  before 
commissioner  Shaw,  and  in  doing  so  show  that  the  balance  of 
over  $1,700  falsely  and  fraudulently  obtained  before  the  Pro- 
bate Court  of  Ohio  was  false,  and  to  show  what  he  should  have 
charged  himself  with  there,  and  what  he. should  have  credited 
himself  with  there  as  charged  in  the  bill,  in  order  to  see  what 
should  have  been  the  balance  there,  and  what  should  be  the 
state  of  the  account  here.  This  was  done  and  properly  done  in 
this  suit,  and  the  amount  of  the  administrator's  indebtedness 
to  the  estate,  when  the  account  was  corrected  according  to  the 
bill  -and  proofs,  was  ascertained.  The  defendant  Buckner 
being  an  ancillary  as  well  as  domiciliary  administrator,  there 
can  be  no  doubt  about  the  correctness  of  the  position  we  have 
assumed. 

Was  it  error  to  decree  that  the  whole  of  the  indebtedness 
of  the  defendant  should  be  paid  to  the  plaintiff !  It  is  insisted 
by  counsel  for  appellees,  that  if  it  was  an  error  it  will  not  jus- 
tify a  reversal  of  the  decree,  but  the  decree  in  that  case  should 
be  corrected  and  affirmed  ;  and  he  cites  the  following  authori- 
ties :   Eenly  v.  Menefee,  10  W.  Va.  782 ;  Bicharda  v.  Fuher^ 
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8  W.  Va.  56  ;  Handley  v.  SnodgraaSj  9  Leigh,  484 ;  MoU  v. 
Carter,  26  Gratt.  127  ;  Graham  v.  Fieroe,  19  Gratt.  29.  Bat 
none  of  these  anthoritieB  apply  to  a  case  like  this.  It  does  not 
appear  in  the  record,  whether  the  heirs  oaght  each  to  receive 
an  equal  share  of  this  amount  or  not,  nor  what  amount  Buck- 
ner  or  his  wife  ought  to  receive  therefrom.  By  an  exhibit 
filed  with  the  bill,  it  appears  that  a  number  of  the  plaintiffs 
owe  debts,  evidenced  by  notes,  to  the  estate,  which  may  have 
been  and  probably  were  settled  in  another  manner,  but  it  is 
impossible  to  tell  from  the  record  as  it  now  is,  what  is  the  fact 
as  to  said  settlement.  We  cannot  correct  the  decree  and  affirm 
it  under  the  circumstances  of  this  case. 

So  far  as  said  decree  ordered  the  whole  of  said  sum  of 
money  to  be  paid  to  the  plaintiff*,  it  is  erroneous  and  must  be 
reversed  with  costs  to  die  appellant,  to  be  paid  by  the  appel- 
lees other  than  Louisa  Buckner  and  the  unknown  heirs  of  John 
Leach ;  and  in  all  other  respects  said  decree  is  affirmed  and  this 
cause  is  remanded  to  the  circuit  court  of  Wood  county,  with 
instructions  to  cause  proper  distribution  to  be  made  of  said  sum 
of  money  to  those  entitled  thereto,  and  in  the  proportion  to 
which  they  may  be  thereto  entitled. 

Judges  Hatmokd  and  Gbebn  concurred. 

Decree  reversed  in  part.    Cause  remanded. 


FiiOOD  vs.  Praqoff. 

[79  Kentaeky,  607.] 


KhOWLEDQS    by    SUBSOBTBINa  WriNBSSBS  THAT  PAPEB  AXTfiSTED 
IS  A  WILL. SiaNINO  AT  '*  END  OB  CLOSE  "   OF  WILL. 

It  Ui  Dot  necessary  that  subscribing  witnesses  shoald  know  the  paper  signed  by 

them  to  be  a  wiU. 
A  ftetote  requiring  that  the  testator^s  signature  to  bis  will  be  placed  at  the  "  end 

Of  dose  thereof/  is  compUed  with,  although  it  precedes  the  date. 
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E.  E.  McKay ^  Lane  ds  Uarrisan  and  W.  Lindsay j  for  ap- 
pellants. 

Ooodloej  Roberta  <6  Humphrey  and  Barrel  dk  Btmon^  for 
appelle 


HiNES,  J.  Eichard  J.  Usher,  in  1873,  executed  a  will,  di- 
viding his  property  between  the  parties  to  this  action,  none  of 
whom  are  related  to  him,  and  in  1S77,  he  executed  a  codicil  re- 
voking all  devises  to  appellants,  and  died  within  about  two 
years  thereafter.  The  will  was  admitted  to  probate  without 
objection,  but  the  probate  of  the  codicil  was  opposed  by  ap- 
pellants on  the  ground  of  incapacity  and  undue  influence,  and 
from  a  verdict  and  judgment  against  them  they  appeal. 

The  codicil  reads  as  follows : 

"  I,  Richard  J.  Usher,  of  Louisville,  Ky.,  do  make  this  my 
codicil,  confirming  my  last  will,  and  do  hereby  revoke  all 
clauses  in  said  will  or  previous  codicil  bequeathing  or  leaving 
anything  to  Michael  Flood,  or  any  of  his  children  or  connec- 
tion. RiCHABD  J.  Usher. 

"  Geokoe  Howard, 

"  Henry  Deppbn,  Jr., 

"  Louisville,  Ky.,  April  3d,  1877." 

The  testimony  of  the  subscribing  witnesses,  Howard  and 
Deppen,  is  to  the  efiect  that  they  were  called  upon,  in  the  of- 
fice of  Pragofl^,  one  of  the  devisees,  to  witness  the  signature  of 
Richard  J.  Usher  to  the  paper  offered  as  a  codicil,  and  that  each 
of  them,  at  the  request  of  Usher,  signed  the  paper  in  his  pres- 
ence, and  in  the  presence  of  Pragoff,  Usher  having  signed  his 
name  in  their  presence  previous  thereto,  and  that  neither  of 
the  deponents  saw  any  writing  above  the  signature  of  Usher, 
and  that  they  did  not  know  what  preceded  the  signature, 
whether  it  was  a  will  or  not,  because  they  say  that  whatever 
writing,  if  any,  there  may  have  been,  was  concealed  by  the 
paper  being  folded  down  over  it,  or  by  reason  of  its  being  con- 
cealed by  a  blotter.  The  subscribing  witnesses  further  state 
that  Usher  was  of  sound  mind  at  the  time  they  subscribed  the 
will.     The  testimony  of  Pragofl^  is  that  he  wrote  the  codicil  at 
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the  request  of  Usher,  and  that  the  paper  presented  is  the  one 
signed  in  his  presence  bj  Usher  and  the  attesting  witnesses, 
and  was  by  the  witness,  after  execution,  handed  to  the  testa- 
tor. 

Upon  the  record  the  following  inquiries  arise,  the  consider- 
ation of  which  will  snfficientlj  indicate  the  objections  of  conn- 
sel  for  appellants  to  the  ruling  of  the  court  below : 

First,  is  it  necessary  for  a  testator  to  acquaint  the  wit- 
nesses to  his  will  or  codicil  with  the  fact  that  it  is  a  will  or 
codicil ! 

Second.  What  is  a  sufficient  signing  of  a  will  f 
Third.  Who  are  competent  to  testify  on  an  application  to 
probate  a  will  f 

Fourth.  Are  the  instructions  given  a  correct  exposition  of 
the  law  t 

In  reference  to  the  first  and  second  inquiries,  it  is  proper 
to  consider  the  following  provisions  of  the  General  Statutes  : 
"No  will  shall  be  valid  unless  it  is  in  writing,  with  the 
name  of  the  testator  subscribed  thereto  hy  himself  y  or  hy  some 
other  person  in  his  presence,  and  by  his  direction  ;  and  more- 
over, if  not  wholly  written  by  the  testator,  the  subscription 
shall  be  made  or  the  will  acknowledged  by  him  in  the  pres- 
ence of  at  least  two  credible  witnesses,  who  shall  subscribe  the 
will  with  their  names  in  the  presence  of  the  testator."  (Sec.  5, 
chap.  113.) 

"  When  the  law  requires  any  writing  to  be  signed  by  a 
party  thereto,  it  shall  not  be  deemed  to  be  signed  unless  the 
signature  be  subscribed  at  the  end  or  close  of  such  writing." 
(Sec.  26,  chap.  21.) 

As  to  the  attestation,  the  statute  appears  to  have  been  lit- 
erally complied  with,  but  it  is  contended  for  appellants  that  a 
literal  compliance  is  not  enough ;  that  there  arises,  by  neces- 
sary implication  from  the  language  used,  a  further  requisite  to 
a  valid  execution,  and  that  is  that  the  subscribing  witnesses 
must  know  that  they  are  subscribing  the  will  of  the  person 
whose  signature  they  attest,  or  they  must  be  informed  by  him 
that  it  is  his  will  which  they  subscribe.  This,  we  think,  is  not 
required.     The  legislature  has  prescribed  such  formalities  as  it 
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deemed  proper,  and  we  ought  not  to  add  to  these  formalities 
by  construction,  especially  when  the  efficacy  of  the  constructive 
reqairement  depends  solely  upon  the  memory  of  the  sabscrib- 
ing  wiiness.  After  any  considerable  lapse  of  time,  the  witness 
who  could  remember  the  circumstances  connected  with  his  sub- 
scription to  the  paper,  so  as  to  be  able  to  state  that  the  person, 
whose  signature  he  was  called  to  attest,  declared  that  the  paper 
signed  wIeis  a  will,  might  justly  be  sabjected  to  the  suspicion  of 
fabrication,  one  of  the  principal  things  against  which  the  for- 
malities speciiically  prescribed  were  designed  to  gnard.  It  would 
be  as  reasonable  to  suppose  that  the  legislature  intended  to  re- 
quire that  the  subscribing  witness  should  know  that  the  paper 
was  a  will  by  reading  it  or  by  having  it  read  to  him,  some- 
thing that  this  court  has  repeatedly  held  not  essential.  {Big^ 
dan's  Will,  6  J.  J.  M.  445.) 

These  rulingis  show  the  understanding  of  the  court  to  be 
that  the  attestation  is  of  the  genuineness  of  the  signature  of 
the  testator,  and  not  of  the  contents  of  the  paper.  If,  then, 
the  witness  is  not  required  to  know  the  contents  of  the  paper, 
which  could  only  be  known  to  him  by  such  inspection,  what 
beneficial  end  is  attained  by  requiring  him  to  state  that  the 
testator  declared  the  writing  to  be  his  will,  or  that  the  signa- 
ture attested  is  to  his  will }  But  it  is  insisted  that  the  paper 
may  have  been  blank,  and  the  writing  above  the  signature 
thereafter  made,  in  which  case  there  would  not  be  a  compli- 
ance with  the  requirements  of  the  statute.  Such  might  be  the 
case  as  well  when  the  declaration  is  made  that  the  paper  con- 
tains a  will  as  when  there  was  no  such  declaration ;  for  it  is 
not  to  be  supposed  that  the  paper  was  blank,  for  in  that  case 
the  signing  would  be  meaningless,  unless  the  person  whose 
signature  is  attested  contemplates  a  fraud,  which  could  as  well 
be  accomplished  by  a  declaration  that  there  was  writing  on  the 
paper  above  the  signature,  and  that  the  writing  was  a  wilL 
The  person  making  the  paper,  being  of  sound  mind,  it  is  not 
to  be  presumed  that  he  is  doing  a  vain  or  foolish  thing  in  re- 
quiring the  attestation,  or  that  he  contemplates  a  fraud,  so  that 
when  the  paper  is  presented  for  probate,  and  it  appears  upon 
its  face  to  be  a  will  or  codicil  in  regular  form,  without  any 
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markB  of  alteration  or  other  easpicioas  indicatioDS,  the  pre- 
sumption is  that  the  writing  was  on  the  paper  when  signed, 
and  that  the  testator  knew  its  contents.  In  such  case  the  bar- 
den  is  on  the  contestants  to  show  fraud,  incapacity,  or  undue 
influence.  In,  fact,  it  is  not  ordinarily  necessary  that  the  pro- 
pounders  should  show,  as  they  did  by  the  attesting  witnesses, 
that  the  testator  was  of  sound  mind,  provided  the  statutory 
requirements  were  complied  with,  and  there  is  nothing  in  the 
paper  when  presented  which  is  irrational  or  inconsistent. 
Then  the  burden  shifts  to  the  contestants.  {MiUan  v.  Hunter^ 
13  Bush,  163.) 

It  is  insisted,  however,  that  the  presumption  of  capacity 
and  volition  in  the  execution  of  the  paper  is  destroyed  by 
the  fact  that  it  appears  to  have  been  written  by  one  who 
derivea  a  benefit  from  its  provisions.  Conceding  this  to  be  the 
correct  rule,  its  only  effect  was  to  require  the  propounders  to 
volition  and  capacity,  which  was  sufficiently  done.  (Bigelow 
on  Fraud,  p.  127.) 

As  to  whether  the  subscribing  witness  must  know  that  the 
paper  signed  by  him  is  a  will,  or  whether  it  must  be  so  de- 
clared to  be  by  the  testator,  has  never  arisen  in  this  State ;  but 
in  other  States  and  under  similar  statutes  it  has  been  held  that 
neither  is  necessary,  and  that  it  is  not  required  that  the  wit- 
nesses should  see  any  writing  on  the  paper. 

In  the  case  of  OA<nme  v.  Cooky  11  Cushing,  632,  when  the 
testator  did  not  declare  the  paper  to  be  a  will,  and  neither  of 
the  attesting  witnesses  knew  or  suspected  the  nature  of  the 
instrument,  the  attestation  was  held  sufficient.  (Ela^  etc.  v. 
Edwardsy  16  Oray,  92.)  It  is  true  that  in  these  cases  the  wills 
admitted  to  probate  were  holographic ;  but  this  fact  was  re- 
ferred to  in  the  opinions  for  the  purpose  only  of  showing  that 
the  testator  knew  that  he  was  making  a  will,  a  fact  that  is  sat- 
isfactorily showp  in  this  case  by  other  evidence. 

In  the  case  of  Brown  v.  McAUisiery  34  Indiana,  375,  the 
will  was  written  by  another  than  the  testatrix,  and  while  the 
paper  was  so  folded  as  to  conceal  the  writing,  the  witnesses,  at 
the  request  of  the  testatrix,  subscribed  their  names  without 
knowing  the  character  of  the  writing,  and  there  was  no  de- 


74  AMERICAN  PROBATE  REPORTa 

claration  bj  the  testatrix  or  any  one  else  as  to  whether  there 
was  any  writing  on  the  paper  other  than  the  signature  of  the 
testatrix,  and  no  statement  as  to  the  object  in  requesting  the 
witnesses  to  attest  the  signature.  It  was  held  that  the  statu- 
tory requirements  had  been  complied  with. 

Such  also  are  the  rulings  of  the  English  courts  upon  a 
statute  essentially  the  same  as  the  statute  of  this  State,  it 
having  been  held  in  one  case  at  least  that  the  attestation  was 
good  where  the  witness  had  been  deceived,  and  led  by  the 
testator  to  believe  that  the  writing  subscribed  was  a  deed,  and 
in  another  where  the  writing  was  concealed.  (Bacon's  Abridg- 
ment, vol.  10,  pages  494  and  502,  title  Wills  and  Testaments ; 
7  Bingham,  457,  Wright  v.  Wright) 

In  our  opinion  it  is  not  necessary,  under  the  facts  of  this 
case,  that  the  subscribing  witnesses  should  have  been  told  that 
the  paper  signed  was  a  will,  or  that  they  should  know  the 
character  of  the  paper,  or  in  fact  that  there  was  any  writing, 
other  than  the  signatures,  on  the  paper  at  the  time  they  sub- 
scribed it. 

As  to  the  second  question  suggested,  it  is  insisted  by  appel- 
lants' counsel  that  as  the  words  and  figures  ^^  Louisville,  Ky., 
April  3d,  1877,"  follow  the  signatures  of  the  testator  and  of 
the  witnesses,  the  paper  was  not  signed  at  the  '^  end  or  close 
thereof,"  as  required  by  the  statute. 

This  position  is  untenable.  Neither  the  date  nor  the  name 
of  the  place  of  making  the  will  is,  in  this  case,  a  part  of  the 
will.  The  date  to  a  will  or  codicil  is  immaterial  in  all  cases. 
It  may  be  established  by  oral  evidence  in  contradiction  to  the 
written  date  embodied  in  the  writing.  While  it  is  conceded 
by  counsel  that  ordinarily  the  date  is  immaterial,  it  is  insisted 
that  the  circumstance  that  the  testator  had  made  several  wills 
daring  his  lifetime  constituted  this  an  exception  to  the  rule, 
as  it  is  important  that  the  codicil  appear  to  have  been  written 
subsequent  to  the  will  probated  in  order  to  affect  it.  This 
does  not  appear  to  us  to  be  an  exception  to  the  rule  that  the 
date  is  not  an  essential  part  of  the  will ;  but  the  fact  that 
several  wills  were  made  rendered  it  proper  that  it  should  be 
established  in  some  way  that  the  codicil  was  executed  subse- 
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qnent  to  the  will  admitted  to  probate,  which  was  done  by  one 
of  the  witnesses,  who  states  that  he  subscribed  the  codicil  some 
time  in  the  year  1877,  while  the  will  admitted  to  probate  was 
executed  in  1 873.  The  circumstances  of  each  case  must  deter- 
mine the  importance  of  the  date  of  execution  of  a  will  or 
codicil,  and  when  it  becomes  the  duty  of  the  propounders  to 
fix  the  date  of  execution,  it  may  be  done  in  the  same  way  that 
the  time  of  any  other  transaction  is  established — ^by  the  writing 
itself,  or  by  extraneous  proof. 

On  the  third  point  suggested,  it  is  insisted  that  the  conrt 
erred  in  permitting  Pragoff,  one  of  the  devisees,  to  state  that 
after  the  execution  of  the  codicil  he  handed  it  to  the  testator, 
and  that  as  some  of  the  contestants  were  infants  xmder  four- 
teen years  of  age,  and  the  statement  of  the  witnesses  was  ^^  con- 
cerning an  act  done  by,  and  a  transaction  with,  the  decedent," 
it  was  in  violation  of  the  provisions  of  section  606  of  the  Civil 
Code, 

Section  606  of  the  Code  provides  that  every  person,  sub- 
ject to  the  modifications  contained  in  section  606,  shall  be 
competent  to  testify  for  himself  or  another.  Subsection  2  of 
section  606  reads: 

"  No  person  shall  testify  for  himself  concerning  any  verbal 
statement  of,  or  any  transaction  with,  or  any  act  done  or 
omitted  to  be  done  by,  an  infant  under  foarteen  years  of  age, 
or  one  who  is  of  unsound  mind  or  dead  when  the  testimony  is 
offered  to  be  given,  except  for  the  purpose  and  to  the  extent 
of  affecting  one  who  is  living,  and  who,  when  over  fourteen 
years  of  age  and  of  sound  mind,  heard  such  statement,  or  was 
present  when  such  transaction  took  place,  or  when  such  act 
was  done  or  omitted." 

We  think  the  evidence  offered  was  competent,  the  object 
of  the  statute  evidently  being  to  remove  the  common  law 
ground  of  incompetency  on  account  of  interest,  and  the  excep- 
tions contained  in  the  statute  being  introduced  to  secure 
equality,  as  said  by  this  court  in  Hardin^a  AdnCr  v.  Taylor^ 
*l^  Ky.  596.  Any  other  construction  would  operate  in  a  con- 
test on  the  probate  of  a  will  to  exclude  the  evidence  of  one 
interested  as  to  any  statement  made  by  the  testator  in  the 
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abBence  of  one  having  or  claiming  a  conflicting  interest,  or 
when  the  person  haying  or  claiming  snch  interest  is  nnder 
fourteen  years  of  age.  Sach  a  result  was  clearlj  not  con- 
templated, and  the  manifest  object  being  to  remove  all  objec- 
tion to  competency  on  the  ground  of  interest  and  to  secnre 
eqnality,  any  exception  insisted  upon  under  the  statute  ought 
to  be  made  to  clearly  appear,  and  ought  not  to  be  established 
by  a  doubtfnl  or  strained  construction.  Similar  statutes  in 
other  States  have  been  so  construed,  and,  as  said  in  Wharton 
on  Evidence,  section  464,  they  are  remedial,  and  their  opera- 
tion will  not  be  limited  by  a  technical  closeness  of  construc- 
tion. The  exception  is  properly  applied  when  the  person 
offering  to  testify  is  seeking  to  establish  against  the  decedent 
a  liability  to  himself,  and  through  the  claim  thus  established 
to  reach  the  estate.  In  such  cases  there  is  no  equality.  There 
is  no  mutuality,  and  there  ought  not,  therefore,  to  be  any 
admissibility ;  one  litigant  being  silenced  by  death,  the  other 
ought  to  be  silenced  by  law.  (Wharton  on  Evidence,  sec.  466.) 
But  in  cases  like  the  one  under  consideration  there  is  no  such 
inequality.  The  several  claimants  of  the  estate  are  on  an 
equal  footing,  and  there  is  perfect  mutuality  and  equality  so 
far  as  opportunity  and  the  right  to  testify  is  concerned ;  and 
that  such  opportunity  and  right  is  sought  by  the  statute  is 
manifest  from  other  provisions.  For  instance,  by  subdivision 
0  of  subsection  2,  it  is  provided  that  the  witness  may  testify 
for  himself  when  the  decedent,  his  representative,  or  some 
one  interested  in  the  estate,  shall  have  testified  against  the 
witness  in  reference  to  any  statement  by,  or  transaction  with, 
the  decedent;  and  subsection  8  provides  that  no  one  shall 
testify  against  one  who  is  before  the  court  by  constructive 
process  only. 

As  to  the  fourth  point,  it  is  objected  that  the  court  below 
erred  in  giving  instruction  "  C,"  because  it  is  in  conflict  with 
instruction  number  three,  which  was  given  at  the  instance  of 
appellants,  and  which  they  claim  embodies  the  law. 

Instruction  "  C"  is  as  follows  i 

*'  If  the  jury  believe  from  the  evidence  that  R  J.  Usher 
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signed  the  paper  '  B '  (the  codicil),  this  \^  prima  fcuyie  eyidenoe 
that  he  knew  its  contents  before  such  signing." 

Instruction  nnmber  three  referred  to  is  as  follows : 

'*  That  from  the  signing  of  a  last  will  and  testament  by  a 
testator,  the  presumption  ordinarily  is  that  he  knew  its  con- 
tents; but  in  the  case  at  bar,  if  the  jury  believe  from  the 
evidence  that  the  paper  marked  ^  B,'  except  signatures  thereto 
attached,  was  written  by  Wm.  Francis  Pragoff,  and  that  he 
and  his  children  were  devisees  and  took  benefits  under  said 
paper,  then  this  presumption  is  repelled,  and  unless  they  find 
from  additional  evidence  that  said  paper  *B'  expressed  the 
intentions  of  said  Usher,  or  that  he  knew  its  contents,  they 
should  find  said  paper  not  to  be  any  part  of  the  will  of  said 
Richard  J.  Usher,  deceased." 

Without  stopping  to  inquire  whether  these  instructions,  or 
either  of  them,  even  abstractly,  present  the  law  correctly,  it  is 
enough  to  say  that  neither  should  have  been  given ;  but  as 
they  neutralize  each  other,  and  do  not  appear  to  have  been 
prejudicial  to  appellants,  we  will  not  reverse  for  this  error. 
These  instructions  ought  not  to  have  been  given,  because  they 
give  undue  prominence  to  certain  portions  of  the  evidence, 
when  the  whole  of  it  should  have  been  left  to  be  considered 
and  weighed  by  the  jury,  without  an  intimation  from  the  court 
as  to  the  weight  they  should  give  any  particular  portion  of  it. 
Contested  will  cases  are  to  be  tried  as  any  other  case  in  which 
there  is  an  issue  of  fact  for  the  jury.  The  court  must  pass 
npon  the  admissibility  of  the  evidence  offered,  but  when  it 
goes  to  the  jury,  they  are  the  sole  judges  as  to  the  weight  they 
will  give  it.    {Stoked  Esir  v.  Shippen^  cfee?.,  18  Bush,  183.) 

Judgment  affirmed. 


Keeesslty  of  knowledge  by  witnesses  of  contents  of  will.  The  rule  of 
law  in  England,  prior  to  the  statute,  1  Yict.  c.  26,  was  clearly  established 
that  a  witness  to  a  will  need  not  know  the  character  of  the  paper  he  at- 
tested, the  theory  being  that  the  attestation  was  to  the  ngnaturej  not  to 
the  document  proposed  as  a  will.  In  Wyndham  v.  Chetwynd,  1  Burr.  421, 
Lord  Mansfield  said,  '*  Suppose  the  witnesses  honest,  how  little  need  they 
biowl    They  do  not  know  the  contents;  they  need  not  be  together;  they 


78  AMERICAN  PROBATE  REPORTS. 

need  not  see  the  testator  sign;  if  he  acknowledges  his  hand  it  is  suffi- 
cient; thay  need  not  hnaw  that  it  ie  a  wilV*  To  the  same  effect  see  Bond 
V.  Seawall,  8  Burr.  1775;  Wright  v.  Wright,  7  Bing.  457;  White  v.  Brit- 
ish Museum,  6  Bing.  810;  4.  c.  8  M.  ft  P.  689. 

Trimmer  ▼.  Jackson,  4  Burns'  Eccl.  Law,  8d  ed.  102,  a  case  in  King's 
Bench,  where,  although  the  witnesses  were  made  to  belieye  the  instra- 
ment  executed  to  be  a  deed,  their  attestation  was  held  good.  [An  old 
case  in  Massachusetts  holds  a  contrary  doctrine  on  this  point  Bwett  ▼. 
Board  man,  1  Mass.  258.] 

The  same  rule  holds  in  England  since  the  statute  of  1  Yict.  c.  26.  The 
witnesses  need  not  know  that  what  they  attest  is  a  will;  one  may  even  be- 
lieve it  to  be  a  deed  or  other  instrument  in  writing.  Keigwin  v.  Keig- 
win,  8  Curt.  607;  s.  c.  7  Jur.  840;  Faulds  v.  Jackson,  6  Notes  Cas.  Sup. 
1;  Willis  V.  Lowe,  5  Notes  Cas.  482. 

But  although  the  rule  is  settled  in  England,  there  is  a  diversity  of 
opinion  in  the  United  States. 

In  Massachusetts,  in  a  case  where  the  testator  did  not  declare  the 
pax>er  to  be  his  will,  and  the  witnesses  did  not  even  suspect  it,  their  at- 
testation was  held  sufficient  This  is  the  settled  law  of  that  State,  follow- 
ing the  English  rule.  Osborne  v.  Cook,  11  Cush.  582;  Hogan  v.  Orosve- 
nor,  10  Mete.  54;  Tildeu  v.  Tilden,  18  Gray,  110. 

The  same  rule  is  held  in  Maine.     CiUey  v.  Cilley,  84  Maine,  162. 

So  in  Connecticut.  Canada's  Appeal,  47  Conn.  450;  1  Am.  Prob. 
Rep.  1. 

And  in  Virginia.  Beane  v.  Terby,  12  Grattan,  289;  Young  v.  Bamet^ 
27  Id.  96. 

In  Maryland.  Higgins  v.  Carlton,  28  Md.  115;  Etchison  v.  Etchison, 
68  Id.  848. 

In  Pennsylvania.  Loy  v.  Kennedy,  1  Watts  &  S.  896;  Miller  v.  Mc- 
Neill, 85  Penn.  St.  217.  [It  is  to  be  noted  that  the  rule  in  Pennsylvania  is 
somewhat  peculiar.  Purd.  Dig.  1474,  §  6.  Under  this  act  it  has  been 
held  that  a  will  need  not  be  subscribed  by  witnesses  at  all.] 

The  same  rule  is  held  in  South  Carolina.  Yerdier  v.  Verdier,  8  Rich. 
L.  185. 

And  in  Georgia.     Webb  v.  Fleming,  80  Ga.  808. 

Also  in  Minnesota  and  Indiana.  Re  Allen^s  Will,  25  Minn.  89;  a.  c.  1 
Am.  Prob.  R.  580 ;  Brown  v.  McAllister,  84  Indiana,  875. 

And  in  Iowa.  Re  Hulse^s  Will,  52  Iowa,  662;  s.  c.  1  Am.  Prob.  R. 
852. 

Opposed  to  this  long  line  of  authorities  are  found  statutes  in  several 
of  the  States  expressly  requiring  that  the  testator  acknowledge  the  will  to 
the  witnesses,  and  decisions  of  many  courts  of  the  highest  chajracter  to  the 
same  effect.  The  statute  should  be  consulted  in  each  case.  In  States 
where  this  view  is  taken,  it  is  generally  held  that  there  must  be  some  de- 
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claration  on  the  part  of  the  testator  to  the  witneaaes  to  the  effect  that  the 
paper  ia  hid  will,  but,  inasmuch  as  usually  no  attestation  clause  is  now  re- 
quired, no  form  is  essential.  Any  apt  words,  or  even  nods  or  signs,  or 
silent  assent,  are  held  sufficient,  it  being  only  essential  that  the  witnesses 
know  that  the  proposed  paper  is  a  will.  Schouler  calls  this  '*  the  more 
commendable  doctrine.''  This  is  the  rule  in  New  York.  Remsen  ▼. 
Brinkerhoff,  dd  Wend.  825;  Coffin  ▼.  Coffin,  28  N.  T.  9;  Rugg  ▼.  Rugg, 
88  N.  Y.  592;  Walsh  t.  Walsh,  4  Redf.  165;  Re  Collins,  5  Id.  20. 

And  in  Vermont.  Adams  ▼.  Field,  21  Yt.  256;  Roberts  ▼.  Welch,  46 
Id.  164. 

And  in  Louisiana,  following  the  rule  of  the  ctvil  law.  Succession  of 
Morales,  16  La.  Ann.  267 ;  Buntin  ▼.  Johnson,  28  La.  Ann.  796. 

So  in  New  Jersey,  by  statute.  Compton  t.  Milton,  7  Halst  70;  Mickle 
T.  Matlock,  2  Harr.  (N.  J.)  87. 

And  in  Arkansas.    Rogers  t.  Diamond,  18  Ark.  474. 

In  niinois.    Allison  ▼.  Allison,  46  111.  61. 

In  Ohio.    Raudebaugh  t.  Shelley,  6  Ohio  St.  807. 

Also  in  California,  Michigan  and  Missouri^  and  probably  in  other 
States.  This  seems  to  be  the  safer  rule,  and  the  one  most  }ikely  to  pre- 
vail ;  the  text  writers  all  sanction  it.  Fusilier's  Estate,  Myrick's  Prob. 
40;  Taney's  Estate,  Id.  210;  Abbott  ▼.  Abbott,  41  Mich.  540;  s.  c.  1  Am. 
Prob.  R.  826;  Odenwaelder  t.  Schorr,  8  Mo.  App.  458;  Hoffman  t.  Hoff- 
man, 26  Ala.  585 ;  Rash  ▼.  Pumell,  2  Harring.  458.  See  also  Watson  ▼. 
Pipes,  82  Miss.  451 ;  Dean  v.  Dean,  27  Vermont,  746 ;  Heyer  v.  Burger^ 
Hoffm.  Ch.  (N.  Y.)  1 ;  Cravens  ▼.  Faulconer,  28  Mo.  19. 
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[91  New  York,  260.J 


Effbct  of  attestation  clause. — Failure  of  bbcolleotion  of 
bubsobibina  witne88e8. 

A  mere  fsilnre  of  recollection  by  the  subscribing  witnesses  cannot  defeat  the  pro- 
bate of  a  will  if  tbe  attestation  clause  and  sarronndlog  circnmstances  satisfac- 
torily establish  its  ezeeution. 

Appeal  from  a  judgment  of  the  general  term  of  the  Su- 
preme Court  in  the  first  department,  affirming  a  decree  of  the 
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surrogate  of  the  county  of  New  York,  admitting  to  probate 
the  will  of  Charlotte  A.  Pepoon,  deceased.  The  opinion  states 
the  facts. 

John  E.  Parsons^  for  appellant. 

WJieder  H.  Peckhaniy  for  respondents. 

Miller,  J.  The  wiU  of  the  testatrix  contained  the  osnal 
attesting  clause,  in  due  form,  and  was  subscribed  bj  the  signar 
tures  of  two  attesting  witnesses.  It  comprehended  all  that  was 
required  by  law,  and  upon  its  face  the  will  bore  every  appear- 
ance of  having  been  lawfully  executed.  It  was  dated  the  90th 
of  Jnly,  1 866,  and  was  executed  not  long  after  that.  The  tes- 
tatrix died  in  November,  1880.  Considerable  time  had,  there- 
fore, elapsed  between  the  making  of  the  will  and  the  death  of 
the  testati:ix.  There  is  no  doubt  as  to  the  testatrix's  capacity, 
and  the  question  is,  whether  the  proofs  before  the  surrogate 
established  that  the  will  had  been  executed  in  accordance  with 
the  provisions  of  the  Revised  Statutes. 

The  two  witnesses  to  the  will,  who  were  sworn  before  the 
surrogate,  did  not,  by  their  evidence,  fully  establish  that  the 
statutory  requirements  were  complied  with,  yet,  with  the  at- 
testation clause,  which  fully  complied  with  the  statute,  it  was 
sufficient  to  establish  the  will.  The  time  which  had  elapsed 
since  the  execution  of  the  will  was  so  long,  it  is  by  no  means 
remarkable  that  the  recollection  of  the  witnesses  should  have 
become  somewhat  faint  and  obscure,  by  reason  thereof,  and 
hence  it  is  not  always  essential,  where  the  attestation  clause  is 
full  and  complete,  that  every  particular  should  be  proved. 

The  first  of  the  subscribing  witnesses,  Mr.  Roberts,  was  an 
employee  in  the  Second  National  Bank,  the  place  at  which  the 
testatrix  executed  the  will  in  question.  He  testified  he  had  no 
clear  recollection  of  the  circumstances ;  that  he  had  a  vague 
impression  of  her  being  in  the  bank,  one  day,  and  of  her  sign- 
ing and  his  witnessing  the  will.  He  did  not  remember  what 
occurred  at  the  time,  and  could  only  infer  that  he  read  the  at- 
testation clause ;  that  he  thought  he  knew,  at  the  time,  what 
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was  necessary  to  the  proper  execution  of  a  will.  He  also  stated, 
in  answer  to  a  qnestion  pot,  that  he  must  have  understood  the 
purport  of  the  attestation  clause,  and  was  sure  of  that  from 
his  habit  of  not  signing  any  document,  without  first  reading  it. 
He  testified  that  if  the  matters  stated  in  the  attestation  clause 
had  not  occurred,  he  would  not  have  signed  it.  Upon  cross- 
examination  he  testified  he  had  no  recollection  of  reading  the 
attestation  clause.  Upon  redirect-examination,  after  examining 
the  att^tation  clause,  he  swore,  that  he  should  say,  Mrs.  Pepoon 
signed,  published  and  declared  the  will  as  and  for  her  last  will 
and  testament,  in  the  presence  of  himself  and  Mr.  Bronson, 
and  that  they  subscribed  their  names  to  it  as  witnesses,  at  her 
request  and  in  her  presence,  and  that  he  has  no  doubt  it  was  in 
the  presence  of  each  other.  He  subsequently  stated  that  he 
meant  by  the  above  only  to  give  the  deduction  from  what  he 
had  signed,  but  had  no  recollection  that  he  ever  knew  what  she 
said  there,  and  that  he  could  not  say  that  he  recollected  any  of 
these  circumstances.  Although  somewhat  indefinite,  there  was 
some  evidence  by  the  witness  to  establish  the  fact  that  the 
forms  of  law  had  been  complied  with. 

The  other  witness,  Mr.  Bronson,  testified  to  the  will  being 
signed  by  the  testatrix,  and  then  by  Mr.  Koberts  and  himself. 
Reading  the  attestation  clause  he  says,  ^'  she  must  have  declared 
it  to  be  her  will  and  her  signature,"  but  he  does  not  recollect 
that  she  said  anything  more.  He  further  testified  to  having  no 
recollection  of  being  ^requested  to  sign  as  a  witness,  bat  says 
^*  he  must  have  read  that  clause  when  he  signed  it,  or  heard  it 
read,  because  he  never  signed  anything  without  knowing  what 
he  signed ; "  he  further  says,  he  must  have  signed  at  the  re- 
quest of  Mrs.  Pepoon.  He  also  swears  that  he  would  not  have 
signed  it  without  reading  that  part  over  his  signature,  and 
further,  that  he  would  not  have  signed  it  unless  these  things 
had  been  so,  after  he  had  read  it.  He  testified  to  the  signa- 
tures of  the  testatrix,  Mr.  Roberts  and  himself,  and  said  they 
were  all  signed  in  the  presence  of  each  other.  On  cross-exam- 
ination he  makes  his  testimony  still  stronger,  and  says :  ^'  I  am 
sure  that  before  signing  my  name  as  a  witness,  I  read  the  at- 
testation clause ;  I  should  say  that  I  state  that  from  recoUec- 
VoL.  m.— 6 
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tion  ;  I  know  that  to  be  mj  signatare,  and  I  muBt  have  read  it 
before  I  signed  it ;  I  do  not  think  that  is  all  inference ;  I  meaB 
to  state  now  that  I  now  recollect  that  I  did  read  that,  or  that 
there  was  read  to  me  that  clause." 

Every  presumption  is  in  favor  of  the  due  execution  of  the 
will  in  question.  The  rule  is  well  established  that,  where  there 
is  a  failure  of  recollection  by  the  subscribing  witnesses,  the  pro- 
bate of  the  will  cannot  be  defeated  if  the  attesting  clause  and 
the  surrounding  circumstances  satisfactorily  establish  its.execu> 
tion.  {Bugg  v.  liugg,  83  K  Y.  692 ;  Matter  of  £ellufn,  52 
Id.  617.)  Within  this  rule  it  is  difficult  to  see  why  the  will  in 
question  was  not  sufficiently  proved.  Although  the  witnesses 
may  not  have  established  a  case  strictly  within  the  require- 
ments  of  law,  yet  their  testimony  strongly  tended  to  sustain 
the  validity  of  the  execution  of  the  will,  and  the  attestation 
clause  being  perfect  it  is  not  apparent  how  it  can  properly  be 
claimed  that  the  will  was  not  suflBciently  proved.  If  the  wit- 
nesses had  been  dead  it  could  have  been  proved  accordinjr  to 
the  provisions  of  the  statutes  of  this  State.  The  proof  given 
established  a  stronger  case  than  could  have  been  made  out  if 
the  witnesses  were  not  living.  Under  such  circumstances  it 
would  be  going  very  far  to  hold  that  the  will  was  not  lawfully 
proved,  and  no  reported  case  would  uphold  such  a  decision. 
We  agree  with  the  learned  counsel  for  the  appellant  that  pro- 
bate of  a  will  should  be  refused  when  the  circumstances  estab- 
lish that  there  was  not  the  required  declaration,  yet  we  think 
the  circumstances  here  are  in  the  contrary  direction  and  tend 
to  show  that  there  was  such  a  declaration  as  the  law  requires, 
and  within  none  of  the  cases  which  have  been  cited,  all  of 
which  we  have  carefully  examined,  do  we  find  the  declaration 
of  the  testatrix  here  was  not  sufficiently  and  properly  estab- 
lished. It  cannot,  we  think,  be  fairly  contended  in  this  case 
from  the  evidence,  that  there  is  such  an  entire  absence  of  recol- 
lection by  the  witnesses  that  there  was  the  required  declara- 
tion, for  there  is  at  least  some  evidence  tending  in  that  direc- 
tion. But  even  if  such  was  the  case,  we  think  that  within  the 
rule  which  we  have  stated,  the  probate  of  the  will  should  not 
be  defeated,  as  the  surrounding  circumstances  all  tend  to  show 
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its  valid  execution ;  the  will  was  signed  by  the  testatrix  and  bj 
the  sabscribing  witnesses,  and  was  evidently  intended  as  a  legal 
and  valid  declaration  of  the  intention  of  the  testatrix.  It  was 
prepared  with  a  proper  attestation  clause  and  executed  for  the 
purpose  of  disposing  of  her  estate,  and  hence,  is  brought  within 
the  principle  decided  in  Rugg  v.  Hugg  {supra),  Nor  can  it  be 
contended,  we  think,  that  the  facts  and  circumstances  establish 
that  the  testatrix  did  not  declare  the  instrument  to  be  her  will, 
and  it  is  to  be  assumed,  from  the  proof  in  the  case,  that  the 
will  was  executed  by  the  testatrix,  that  it  was  attested  by  wit- 
nesses, that  it  contained  an  attesting  clause  containing  all  the 
essentials  to  make  it  a  valid  will,  and  from  the  other  evidence 
tending  to  show  that  it  was  declared  to  be  such,  that  no  such 
declaration  was  made.  The  evidence  presented  establishes  to 
the  contrary.  We  think  there  is  nothing  in  the  testimony 
from  which  it  may  be  fairly  inferred  that  the  witnesses  were 
not  aware,  at  the  time  of  the  execution  of  the  will,  that  they 
were  signing  it  as  such  witnesses. 

We  do  not  deem  it  necessary  to  discuss  the  testimony  at 
length  in  regard  to  the  question  whether  the  declaration  was 
made,  as  it  suffii^iently  appears  from  the  evidence,  in  connec- 
tion with  the  attestation  clause,  that  such  was  the  fact. 

Several  questions  are  raised  in  regard  to  the  admissibility 
of  evidence,  which  are  sufficiently  considered  in  the  opinions 
of  the  surrogate  and  of  the  general  term,  and  do  not  require  a 
discussion.    We  think  there  was  no  error  in  this  respect. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


Beo  Brown  v.  Clark,  1  Am.  Prob.  R.  610. 
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ETTEB  vs.  GKEEKAWAIiT. 

[98  PenD.  8t  422.] 

Personal  liability  of  devisee  aocefitng  devise. — Statute  of 

lhotations. 

If  a  devisee  accepts  a  gift "  for  which  *  he  is  directed  to  pay  a  sum  of  money  to  a 
third  persoD,  he  assames  a  personal  liability  to  make  such  payment. 

The  statute  of  limitations  nms  against  such  a  debt  from  the  date  of  the  testator's 
death. 

Action  of  debt  by  Susannah  Etter,  and  Nicholas  Snyder  and 
Eliza  his  wife. 

Godfrey  Greenawalt,  the  father  of  Mrs.  Etter,  Mrs.  Snyder 
and  the  defendant,  left  a  will  containing  a  clause  commenc- 
ing, ''  I  do  also  devise  to  my  said  son  Henry,  my  undivided 
half-part  of  the  piece  of  land  in  the  same  township  (Hamilton), 
known  as  the  Palmer  tract,  containing,  in  all,  about  forty-one 
acres,"  and  ending  as  quoted  in  the  opinion. 

The  defendant  accepted  the  devise.  Judgment  was  given 
in  his  favor  in  the  court  below. 

J.  MeD.  Sharpe  and  Stenger  dk  McKnigJUy  for  plaintiffs  in 
error. 

Kennedy  db  Stewart,  for  defendant  in  error. 

Gbeen,  J.  This  was  an  action  of  debt  brought  against  the 
defendant  by  his  two  sisters,  one  of  whom  was  a  widow  and 
the  other  a  married  woman.  The  right  of  action  upon  whjch 
the  suit  was  founded  was  an  alleged  liability  of  the  defendant 
to  pay  to  his  sisters,  the  plaintiffs,  a  sum  of  money  which  he 
was  directed  by  his  father's  will  to  pay  to  them  in  considera- 
tion of  a  tract  of  land  devised  by  the  will  to  him.  The  lan- 
guage of  the  will  as  to  the  payment  of  the  money,  is,  ^^for 
which  devise,  I  will  and  direct  that  Henry  shall  pay  in  equal 
proportions  to  my  two  married  daughters,  Susannah  Etter  and 
Eliza  Snyder  (for  their  own  separate  and  exclusive  use),  at  the 
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rate  of  twenty  dollars  per  acre,  the  same  to  be  paid  in  four 
equal  annual  installments,  the  first  of  which  is  to  become  due 
and  payable  at  the  expiration  of  five  years  after  my  decease." 
The  testator  died  in  December,  1847,  and  the  action  was  not 
brought  until  1880.  The  only  question  brought  here  is,  as  to 
the  effect  of  the  plea  of  the  statute  of  limitations,  which  was 
sustained  by  the  court  below,  as  to  both  the  plaintiffs.  Mrs. 
Etter  became  discovert  in  February,  1871,  by  the  death  of  her 
husband.  Mrs.  Snyder  is  still  covert  and  her  husband  has 
joined  in  the  suit.  The  case  was  argued  and  decided  in  the 
court  below,  upon  the  concession,  that  this  is  not  the  case  of  a 
legacy  charged  on  land,  and  that  an  action  of  debt  was  there^ 
fore  the  proper  remedy.  As  the  payment  of  the  money  to  the 
sisters  was  apparently,  under  the  peculiar  phraseology  of  the 
will,  in  part  at  least,  the  consideration  of  the  devise  to  the  de- 
fendant, we  are  not  prepared  to  assent  to  the  correctness  of  the 
concession.  But  that  question  is  not  before  us,  and  therefore 
we  forbear  either  its  decision  or  its  discussion.  On  the  gen- 
eral question  or  the  application  of  the  statute  of  limitations 
to  the  liability  of  the  defendant,  we  concur  with  the  learned 
court  below  in  holding  that  the  obligation  of  the  defendant  is 
subject  to  the  operation  of  the  act.  By  accepting  the  devise 
he  agreed  to  pay  the  sum  given  to  his  sisters,  according  to  the 
terms  of  the  will.  That  agreement  is  an  implied  contract  with- 
out specialty,  and  is  therefore  within  the  letter  of  the  act  of 
1713.  All  the  cases  hold  that  when  the  devisee  accepts  the 
land  in  such  circumstances,  he  thereby  agrees  to  pay  the  money 
which  he  is  by  the  will  directed  to  pay.  He  becomes  subject 
to  a  personal  liability  to  pay,  and  that,  too,  whether  the  money 
is  charged  on  the  land  or  not.  Thus  in  Brandfs  Appeal^  8 
Watts,  on  p.  202,  we  said :  '^  If  the  sons  accepted  the  lands  de- 
vised, they  became  personally  liable  to  pay  the  legacies,  at  the 
times,  and  in  the  payment,  directed  by  the  will :  if  not  paid, 
the  legatees  could  sue  and  recover  them  by  levy  and  sale  of  any 
goods  or  lands  of  the  devisees."  In  LdbacKs  Case^  6  Watts, 
167,  we  held  that  the  acceptance  of  a  devise  of  land  charged 
with  the  payment  of  a  legacy,  creates  a  personal  liability  for  its 
payment  on  the  part  of  the  devisee.     On  p.  170,  Kennedy,  J., 
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speaking  of  the  effect  of  the  acceptance  of  the  land  by  the  dev- 
isees, said :  "  This,  perhaps,  without  more,  oaght  to  be  consid- 
ered snfScient  evidence,  in  ordinary  cases,  to  establish  an  agree- 
ment on  the  part  of  the  devisees  to  take  the  lands  devised  to 
them  npon  the  terms  and  conditions  set  forth  in  the  will ;  and 
likewise  of  an  engagement  on  their  part  to  fulfill  and  x>erform 
them,  whatever  they  may  be."  See  also  MUtenherger  v.  Schle- 
gelj  7  Barr,  on  p.  243,  and  the  cases  there  cited.  Now  an  en- 
gagement, undertaking,  or  agreement  to  pay,  is  essentially  a 
contract  to  pay.  Such  certainly  is  its  status  in  legal  contem- 
plation. The  law  recognizes  and  enforces  the  obligation,  and  it 
can  only  do  so  upon  the  footing  of  a  contract.  The  terms  of 
such  contracts  as  the  present  are  found  in  the  will,  and  the  ob- 
ligation to  comply  with  those  terms  is  implied  from  the  accept- 
ance of  the  devise.  We  do  not  consider  it  is  any  reply  to  the 
plea  of  the  statute,  to  say  that  this  is  an -action  for  a  legacy,  and  in 
such  cases  the  statute  is  not  a  bar.  That  is  true  in  the  ordinary 
actions  for  legacies  against  executors,  and  the  reason  is  that  the 
liability  of  an  executor  to  pay  a  legacy  is  not  grounded  upon 
any  lending  or  contract.  He  is  a  trustee  who  is  charged  by 
the  will  with  the  performance  of  the  duty  of  paying  legacies, 
and  against  that  form  of  obligation  the  statute  of  limitations  is 
no  bar.  The  case  of  Thompson  v.  McOaw^  2  Watts,  163,  cited 
for  the  plaintiffs,  is  decided  upon  that  very  ground.  We  are, 
therefore,  of  opinion  that  the  plea  of  the  statute  is  a  good  bar 
to  the  cause  of  action  set  up  in  the  present  case.  As  Mrs.  £t- 
ter  was  sui  juris  more  than  six  years  before  suit  brought,  the 
defense  was  good  as  to  her. 

But  the  case  of  Mrs.  Snyder  stands  upon  a  different  foot- 
ing. She  was  a  married  woman  at  all  times  since  her  legacy 
became  due,  and  she  is  still  married.  The  learned  judge  of  the 
court  below  thought  that  she  could  not  take  advantage  of  the 
exception  in  favor  of  married  women  in  the  act  of  1713,  and 
that  the  plea  of  the  statute  was  a  good  bar  to  her  claim  also. 
His  reasoning  is  certainly  very  forcible  if  the  proposition  were 
as  to  how  the  law  ought  to  be  in  such  cases.  But  we  must  con- 
front the  positive  terms  of  a  statute  directly  and  literally  ap- 
plicable to  the  case,  and  here  we  consider  there  is  no  altema- 
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tive.  The  language  of  the  third  section  of  the  act  of  1713  is 
most  explicit,  and  it  provides  in  express  terms  that  several 
classes  of  persons  nnder  disabilities  are  not  barred  by  the  stat- 
ute until  six  years  after  they  have  recovered  their  ability. 
These  persons  are,  those  who  are  "  within  the  age  of  twenty 
years,  yVm«  covert j  non  compos  mentis^  imprisoned  or  beyond 
the  sea."  The  privilege  of  freedom,  from  the  liability  to  the 
statute  is  common  to  them  all.  No  one  of  the  classes  is  more 
or  less  entitled  to  the  exemption  of  the  third  section  than  any 
other.  This  statutory  exemption  has  never  been  repealed  ex- 
pressly or  by  implication.  It  is  the  law  of  the  Commonwealth 
at  this  day,  and  we  must  respect  it.  The  plaintiff,  Mrs.  Sny- 
der, comes  directly  within  its  terms,  and  is  entitled  to  its  ben- 
efits. As  to  her,  therefore,  the  plea  of  the  statute  of  limitations 
is  no  bar,  and  it  is  overruled. 

The  judgment  in  favor  of  the  defendant  as  against  the 
plaintiff,  Susannah  Etter,  is  afSrmed.  The  judgment  in  favor 
of  the  defendant  as  against  the  plaintiffs,  Nicholas  Snyder  and 
Eliza  his  wife,  in  right  of  the  said  Eliza,  is  reversed,  and  as  to 
them  a  writ  of  venire  fadcta  de  novo  is  awarded. 


Matter  of  Weston. 

[91  New  York,  502.] 


DiEBCnON  TO  OONVKKT  ESTATE  INTO  MONEY. — WriHIN  WHAT  TIME 
SHOULD  BE  DONE. 

Wbat  is  A  reaBonable  time  within  which  an  executor  directed  to  conyert  an  estate 
into  money  most  exercise  his  discretion  as  to  railroad  stocks  and  property  gen- 
erally, depends  on  the  circnmstances  of  each  case. 

It  raems  eighteen  months  may  serye  as  a  proper  standard  in  the  absence  of  mod- 
ifying circnmstances. 

Cboss-appeals  from  a  judgment  of  the  general  term  of  the 
Supreme  Court  in  the  first  judicial  department,  modifying  and 
affirming  as  modified  a  decree  of  the  surrogate  of  New  York 
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county,  on  the  final  acconnting  of  the  executors  of  E.  W. 
Weston,  deceased. 

The  will,  after  certain  devises  and  bequests,  directed  the 
executors  to  convert  all  the  rest,  residue  and  remainder  of  his 
estate,  real  and  personal,  into  money,  and  to  divide  the  net 
proceeds  into  three  equal  shares,  one  which  he  gave  and  be- 
queathed to  them  in  trust,  with  power  to  invest  and  keep  the 
same  invested  in  bonds  or  securities  of  the  government  of  the 
United  States,  whereof  the  interest  was  payable  in  gold,  or  in 
such  other  securities  as  to  them  should  seem  most  for  the  ben- 
efit of  the  fund  designed  to  be  created,  and  to  apply  the  inter- 
est, income  and  profits  of  such  share  to  the  use  of  his  son  War- 
ren, until  he  should  attain  the  age  of  twenty-five  years,  and 
then  the  share  was  to  be  paid  over  and  transferred  absolute- 
ly to  him.  The  other  two  shares  were  in  like  manner  di- 
rected to  be  invested  and  held  in  trust,  one  for  the  benefit  of 
each  of  the  testator's  two  daughters  during  her  natural  life. 
The  executors  were  required,  as  soon  as  might  be  after  the  de- 
cease of  the  testator,  to  pay  and  discharge  all  his  just  debts. 
Letters  testamentary  were  issued  to  the  executors  in  June, 
1874. 

The  principal  subjects  of  controversy  were  in  relation  to 
fifteen  hundred  shares  of  the  St.  Louis  and  Iron  Mountain 
Eailroad  Company,  part  of  the  assets  which  were  undisposed  of 
at  the  time  of  accounting,  and  in  relation  to  certain  real  estate 
situate  at  Dobbs'  Ferry,  and  expenditures  thereon.  The  ma- 
terial facts  in  relation  to  them  are  stated  in  the  opinion. 

Oeorge  H.  Foster  &  Samuel  Eand^  for  contestants. 

A.  P.  Whitehead^  for  executors. 

Finch,  J.  The  decree  of  the  surrogate,  and  the  judgment 
of  the  general  term,  refusing  to  charge  against  the  executors 
the  loss  resulting  from  the  depreciation  of  the  St.  Louis  and 
Iron  Mountain  railroad  stock,  were  right  and  should  be  afiSrmed. 
The  appellants  do  not  attack  this  conclusion  upon  the  ground 
of  negligence  or  bad  faith,  and  substantially  concede  that  the 
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discretion  of  the  executors,  if  they  had  any,  was  exercised  fairly 
and  with  ordinary  prudence,  although  the  resnlt  has  been  di&- 
astrons.  But  the  argament  is  pnt  upon  the  gronnd  that  by  the 
ternis  of  the  will  it  was  made  the  duty  of  the  execntors  to  sell 
"promptly;"  that  the  testamentary  direction  was  "peremp- 
tory;" and  any  delay,  not  necessary  and  unavoidable,  was  a 
violation  of  an  express  duty,  and  so  involved  responsibility  for 
loss.  But  the  will  contains  no  such  arbitrary  or  peremptory 
command.  It  does  direct  a  sale,  but  does  not  say  when,  or 
under  what  circumstances,  or  at  all  fetter  the  usual  and  ordi- 
nary discretion  of  executors  to  wait  a  reasonable  time  for  the 
proper  performance  of  their  duty.  What,  under  all  the  circum- 
stances, was  such  reasonable  time,  and  did  the  executors  exceed 
it,  became  the  vital  questions  on  this  branch  of  the  case,  and 
their  answer  involves  a  view  of  the  surrounding  circumstances, 
and  some  just  and  fair  allowance  for  the  peculiar  emergency. 
It  must  be  granted  that  the  stock  was  somewhat  of  a  dangerous 
and  speculative  character,  subject  to  great  and  sudden  fluctua- 
tions of  valne,  and  not  such  as  a  trustee  could  select  for  an  in- 
Testment  of  trust  funds  without  responsibility  for  a  loss.  But 
the  executors  did  not  make  this  investment.  They  found  the 
stock  among  the  assets.  Without  their  fault  it  came  upon  their 
hands,  and  they  had  to  care  for  and  dispose  of  it,  with  all  its 
inherent  risks  on  the  one  hand  and  possibilities  on  the  other. 
That  the  testator  thought  well  of  it  they  had  ample  evidence. 
He  had  bought  one  thousand  shares  in  August  and  September  of 
1872,  at  about  fifty-nine  per  cent.,  and  the  remaining  five  hun- 
dred shares  later.  These  last  were  not  paid  for  by  the  deceased, 
bat  were  being  carried  by  his  brokers.  His  death  occurred  on 
the  7th  of  May,  1873,  and  a  memorandum  relating  to  this  stock 
was  found  among  his  papers,  describing  it  as  "  to  be  held  firm- 
ly ;  a  dividend  expected  in  two  years."  The  executors  thus 
found  themselves  confronting  an  emergency,  and  with  the  path 
of  duty  before  them  somewhat  blind  and  diflScult.  Why  the 
testator  should  have  made  the  memorandum  except  for  the 
guidance  and  enlightenment  of  those  who  came  after  him,  it  is 
impossible  to  say ;  and  while  it  did  not  bind  them,  it  was  ad- 
vice they  were  justified  in  taking  into  account.     The  testator 
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had  acted  upon  the  judgment  contained  in  his  memorandnm. 
In  January  of  1873,  the  stock  had  sold  at  94,  but  from  that 
time  on,  had  fallen  to  85  at  about  the  date  of  testator's  death. 
He,  therefore,  had  held  it  firmly  on  a  falling  market,  and  so 
strengthened  by  his  conduct  the  impression  left  by  hia  written 
advice.  Letters  testamentary  were  granted  on  the  6th  of  June, 
1873,  and  the  judgment  and  discretion  of  the  executors  waB 
then  called  into  play,  for  it  was  possible  to  sell  the  stock  at  once 
for  about  80.  Should  they  do  so,  or  wait,  was  the  important 
inquiry,  to  be  answered  with  sole  reference  to  the  welfare  of 
the  estate  committed  to  their  care.  They  consulted,  and  took 
the  best  advice  attainable  and  determined  to  wait.  The  stock 
had  been  above  par  the  year  before,  and  under  all  the  circum- 
stances, with  the  advice  and  example  of  the  testator  both  before 
them,  and  their  own  justifiable  confidence  in  the  value  of  the 
stock,  it  is  quite  certain  that  their  conclusion  was  reasonable, 
and  their  delay  excusable.  As  the  stock  continued  to  fall,  the 
reason  for  waiting  grew  stronger  to  men  who  had  confidence  in 
its  inherent  value.  After  a  delay  of  three  months,  came  a 
panic  in  September.  A  storm  pf  fright  and  distrust  swept  over 
the  stock  market,  during  which  valuable  securities  were  depre- 
ciated and  sacrificed,  and  prices  dropped  suddenly  and  low. 
Certainly  it  was  no  time  then  to  sell.  The  stock  was  paid  for, 
and  the  estate  strong  and  able  to  carry  it  through  the  unex- 
pected emergency.  If  the  executors  then  had  lost  courage,  and, 
demoralized  by  the  alarm  around  them,  had  thrown  the  stock 
overboard  at  55,  or  less  than  its  cost,  it  would  have  been  easy 
to  say  that  the  trustees  chose  the  worst  possible  time  in  which 
to  sell,  and  acted  from  terror  and  not.  from  judgment.  And  so 
they  waited  again,  as  prudent  men  similarly  situated  would 
have  certainly  done.  The  depression  continued  during  the  re- 
mainder of  the  year,  but  with  symptoms  of  improvement  in  the 
early  months  of  1874.  In  February  the  recovery  had  brought 
the  stock  back  to  67.  At  this  point,  it  is  said,  the  executors 
should  have  sold ;  but  while  the  price  was  better  than  that  of 
the  panic,  it  was  little  better,  and  still  much  below  its  value 
when  originally  received.  It  is  easy  to  see  now  that  it  would 
have  been  wiser  to  have  sold,  and  had  the  executors  known 
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then  what  they  and  we  know  now,  they  would  nndonbtedly 
have  done  bo.     But  they  did  not  and  could  not  know.     The 
indications  pointed  to  an  eventual  restoration  of  value,  and  we 
cannot  say  that  it  was  imprudent  or  unwise  to  expect  and  wait 
for  it.     But  in  April  came  another  heavy  fall,  the  stock  drop- 
ping to  30,  and  in  June  of  that  year  when  their  inventory 
was  filed,  it  was  appraised  at  20,  although  on  the  14th  of  that 
month  it  was  selling  at  15.     That  is  the  history  of  the  first 
year's  holding  by  the  executors.     Facts  are  put  in  evidence 
showing  the  expectation  and  progress  of  a  movement  for  consol- 
idation ;  the  persistent  holding  by  one  of  the  executors,  through 
the  same  period,  of  stock  of  the  same  corporation  owned  by 
him  individually ;  and  the  similar  holding  of  much  larger  blocks 
by'business  men  of  acknowledged  capacity  and  judgment. 
Since  the  value  of  the  stock  at  the  hearing  before  the  auditor 
was  greater  than  the  inventory  value  of  June,  1874,  the  ques- 
tion of  responsibility  for  loss  relates  wholly  to  the  omission  to 
sell  during  the  first  year.    There  is,  and  there  can  be,  no  rigid 
and  arbitrary  standard  by  which  to  measure  the  reasonable  time 
within  which  the  discretion  of  an  executor  directed  to  convert 
an  estate  into  money  must  operate.     If,  in  some  instances,  the 
English  cases  indicate  a  disposition  to  fix  upon  one  year,  because 
at  that  date  the  executor  may  be  compelled  to  account,  in  other 
instances  such  fixed  or  arbitrary  standard  appears  to  have  been 
rejected.     {Jlughe%  v.  Empaorij  22  Beav.  181 ;  Brixton  v.  Bux- 
ton, 1  Myl.  &  C.  80;  OarreU  v.  Noble,  6  Sim.  604;  Bate  v. 
Hooper^  6  DeG.,  M.  &  G.  338 ;  Morgan  v.  Morgan,  14  Beav. 
72;  Maraden  v.  Kent,  L.  R.  5  Ch.  Div.  598.)     The  better 
opinion  derived  from  them  would  seem  to  be  that  each  case  must 
stand  upon  its  own  facts ;  that  what  would  be  a  reasonable  time 
in  one  instance  might  not  be  in  another ;  and  while  the  one 
year  allowed  to  close  the  estate  may  sometimes  mark  the  limit 
of  discretion,  and  is  always  a  circumstance  to  be  considered,  it 
is  not  necessarily  conclusive.     In  this  State,  at  all  events,  there 
is  no  arbitrary  standard.    The  executor,  here,  cannot  be  com- 
pelled to  account  until  after  eighteen  months ;  and  yet  it  may 
be  his  duty  to  sell  even  earlier  than  that,  or  to  wait  even  longer, 
according  to  the  circumstances  of  particular  cases,  and  the  exi- 
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gencies  which  exist.  Where  no  modifying  facts  are  shown  to 
shorten  or  lengthen  the  reasonable  time,  the  period  of  eighteen 
months  may  serve  as  a  just  standard.  It  was  so  held  by  the 
learned  surrogate  of  New  York. in  the  case  of  Gillespie  v. 
Brooks^  2  Redf.  355.  There  the  will  directed  the  execntors  to 
invest  the  residue  of  the  estate,  and  the  duty  of  selling  the 
bank,  insurance,  mining  and  manufacturing  stocks  on  hand  was 
just  as  plain  and  necessary  as  if  there  had  been  a  specific  direc- 
tion to  convert  them  into  money.  It  was  conceded,  in  that 
case,  and  held  by  the  surrogate,  that  a  reasonable  time  for  the 
disposition  of  the  "irregular  securities"  would  be  eighteen 
months.  Subsequently  the  same  doctrine  was  held  in  Lockhari 
T.  Hie  Public  Administrator^  4  Bradf.  21.  While  such  period 
furnishes  a  convenient  guide  where  no  special  circumstances 
•exist,  it  must,  after  all,  not  be  taken  as  a  fixed  or  arbitrary 
standard.  The  test  must  remain,  the  diligence  and  prudence  of 
prudent  and  inteUigent  men  in  the  management  of  their  own 
affairs.  {King  v.  TaXbot^  40  N.  Y.  76 ;  Thompson  v.  Brovm^ 
4  Johns.  Ch.  627;  McRae  v.  McRae,  3  Bradf.  199.)  Stocks 
of  variable  value  ought  not  to  be  timidly  and  hastily  sacrificed, 
nor  unwisely  and  imprudently  held.  Even  where  there  is  a 
direction  to  sell,  reasonable  time  must  be  given,  and  what  that 
is  must  be  determined  in  each  case  by  its  own  surroundings. 
Here  the  estate  was  large.  A  trust  fund  was  early  constituted 
which  furnished  enough  of  income  for  the  immediate  wants  of 
the  beneficiaries.  They  made  no  complaint  at  the  time  because 
the  stock  in  question  was  held.  If  the  result  had  been  a  gain 
to  them  they  would  have  been  thankful  for  the  delay.  For  the 
loss  which  did  result  we  think,  under  all  the  circumstances,  the 
executors  should  not  be  cliarged. 

Among  other  assets  left  by  the  testator,  and  covered  by  the 
direction  to  convert  into  money,  was  a  country  seat  of  large 
value,  situated  at  Dobbs'  Ferry,  and  overlooking  the  Hudson 
river.  The  testator  owned  only  the  undivided  half ;  his  part- 
ner. Gray,  who  became  one  of  the  executors,  owning  the  re- 
mainder. The  property  was  incumbered  by  mortgages  of 
$54,000,  which  were  outstanding  and  unpaid  at  the  testator's 
death.     The  executors  tried  to  sell  in  the  usual  and  ordinary 
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way,  at  private  sale,  but  failed.  The  range  of  possible  pur- 
chasers was  narrow.  Those  who  could  afford  to  own  and  keep 
up  such  a  residence  were  not  numerous,  and  the  panic  of  1873 
tended  to  lessen  their  number  and  make  them  more  than  usu- 
ally pradent  and  cautious.  Such  offers  of  purchase  as  were 
made  fell  far  below  the  intrinsic  value  of  the  property,  and  the 
executors  held  it.  They  paid  off  the  mortgages  and  expended 
further  sums  of  ?12,576  90,  for  taxes  upon  and  the  care  and 
preservation  of  the  property.  Of  this  last  amount,  $5,133  93 
was  paid  during  the  first  eighteen  months  of  the  executors'  ad- 
ministration ;  and  the  balance  of  $7,442  97,  later.  The  auditor 
foDud  that  from  the  testator's  death  to  the  date  of  his  report, 
there  had  been  no  such  demand  for  the  Dobbs'  Ferry  property 
as  to  establish  a  market  price  for  it,  and  that  said  executors  had 
not  been  able,  by  due  diligence,  to  effect  a  proper  sale  of  the 
property.  He,  therefore,  allowed  the  payments  by  the  execu- 
tors upon  incumbrances  and  for  expenses,  and  the  surrogate 
confirmed  the  allowance,  but  the  general  term  reversed  so 
much  of  the  decree  as  gave  credit  for  the  amounts  paid  upon 
incumbrances  and  the  expenses  incurred,  upon  the  groand  that 
a  sale  ought  to  have  been  made  within  the  eighteen  months, 
and  the  executors  had  no  authority  to  pay  off  the  mortgages. 
In  so  doing,  it  was  declared,  they  were  neither  paying  debts, 
nor  converting  the  property  for  investment.  It  is  now  con- 
tended that  the  general  term  were  wrong  for  several  reasons. 

When  the  original  account  was  filed  which  claimed  the 
credits  in  controversy,  the  contestants  filed  specific  objections. 
There  was  a  general  objection  that  the  executors  failed  to  con- 
vert all  the  property  into  money,  and  a  special  objection  on  the 
same  grounds,  naming  the  Dobbs'  Ferry  property,  and  alleging 
that  the  holding  of  the  real  estate  had  involved  large  expenses 
for  care  and  management,  insarance  and  other  protection  of  the 
Bame  and  payment  of  interest  thereon.  The  objections  then 
added  :  ^'  These  objectors  accordingly  claim  that  the  said  exec- 
utors are  liable  to  make  good  to  the  said  estate  the  losses  sus- 
tained in  manner  aforesaid,  of  all  which  they  propose  to  make 
proof ;  and  they  also  object  to  all  such  items  of  extra  expendi- 
tures contained  in  the  said  account  as  have  been  occasioned  by 
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the  aforesaid  acts  or  omissioDB  of  the  said  executors."  There 
was  no  objection  to  the  payment  of  the  mortgages.  The  items 
of  such  expenditure  were  stated  in  the  accounts,  but  were  en- 
tirely unchallenged.  They  were  stated,  too,  as  payments  to 
**  creditors."  They  were  included  in  schedule  D,  which  is  de- 
scribed in  the  account  as  containing  a  statement  of  "  all  the 
claims  of  creditors  presented  to  and  allowed  by  us,"  and  "  of 
all  moneys  paid  by  us  to  the  creditors  of  the  deceased."  The 
one-half  of  the  mortgages  was  thus  claimed  to  be  a  debt  of  the 
estate,  for  which  it  was  liable,  and  which  as  a  debt  bad  been' 
allowed  and  paid.  To  this  claim  no  objection  was  filed ;  against 
it  no  evidence  has  been  prodnced,  and  it  will  npt  do  now  to  re- 
ject it  on  the  ground  that  it  was  not  a  debt,  and  the  estate  was 
not  bound  for  its  payment.  But  further  than  that,  it  also  ap- 
pears that  after  the  close  of  the  evidence  before  the  auditor, 
and  when  the  contestants  knew  and  understood  the  exact  situ- 
ation upon  the  proofs,  their  counsel  formally  notified  the  aud- 
itor that  they  should  not  press  their  objection  to  the  account  in 
respect  to  the  North  Shore  and  Staten  Island  Ferry  Company, 
and  the  real  estate  at  Dobbs'  Ferry.  When  the  case  came  be- 
fore the  surrogate,  the  infant  contestants,  through  their  special 
guardian,  filed  no  exceptions  to  the  auditor's  report.  The 
adult  contestants  did,  but  as  to  the  Dobb's  Ferry  property  the 
surrogate  held  that  the  notice  given  to  the  auditor  '^  was  equiv- 
alent to  a  withdrawal  of  the  objections  referred  to,  and  was 
done  by  counsel  then  representing  the  contestants,  and  their 
action  cannot  be  interfered  with  by  counsel  subsequently  re- 
tained or  substituted."  We  are  of  the  opinion  that  the  surro- 
gate correctly  constrned  the  notice  and  its  effect.  It  amounted 
to  a  waiver  and  abandonment  of  the  objections  referred  to. 
Good  faith  and  fairness  require  that  its  force  should  be  ad- 
mitted. It  stopped  the  argument  in  that  direction  before  the 
auditor.  It,  perhaps,  prevented  an  application  to  the  auditor 
to  open  the  proofs  and  take  further  evidence,  and  certainly,  as 
we  have  seen,  inflaenced  and  controlled  the  action  of  the  sur- 
rogate. We  do  not  see  how  we  can  justly  disregard  it.  The 
ground  taken  by  the  general  term  is  based  upon  the  fact  that 
the  guardian  for  the  infants  did  not  unite  in  the  notice.  That 
is  true,  but  he  not  only  filed  no  exceptions  to  the  auditor's  re- 
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port,  bat  did  not  appeal  from  the  deciaion  of  the  surrogate. 
He  is  not  here.     The  rights  of  the  infants  are  not  before  us. 
The  only  persons  before  as  and  prosecuting  the  appeal,  are  the 
very  contestants,  and  those  only,  who  withdrew  these  objec- 
tions.   They  are  bound  by  their  own  action,  and  the  infants 
by  the  decree  from  wliich  they  did  not  appeal.     So  far  then  as 
the  payment  of  incumbrances  is  concerned,  we  must  hold  they 
were  debts  for  which  the  testator  was  personally  liable.    They 
are  claimed  to  be  such  in  the  account ;  credited  as  such ;  not 
objected  to,  and  we  do  not  feel  at  liberty  to  charge  the  execu- 
tors by  presuming  there  was  no  bond  or  personal  covenant. 
What  remains  is  the  question  as  to  taxes  and  expenses  incurred 
by  reason  of  not  selling  the  land.     As  to  so  much  of  these  as 
accrued  after  the  eighteen  months,  there  would  be  room  for 
very  serious  debate  had  not  the  objection  been  formally  with- 
drawn.   There  was  justice  and  fairness  in  that  withdrawaL 
The  evidence  had  shown  that  at  the  worst  the  executors,  act- 
ing in  good  faith,  and  trying  to  do  their  duty,  had  only  been 
guilty  of  an  error  of  judgment.     The  contestants  concluded 
either  that  no  liability  followed,  or  if  it  did,  that  it  would  be 
harsh  and   hard  to  enforce  it,  and  so  gave  the  notice  which 
practically  withdrew  the  objection.     To  allow  them  now  to 
take  back  their  notice  and  insist  on  the  objection  would  permit 
one  to  trifle  with  the  administration  of  justice  in  a  manner 
which  we  cannot  approve.     We  must,  therefore,  agree  with 
the  surrogate  and  disagree  with  the  general  term  as  to  the 
items  relating  to  the  Dobbs'  Ferry  property. 

Both  sides  complain  of  the  disposition  made  of  the  allow- 
ances granted  by  the  surrogate.  He  awarded  $7,500  to  the 
executors  for  a  counsel  fee,  to  the  contestants  $1,000,  and  to 
the  guardian  cui  litem  of  the  infants  $2,000.  These  allowances 
^ere  made  upon  the  authority  of  the  law  of  1870  (chap.  859, 
§  12) ;  and  the  general  term  held  that  the  repeal  of  that  act  in 
1880  (chap.  245),  did  not  prevent  its  application  to  the  present 
case,  but  its  just  construction  was  subordinate  to  the  provisions 
of  the  Code  limiting  the  total  allowance  to  $2,000.  In  that 
we  think  the  general  term  was  right.  In  Noyes  v.  Children's 
-^id  Society^  70  N.  T.  481,  we  held  that  in  giving  allowances 
^nder  the  act  of  1S70,  the  surrogate  is  confined  to  the  ^'  man- 
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ner  "  laid  down  in  Bectione  308  and  309  of  the  Code,  and  can- 
not exceed  the  maximam  limit  of  the  amount  which  may  be 
allowed,  fixed  by  said  sections,  and  mast  follow  the  process  by 
which  that  amount  may  be  arrived  at,  which  is  prescribed 
therein.  The  general  term  has  followed  and  acted  upon  that 
decision,  not  only  in  the  present  case  but  in  others.  {Down  v. 
McOourkey,  15  Hun,  444 ;  Hurd  v.  Warren,  16  Id.  622.)  All 
that  is  now  urged  to,  the  contrary  is  a  suggestion  of  harmful 
consequences,  and  that  the  limit  of  $2,000  was  never  intended 
to  be  made  applicable  to  "  the  long  and  expensive  contests  "  in 
the  surrogates'  courts.  We  think  it  was,  and  are  not  without 
hopes  that  its  effect  will  be  to  shorten  their  daration  and  ren- 
der them  less  expensive,  without  at  all  endangering  the  ability 
of  executors  and  administrators  to  defend  themselves  and  the 
estates  which  they  represent. 

The  appellants,  however,  insist  that  the  power  to  make  al- 
lowances is  still  farther  limited  by  the  provisions  of  the  Code 
of  Civil  Procedure,  and  those  apply,  because  the  costs  were 
taxed  in  October,  1S80,  and  after  that  Code  took  effect.  Ita 
own  provisions  leave  it  not  applicable.  By  section  3347,  sob- 
division  11,  the  eighteenth  chapter,  among  others,  is  made  ap- 
plicable only  to  an  action  or  special  proceeding  commenced  on 
or  after  September  1,  1880,  except  as  to  certain  sections  which 
do  not  affect  the  question  of  costs  before  us.  We  see  no  rea- 
son, therefore,  for  disturbing  the  conclusion  of  the  general 
term  upon  the  subject  of  the  allowances.  Other  questions 
raised  in  the  case  have  been  examined,  but  need  not  be  speci- 
ally considered. 

The  judgment  of  the  general  term,  so  far  as  it  modifies  the 
decree  of  the  surrogate,  by  ref asing  credit  to  the  executors  for 
the  amounts  paid  apon  incumbrances,  and  for  taxes  and  ex- 
penses on  account  of  the  Dobbs'  Ferry  property,  should  be 
reversed,  and  in  other  respects  afSrmed  with  costs  to  the  exec- 
utors, to  be  paid  out  of  the  estate. 

All  concur. 

Judgment  accordingly. 


See  Ward  v.  Satchen,  1  Am.  Prob.  R.  865. 


FELLOWS  T.  LONarOB.  W 

FBLLOWB  V8.  Longyob. 

[91  Kew  York,  824.] 

Bonus  taxen  by  ovaxdiajs  ok  loan  of  estate  funds  not  usust, 

Tht  reo«ptloii  by  a  (q^oardlui  of  a  boniia  upon  the  loan  of  esUto-moneys  does  not 
make  tiie  traDflaction  luorioiu  within  the  statate. 

Appeal  from  a  judgment  of  the  general  term  of  the  Su- 
preme Coqrt  in  the  fourth  department  aflkming  a  judgment  at 
special  term  in  pkintiflPs  favor. 

The  opinion  states  the  facts. 

K  JSrundage^  for  appelknt. 
Oeo.  W.  Cothranj  for  respondent. 

BuoEBy  Ch.  J.  This  action  is  brought  to  foreclose  a  mort- 
gage of  $5,000,  given  March  29, 1870,  by  appellant,  Frances 
Longyor,  to  one  Abner  P.  Downer,  guardian,  etc.,  upon  lands 
in  Niagara  county.  The  mortgage  was  assigned  by  Abner  P. 
Downer,  guardian,  etc.,  to  the  plaintiff,  on  the  12th  day  of 
June,  1876,  which  assignment  contained  a  covenant  on  the  part 
of  the  said  Downer  that  the  sum  of  $5,322  was  unpaid  thereon, 
that  there  were  no  defenses  or  ofidets  to  said  mortgage,  with  a 
guaranty  of  its  collection. 

The  whole  sum  secured  to  be  paid  becoming  due  in  May 
1878,  this  action  was  commenced  to  foreclose.  The  mort- 
gagor, Frances  Longyor,  answered,  pleading  the  defense  of 
usury,  alleging  that  the  mortgage  was  given  by  the  defendant 
to  Abner  P.  Downer  to  secure  a  loan  of  $5,000,  and  that  it 
was,  at  the  time  of  such  loan,  cormptly  and  against  the  form  of 
the  statute,  agreed  between  the  defendant  and  Downer  that 
she  should  pay  him  the  sum  of  $300  for  the  loan  and  forbear- 
ance of  said  money ;  that  the  loan  was  afterward  made  and  the 
$300  paid  to  Downer  by  defendant. 

Upon  the  trial  the  proof  established  and  the  court  found 
Vol.  in.--7 
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the  following  facts  among  others :  that  Abner  P.  Downer  was, 
at  ^he  time  of  this  transaction,  the  duly  appointed  gnardlan 
of  his  infant  brother  and  sister,  William  Y.  Downer  and  Alice 
M.  Downer ;  that  he  had  accepted  the  office  and  execated  bonds 
for  the  faithful  performance  of  his  duties^  and  that  from  the 
f nnds  belonging  to  his  wards  the  loan  in  question  was  made ; 
that  in  February,  1870,  one  John  H.  H.  Clark,  the  son  of  the 
defendant  Frances  Longyor,  was  the  owner  of  a  bond  and 
mortgage  given  to  him  by  his  mother,  to  secure  the  sum  of 
$2,270  with  interest;  that  the  defendant,  being  desirous  of 
borrowing  a  sum  of  money,  authorized  Clark  to.  obtain  it; 
Clark  applied  to  Downer  for  a  loan  which  resulted  in  an  agree- 
ment ^'  that  Downer  should  purchase  of  Clark  his  bond  and 
mortgage  of  $2,270  and  loan  Frances  Longyor  the  additional 
sum  of  $5,000,  and  that  Downer,  for  the  purchase  of  the  bond 
and  mortgage,  and  for  making  the  loan,  should  be  allowed  a 
discount  from  the  amount  due  on  the  Clark  bond  and  mort- 
gage, of  the  sum  of  $471  48.  This  transaction  was  consum- 
mated by  the  assignment  by  Clark  to  Downer  of  his  mortgage, 
and  the  payment  to  him  by  Downer  of  the  amount  secured  by 
this  mortgage,  less  the  sum  of  $471  48. 

Afterward,  and  on  the  29th  of  March,  1870,  the  defendant, 
Frances  Longyor,  executed  to  Abner  P.  Downer,  guardian,  etc, 
to  secure  the  loan  to  her,  the  bond  and  mortgage  in  suit,  and 
upon  its  delivery  to  Downer,  received  from  him,  through  her 
agent  Clark,  the  full  sum  of  $5,000. 

The  court  further  found  that  the  sum  of  $471  48,  agreed  to 
be  deducted  from  the  face  of  the  Clark  bond  and  mortgage,  was 
fixed  upon  and  deducted  as  a  sum  to  reward  Abner  P.  Downer, 
personally,  for  making  such  purchase  and  loan,  and  was  so  un- 
derstood by  both  parties,  and  it  was  not  intended  by  Downer 
that  it  should  be  paid  over  to  the  persons  for  whom  he  was 
guardian ;  that  Clark  and  Longyor  both  knew  at  the  time  of 
the  making  of  this  purchase  and  loan  that  the  moneys  used  for 
that  purpose  belonged  to  the  funds  in  Downer's  hands  as 
guardian  of  his  brother  and  sister,  and  that  it  was  the  purpose 
and  intention  not  only  of  Downer,  but  also  of  Mrs.  Longyor 
and  her  agent  Clark,  to  have  the  bond  and  mortgage  in  qneo- 
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tion  made  payable  to  Abner  Downer  as  such  guardian.  The 
court  also  found  that  at  the  time  of  the  trial  the  general  guar- 
dian had  settled  with  and  paid  his  wards,  but  when  did  not  ap- 
pear ;-  and  finallj  that  this  transaction  was  not  usurious,  and  that 
the  securities  were  valid  in  the  hands  of  the  plaintiff.  The 
above  are  substantially  all  of  the  findings  material  to  the  ques- 
tions raised  on  this  appeal. 

There  is  no  evidence  or  finding  as  to  the  actual  value  of  th« 
Clark  mortgage  at  the  time  of  this  transaction.  Neither  is 
there  any  finding  as  to  what  specific  sum,  if  any,  was  to  be  ^* 
lowed  to  Downer  for  the  loan  of  the  $5,000.  The  court  re- 
fused to  find  that  the  sum  of  $300  was  to  be  allowed  for  such 
purpose.  We  are  now  asked  to  reverse  the  judgment  rendered 
upon  this  report,  and  to  declare  the  transactions  in  question 
usurious  as  matter  of  law. 

Decisions  are  quite  numerous  to  the  effect  that  the  purchase 
of  interest-bearing  notes  or  mortgages  at  less  than  their  face 
value,  though  their  payment  be  guaranteed  by  the  vendor,  are 
not  necessarily  usurious.  {Brooks  v.  Avery y  4  N.  T.  285; 
Cram  v.  Hend/ricka,  7  Wend.  669 ;  Thomas  v.  Fish^  9  Paige, 
478;  CaUin  v.  Qanter,  11  K  T.  368;  Colh  v.  Titus,  10  Id. 
198.)  There  is  no  presumption  that  a  mortgage  is  of  the  value 
of  the  sum  appearing  as  unpaid  thereon,  especially  when  it  is 
transferred  in  connection  with  a  loan  which  is  claimed  to  be 
usurious  on  account  of  the  difference  between  the  price  paid 
and  the  amount  purporting  to  be  unpaid  thereon. 

Savage,  Ch.  J.,  says :  '^  CTsury  is  a  defense  which  must  be 
strictly  proved,  and  the  court  will  not  presume  a  state  of  facts 
to  sustain  this  defense  where  the  instrument  is  consistent  with 
correct  dealing."  {Marvin  v.  Feeter,  8  Wend.  533.  See,  also, 
Smith  V.  Marvin,  27  N.  T.  142 ;  Mutual  Life  Ins.  Co.  v. 
Kashawy  66  Id.  544;  Thomas  v.  Murray,  32  Id.  610.) 

From  the  findings  in  this  case,  and  the  absence  of  any  proof 
of  value,  we  might  well  presume  that  the  price  paid  by  Downer 
for  this  mortgage  represented  its  actual  value.  To  hold  other- 
wise would  require  us  to  decide  as  matter  of  law,  in  order  to 
support  a  defense  of  usury,  that  this  mortgage  was  of  greater 
value  than  the  price  paid,  although  the  findings  of  the  court 
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Below  are  not  incoDsistent  with  the  fact  that  the  mortgage  mtj 
have  actually  been  worth  mnch  less.  Bat  it  is  unnecessary, 
and  perhaps,  under  the  peculiar  condition  of  the  findings  in 
this  case,  improper  to  dispose  of  the  case  upon  this  ground,  ai 
we  think  the  judgment  sustainable  upon  another  theory.  The 
funds  with  which  this  loan  was  made  did  not  in  equity  belong 
to  Abner  P.  Downer,  but  were  the  property  of  an  estate  of 
which  he  was  the  representative.  He  could  not  use  those 
funds  for  his  own  purposes,  and  had  the  right  to  invest  them 
only  in  obedience  with  settled  rules  of  law  relating  to  the  in- 
yestment  of  trust  funds.  These  rules  forbid  their  employment 
in  iDegal  or  speculative  transactions  as  well  as  in  the  purchase 
of  doubtful  and  indiscriminate  securities. 

It  was  said  by  Judge  WoodruflE,  in  the  case  of  £ing  v. 
TaUbot  (40  K  Y.  84) :  "It  is  not  true  that  there  is  no  under- 
lying principle  or  rule  of  conduct  in  the  administration  of  a 
trusty  which  calls  for  obedience.  Whether  it  has  been  declared 
by  the  courts  or  not ;  whether  it  has  been  enacted  in  statutes 
or  not  ;■  whether  it  is  in  familiar  recognition  in  the  afEairs  of 
life,  there  appertains  to  the  relation  of  trustee  and  cestui  que 
trust  a  duty  to  be  faithful,  to  be  diligent,  to  be  prudent  in  an 
administration  intrusted  in  the  former,  in  confidence  in  his 
fidelity,  diligence  and  prudence." 

"  This  necessarily  excludes  all  speculation,  all  investments 
for  an  uncertain  and  doubtful  rise  in  the  market,  and,  of 
eourse,  everything  that  does  not  take  into  view  the  nature  and 
object  of  the  trust,  and  the  consequences  of  a  mistake  in  the 
selection  of  the  investment  made." 

The  guardian,  Abner  P.  Downer,  stood  in  the  relation  of 
an  agent  to  this  property ;  not  only  that,  but  an  agent  bound 
in  law  to  execute  his  power  over  the  funds  in  a  special,  limited 
and  lawful  manner,  and  who  could  be  relieved  from  this  duty 
only  by  the  order  of  a  court  having  jurisdiction  of  the  matter. 
The  defendant  knew  the  limit  and  extent  of  the  trustee's  au- 
thority, for  that  was  defined  by  rules  of  law,  of  which  she,  like 
all  others,  must  be  presumed  to  have  had  knowledge.  Know- 
ing this,  she  approached  the  guardian  to  procure  moneys  be- 
longing to  this  estate,  and  sought  to  accomplish  her  purpose  by 
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offering  a  personal  indncement  to  the  coetodian  of  these  funds. 
It  is  impossible  to  hold  that  this  transaction  was  usurious.  A 
trustee,  although  he  may  be  vested  with  title  to  the  trust  fund« 
has  a  mere  naked  title,  without  any  proprietary  or  disposable 
interest  in  the  property.  His  power  over  it  is  limited  either 
by  known  rules  of  law  or  those  capable  of  easy  ascertainment, 
and  he  cannot  be  considered  the  lender  of  the  trust  funds 
within  the  meaning  attached-  to  that  tei*m  by  our  statutes  re- 
lating to  usury.  By  the  contract  of  loan,  the  real  lenders  were 
not  to  receive  anything  in  excess  of  legal  interest. 

The  principles  frequently  declared  by  this  court  seem  to 
preclude  any  view  of  this  transaction  which  would  lead  to  a 
contrary  conclusion.    The  cases  are  quite  numerous   to  the 
effect  that  where  an  agent  loans  moneys  belonging  to  his  prin- 
cipal, and  as  a  condition  of  the  loan  receives  a  bonus  from  the 
borrower  for  his  own  benefit,  without  the  knowledge,  consent, 
or  authority  of  his  principal,  the  security  taken  for  such  loan  is 
not  thereby  rendered  void  for  usury.     {Condit  v.  Baldwin,  21 
N.  Y.  219;  Bell  v.  Day,  32  Id.  168;  Estevez  v.  Purdj/y  66 
Id.  446 ;  MiUiuil  Life  Ins,  Co.  v.  Kaahaw,  supra,)    In  analogy 
with  this  principle,  we  think  the  transaction  in  question  was 
not  usurious.     The  borrower  here  was  informed  that  the  funds 
proposed  to  be  used  were  not  the  individual  funds  of  Abner  P. 
Downer.    She  treated*  with  Downer  as  the  representative  of 
principals  who  were  the  real  owners  of  the  fund  from  which 
the  loan  was  made.    ^NTot  only  this,  but  she  also  knew  that  these 
were  trust  funds,  subject  in  their  disposition  and  control  to  the 
rules  governing  the  investment  of  trust  estates,  and  from  the 
very  nature  of  the  case  that  their  custodian  was  forbidden  by 
law  from  engaging  in  illegal  transactions  with  such  funds.     She 
entered  into  this  contract,  therefore,  knowing  that  Downer  did 
.  not,  and  could  not,  have  authority  to  enter  into  a  usurious  con- 
tract on  behalf  of  his  principals;  not  only  this,  but  she  did  not 
pay,  or  agree  to  pay,  the  actual  owners  of  the  funds  a  bonus, 
but  agreed  to  pay  it  to  Abner  P.  Downer  for  his  individual 
use.    By  the  terms  of  the  agreement  the  real  lenders  in  this 
case  were  not  to  receive,  either  directly  or  indirectly,  anything 
beyond  legal  interest  and  the  repayment  of  the  money  actually 
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loaned.  If  an  adalt  can  be  relieyed  from  an  apparently  nsnrioiu 
contract  made  by  his  agent,  upon  the  ground  that  the  nsurioiu 
premium  was  taken  and  retained  by  such  agent  without  the 
principal's  knowledge,  authority  or  consent,  how  much  stronger 
is  the  position  of  an  infant,  the  disposition  of  whose  pro]>eity 
is  environed  by  stringent  legal  rules,  and  who  is  always  subject 
to  tl>e  disabilities  of  non-age,  rendering  him  incapable  of  bind- 
Ing  himself,  either  by  acquiescence  or  consent. 

It  is  quite  unnecessary  to  discuss  the  effect  of  a  subsequent 
ratification  by  the  principal,  upon  the  loan,  and  the  subsequent 
relations  of  the  agent  to  the  principal,  for  this  case  is  destitute 
of  evidence  of  ratification.  It  is  enough  to  say  that  it  would 
have  no  different  effect  than  that  of  a  subsequent  ratification 
in  the  cases  of  Gondii  v.  Baldwin^  and  others  above  cited. 
The  acceptance  of  the  security,  and  bringing  suit  thereon  by 
the  principal  with  knowledge  of  the  act  of  the  agent,  is  not  a 
ratification.  {Estevez  v.  Purdy^  gupra;  Stout  v.  Bider^  12 
Hun,  574.)  Especially  would  this  be  so,  if  knowledge  of  the 
transactions  attending  the  loan  is  not  brought  home  to  him. 

The  position  urged  by  the  counsel  for  the  appellant,  that  this 
loan  must  be  regarded  as  an  individual  transaction  between 
Abner  P.  Downer  and  the  defendant,  although  he  was  de- 
scribed in  the  bond  and  mortgage  as  Abner  P.  Downer,  guar- 
dian, etc.,  cannot  be  maintained.  It  is  thought  to  be  supported 
by  a  line  of  cases  holding  that  an  addition  to  the  name  of  a 
contracting  party,  of  his  title  or  ofiSce,  does  not  deprive  the 
contract  of  its  personal  character.  These  authorities  have  no 
application  to  this  case.  They  relate  only  to  the  liability  of 
the  person  employing  such  title  in  an  action  between  him  and 
a  third  party.  {Sutherland  v.  Carry  85  N.  Y.  110.)  The  ques- 
tion here  is  that  of  the  ownership  of  the  moneys  represented 
by  this  mortgage,  and  is  to  be  determined  by  the  principles 
governing  the  ownership  and  management  of  trust  estates. 
The  words  *' guardian,  etc.,"  inserted  in  the  securities  in  ques- 
tion, operated  as  notice  to  the  defendant  Longyor,  of  the  rights 
of  the  wards  of  whom  Downer  was  guardian.  {^Pendleton  t. 
Fay^  2  Paige,  202 :  Budd  v.  Munroe^  18  Hun,  816 ;  Duncan^ 
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▼.  Jaudan,  15  Wall.  165 ;  Shato  y.  Spencer,  100  Mass.  889 ;  1 
Am.  Rep.  115.) 

It  is  repagnant  to  the  equitable  principles  controlling  the 
management  and  disposition  of  trust  estates  to  say  that  a  trustee 
can  acquire  an  interest  in  trust  property  as  against  his  oeetuie 
que  tntetj  merely  by  dealing  with  it  in  his  individual  name.  (3 
Perry  on  Trusts,  §  836.)  The  circumstance  that  a  ti*ustee  has 
given  a  bond  for  the  faithful  performance  of  his  duties  does  not 
affect  the  application  of  these  principles.  Such  security  is 
usually  given  upon  the  appointment  of  a  trustee  by  a  court,  and 
in  the  case  of  many  other  trusts,  and  yet  it  has  never  been  sup- 
posed that  this  fact  in  any  way  impaired  the  remedies  open  to 
the  beneficiaries  of  a  trust,  or  had  any  other  effect  than  to  give 
them  the  additional  security  furnished  by  the  bond.  The  cee- 
tuis  £tte  trust  have  the  option  to  prosecute  the  trustee  and  his 
bond,  or  to  foUow  and  reclaim  the  property.  (2  Perry  on 
Trusts,  §  848.) 

In  conclusion  we  say  that,  while  there  may  be  trusts  of  such 
a  character  that  an  illegal  and  usurious  loan  of  the  funds  be- 
longing to  them  will  render  the  securities  taken  therefor  void, 
in  the  case  at  bar  we  are  satisfied  that  it  would  be  incon- 
sistent with  well-established  principles  to  hold  that  the  loan- 
ing of  the  moneys  of  an  infant  by  his  legal  guardian  is  usuri- 
ous, although  the  guardian  exacted  more  than  lawful  interest 
for  the  loan. 

The  judgment  appealed  from  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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BoAGH  V8.  Ames. 

[80  Kentucky,  6.] 

EzBOUnON  OF  OOKTRACr  BY   ADMINIBTEATOR   OF   INBOLTENT 

ESTATE. 

An  administrator  who  acts  in  good  faith  and  ezecntea  a  contract  mads  with  de- 
cedent for  the  deliyery  of  personal  property,  paid  for  before  his  death,  the 
breach  of  which  would  resnlt  in  damage  to  the  estate,  will  not  be  responmhle, 
although  the  estate  is  insolyent. 

Spalding  dk  l^alding^  for  appellants. 
C.  Bennett  and  C,  C.  Rose^  for  appellees. 

Pryor,  J.  By  section  33  of  the  General  Statutes,  chapter 
39,  all  debts  and  liabilities  of  a  decedent  are  of  eqnal  dignity, 
and  to  be  paid  ratably  in  the  administration  of  the  estate,  ex- 
cept certain  liabilities  therein  specified ;  and  by  section  42  of 
the  same  chapter,  when  the  personal  representative  has  paid  to 
a  creditor,  etc.,  an  nndne  proportion  of  his  demands,  he  may 
recover  from  the  creditor,  distributee,  or  devisee  the  amount 
of  overpayment,  with  the  interest  thereon.  In  the  case  before 
us,  the  intestate,  W.  E.  Ames,  in  his  lifetime,  sold  to  Buck- 
ham  and  Field  his  crop  of  com,  estimated  at  12,000  bushels, 
which  Ames  was  to  shell,  sack,  and  deliver  between  the  first 
and  last  of  March,  to  be  good,  sound,  merchantable  flint  corn, 
put  up  and  delivered  in  good  order,  at  the  price  of  forty-five 
cents  per  bushel,  to  be  paid  for  on  delivery  by  the  vendees. 
At  the  time  of  the  sale,  and  shortly  after,  the  purchasers  paid 
to  Ames,  on  this  sale,  the  sum  of  $2,233  26.  Ames,  before 
the  corn  was  delivered,  died,  and  the  appellee,  James  H.  Dyer, 
was  appointed  his  administrator.  The  corn  was  shucked  and 
in  pens  at  the  death  of  the  intestate,  to  enable  him  to  comply 
with  his  agreement,  and  when  the  appellee  administered,  he 
delivered  the  corn,  and  received  the  balance  of  the  purchase 
price,  with  which  he  has  charged  himself  as  administrator. 

The  appellee,  finding  that  liens  had  been  asserted  by  certain 
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ereditOTS  on  portions  of  the  estate  of  bis  intestate,  filed  a  peti- 
tion in  equity  asking  for  an  ascertainment  of  the  liens,  and  a 
reference  to  the  commissioner  for  the  purpose  of  auditing  his 
accounts  and  settling  the  estate.  An  amended  petition  was 
also  filed,  in  which  the  insolvency  of  the  estate  is  alleged  by 
reason  of  the  numerous  claims  that  are  being  presented,  and  the 
chancellor  is  called  upon  to  settle  it  as  an  insolvent  estate. 
The  petition  and  amendment  were  both  filed  after  the  com  had 
been  delivered  to  the  vendees  by  the  administrator.  The  ap- 
pellants, who  were  creditors,  filed  answers,  as  well  as  excep- 
tions to  the  commissioner's  report,  by  which  they  seek  to  make 
the  administrator  liable  for  delivering  the  com,  insisting  that 
the  purchasers,  Bnckham  and  Field,  were  not  entitled  to  the 
com,  and  could  only  recover  the  amount  of  money  advanced 
on  their  purchase ;  that,  as  to  this  money,  they  occupied  the 
position  of  a  general  creditor.  If,  by  the  terms  of  the  contract, 
the  title  passed  to  the  corn  at  the  time  of  the  sale,  then  the 
creditors  can  assert  no  claim  as  against  the  administrator ;  but 
without  determining  this  question,  it  seems  to  us  the  personal 
representative  should  not  be  held  responsible. 

The  particular  corn  delivered  was  the  subject  of  the  agree- 
ment between  the  parties.  It  had  been  placed  in  pens  ready 
for  delivery,  and  the  sum  of  $2,233  advanced  upon  it  by  the 
purchasers.  It  was  a  contract,  the  violation  of  whidi  sub- 
jected the  estate  of  the  intestate  to  damages,  and  it  was  with 
the  personal  representative,  under  the  circumstances,  to  deter- 
mine whether  he  would  comply  with  the  terms  of  sale  by  de- 
livering the  com,  or  refuse  to  do  so,  and  thereby  make  the 
estate  liable  not  only  for  the  money  advanced  upon  it,  but  for 
such  damages  as  the  purchaser  would  be  entitled  to  recover 
for  the  breach  of  the  agreement. 

It  was  certainly  not  such  a  fixed  or  ascertained  liability  as 
that  of  an  ordinary  debt,  but  involved  the  question  only  as  to 
whether  the  personal  representative  should  comply  with  the 
agreement,  or  subject  the  estate  to  damages.  If  com  had  ad- 
vanced a  dollar  on  the  barrel,  the  creditor  might  then  have 
been  heard  to  complain  of  the  failure  of  the  administrator  to 
execute  the  contract  of  his  intestate.    It  is  evident  the  ap- 
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pellee  wus  not  aware  of  the  iosolTencj  of  the  estate  at  the  time 
he  delivered  the  com,  and  tlie  only  question  really  involyed  is, 
did  the  administrator  act  in  good  faith  when  executing  the 
contract  ?  This  is  not  an  ordinary  demand,  snch  as  is  contem- 
plated by  the  statute,  that,  when  dischaiged,  must  be  done  at 
the  risk  of  the  personal  representative.  So  far  as  the  estate  is 
concerned,  it  not  only  inyolved  the  repayment  of  the  moneys  ad- 
vanced, but  damages  for  the  non-delivery  of  the  property  pur- 
chased, and  the  administrator,  exercising  a  discretion  as  to  his 
duty,  complied  with  the  terms  of  the  contract,  and  relieved 
the  estate  from  a  litigation  that  must  have  resulted  in  the 
assessment  of  damages  against  it,  as  well  as  a  recovery  of  the 
principal  sum  advanced.  He  may  have  supposed  that  the  title 
passed  to  the  vendee,  as  is  insisted  by  his  counsel  in  argument 
here ;  but  whether  he  did  or  not,  his  action  was  within  the 
range  of  a  discretion  he  had  the  right  to  exercise,  and  the 
creditors  should  not  complain.  An  administrator  is  entitled 
to  the  presumption  of  good  faith  in  the  discharge  of  such 
duties  as  are  not  defined  by  statnte,  like  any  other  trustee. 
Section  33  of  chapter  39,  General  Statutes,  was  not' intended  to 
compel  the  administrator  to  submit  to  an  action  for  damages, 
for  the  purpose  of  settling  such  unliquidated  demands  as  tliis, 
but  it  is  his  duty  to  do  that  which,  in  the  exercise  of  a  proper 
discretion,  he  thinks  best  for  the  interests  of  the  estate. 

Under  the  ancient  rule  with  reference  to  the  payment  of 
debts,  the  liability  of  the  administrator  depended  principally 
upon  his  good  faith  and  vigilance  in  ascertaining  their  justice ; 
and  in  equity,  when  the  personal  representative  acted  in  good 
faith  and  paid  debts  or  claims  when  there  was  a  deficiency  of 
assets,  he  was  entitled  to  relief.  (Story's  Equity  Jurispru- 
dence, vol.  I,  p.  95 ;  3  Dana,  p.  41.) 

While  the  relief  in  such  cases  is  now  regulated  by  statute, 
it  by  no  means  follows  that  in  the  class  of  cases  before  us  all 
discretion  is  withheld  from  the  personal  representative,  and  he 
is  compelled  to  submit  to  the  costs  of  expensive  litigation  in 
order  to  settle  that  which,  as  a  prudent  business  man,  he  could 
determine  without  involving  the  estate  in  costs.  The  damages 
in  this  case,  may,  and,  doubtless,  under  the  proof,  would  not 
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liftTe  been  heavy  against  the  estate ;  still,  this  conrt  will  not 
speculate  on  sach  a  resnlt,  and  when  the  administrator  in  good 
faith  has  complied  with  a  contract  made  bj  his  intestate  for 
the  delivery  of  property  that  had  been  paid  for,  and  the  breach 
of  which  wonld  have  resulted  in  damages  and  costs  against  his 
estate,  the  chancellor  will  not  hold  the  personal  representative 
responsible  when  the  entire  proceedings  shows  that  he  acted  in 
the  best  of  faith.  The  claim  of  Matthias'  executor  was  prop- 
erly disregarded ;  the  com  had  been  removed  from  the  rented 
premises  for  several  months,  and  the  lien  as  to  the  creditors 
was  gone.    The  judgment  below  in  each  case  is  afiSrmed. 


Exeeation  of  testator's  contract  by  administrator  or  executor.— It  is 

a  general  rule  of  law,  that  the  personal  representatires  are  responsible  to 
the  extent  of  the  assets  that  come  to  their  hands,  upon  all  the  contracts  of 
their  testator  or  intestate,  whether  they  are  deeds,  or  contracts  by  record, 
or  simple  contracts,  and  whether  ''  the  executors  and  administrators"  are 
named  in  the  contract,  or  whether  they  are  not,  and  whether  the  breach 
has  been  incurred  in  the  lifetime  of  the  decedent  or  after  his  decease. 
Woods  V.  Ridley,  27  Miss.  119. 

At  common  law,  if  an  executor  or  administrator  undertook  to  perform 
the  contracts  of  the  decedent,  it  was  upon  his  own  personal  responsibility, 
so  that  if  losses  were  sustained  he  was  required  to  bear  them,  while,  if 
profits  were  realized,  they  were  assets  in  his  hands  for  the  benefit  of  the 
estate.  Smith  y.  Wilmington  Coal  Co.  83  Illinois,  498;  Mowry  v.  Adams, 
14  Mass.  827;  Mills  v.  Murray,  4  Exch.  868;  Howard  v.  Wheatley,  02  L. 
J.  Ch.  486. 

Bat  this  hard  rule  of  the  common  law  is  relaxed  in  equity  and  by  stat- 
ute in  England,  and  in  most  if  not  all  of  the  States  of  the  Union.  22  and 
23  Vict.  c.  35,  S  27;  Clegg  v.  Rowland,  L.  R.  8  Eq.  868;  Davis  v.  French, 
20  Maine,  21 ;  Ellis  t.  Merriman,  6  B.  Mon.  296. 

It  is  now  generally  a  question  of  honesty  and  due  diligence.  Meeker 
▼.  Tandervart,  15  N.  J.  Law,  892 ;  Laughlin  t.  Lorenz,  48  Penn.  St.  275 ; 
Daris  v.  Lane,  11  N.  H.  612;  Gray  y.  Hawkins,  8  Ohio  St.  449;  Getz's 
Estate,  12  Phila.  (Pa.)  148. 

The  personal  representative  must  even  dispute  and  avoid  any  illegal 
contract  made  by  the  decedent,  or  one  corrupt  and  contrary  to  good 
morals.  Eabanks  v.  Dobbs,  4  Arkansas,  178;  Ross  v.  Hardin,  44  N.  T. 
Super.  Ct.  26;  Martin  v.  Root,  17  Mass.  222;  Cross  v.  Brown,  51  N.  H. 
486;  WeUh  v.  Welsh,  105  Mass.  229;  McLean  v.  Weeks,  61  Maine,  227; 
Doe  V.  Clark,  42  Iowa,  128. 
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The  duty  of  the  personal  repreeentative  extends  to  executory  contnets 
as  well  as  to  others.  Warner  v.  Humphrey,  d  M.  &  G.  858;  Collinson  t. 
Lister,  20  Beav.  865;  Wentworth  v.  Cook,  10  Ad.  &  E.  42. 

But  the  executory  obligation  must  have  been  founded  in  contract, 
hence  g^s  causa  mortii,  not  fully  completed  by  the  decedent,  cannot  be 
enforced  against  the  executor  or  administrator.  Hooper  y.  (Goodwin,  1 
Swanst.  485;  Shurtleff  t.  Francis,  118  Mass.  154;  BeU  v.  Hewitt,  24  In- 
diana, 280;  Baxter  v.  Gray,  8  M.  &  G.  771 ;  Niels  y.  Smith,  14  Vesey,  491; 
Egerton  v.  Egerton,  17  N.  J.  Eq.  419. 

It  is  held  in  Alabama,  that  the  duty  of  the  personal  representative  is 
confined  to  carrying  out  existing  contracts,  and  that  he  may  not  make 
new  ones  without  an  order,  by  the  decedent,  for  carrying  on  the  business. 
Hollingsworth  t.  Hollingsworth,  65  Ala.  821.  But  see,  also,  Bowker's 
Estate,  12  Phila.  (Pa.)  88. 

But  this  duty  does  not,  in  any  event,  extend  to  contracts  of  the  dece- 
dent as  to  trusts.  It  is  only  his  duty  to  settle  the  accounts  and  close  up 
the  trust.  Little  v.  Walton,  23  Penn.  St.  164;  Bowman  v.  Raineteaux,  1 
HoflEm.  (N.  Y.)  160. 

As  an  exception  to  the  general  rule,  that  the  contracts  of  the  decedent 
devolve  upon  the  personal  representative,  is  to  be  noted  in  the  case  of 
such  contracts  as  are  of  a  personal  nature,  or  necessarily  limited  to  the 
lifetime  of  the  decedent.  All  such  contracts  die  with  the  person,  as,  for 
example,  contracts  of  an  author  or  poet ;  or  skilled  artizan,  as  an  archi- 
tect or  builder;  or  soldier.  In  such  contracts  it  is  to  be  assumed  that 
death  is  a  cancellation  of  the  obligation.  Aiboni  v.  Kirkman,  1  M.  &  W. 
428;  Robinson  v.  Davison,  L.  R.  6  Ex.  260;  Blood  v.  Winstead,  28  Penn. 
St.  816;  Siler  v.  Gray,  86  N.  C.  566 ;  Coke  v.  Colcroft,  2  Wm.  B.  866; 
Bradbury  v.  Morgan,  1  H.  &  C.  249. 

There  is  special  force,  in  this  exception,  in  the  case  of  employer  and 
employed.  Tasker  v.  Shepherd,  6  H.  &  N.  575;  Campanari  v.  Woodbum, 
16  C.  B.  400. 

In  Massachusetts  it  is  held  that  an  executor  is  not  liable  for  the  ex- 
pense of  a  child  placed  at  a  boarding-school  by  the  decedent  in  her  life- 
time.   Browne  v.  McDonald,  129  Mass.  66. 

See  also,  as  to  the  personal  element  in  contracts,  of  a  decedent,  Colla- 
more  v.  Wilder,  19  Kansas,  16;  Succession  of  Gayle,  27  La.  Ann.  547; 
Gouldsmith  v.  Coleman,  67  Ga.  425;  McGUI  v.  McGill,  2  Mete.  (KyJ 
268. 
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Bents  and  fboftts  dttebmiediate  tbstatob'b  death,  aivd  ex- 
ebcibe  of  poweb  of  bale. — poweb  of  sale,  when  ocpbba- 
TiYs. — Compensation  of  exboutoji  betond  btatdtoby  fsbb. 

At  law  the  rents  and  profita  of  land  intennediate  the  testator's  death,  end  the 
ezereiee  of  a  power  of  sale,  belong  to  the  holder  of  the  legal  title ;  in  eqmtj, 
if  the  power  operates  as  an  intermediate  conyeraion  of  the  land  into  peraonal- 
ij,  anch  profits  are  a  part  of  the  fund  and  ahould  be  acconoted  for  by  the  heir 
to  the  executor,  and  by  the  latter  to  the  beneficiary. 

Where  the  general  scheme  of  the  wlU  requires  a  oonTersion,  the  court  will  eon. 
stme  a  power  of  sale  as  imperative,  although  the  donee  of  the  power  is  yetted 
with  a  discretion  as  to  the  time  of  sale. 

Where  an  executor  renders  seryices  to  an  estate  outside  his  executorial  dutiea,  aa 
in  managiog  and  improving  for  many  years  furm  lands,  crediting  the  profits  to 
the  estate,  he  is  entitled  to  suitable  compensation  for  bis  seryices  in  addition 
to  his  statutory  fees,  and  a  legacy  from  teatator. 

If  a  trustee  neglect  to  invest  funds  held  by  him,  within  a  reasonable  time,  aix 
months  being  usually  allowed,  he  \b  prima  facie  chargeable  with  interest,  and 
he  haa  the  burden  of  proof,  upon  an  accounting,  to  justify  the  delay. 

Appeal  from  a  judgment  of  the  general  term  of  the  Su- 
preme Court  in  the  fourth  department,  affirming  a  judgment 
upon  the  report  of  a  referee. 

Action  by  the  widow  and  only  child  of  John  H.  Lent,  de- 
ceased, against  the  latter's  executors,  for  an  accounting  and 
transfer  of  portions  of  testator's  estate  to  plaintiffs.  The  por- 
tions of  the  will  in  controversy  are  : 

"  Item  third.  *  *  *  And  I  also  give,  devise,  and  be- 
queath unto  my  said  wife,  Hattie  R.  Lent,  the  use,  occupation, 
and  enjoyment  of  my  homestead  farm  and  premises,  containing 
about  two  hundred  acres  of  laud,  situate  on  the  north  side  of 
Main  street,  in  Le  Eoy,  for  and  during  her  natural  life,  free  of 
rent,  and  at  the  decease  of  my  said  wife,  I  give,  bequeath,  and 
devise  my  said  homstead  farm  to  my  said  daughter,  Lucy  M., 
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her  heirs  and  afisigns  forever  in  fee ;  and  in  case  mj  said 
daughter,  Lncj  M.,  should  die  before  my  said  wife,  without 
leaving  lawful  issue,  then  I  give  and  devise  my  said  home 
stead  farm  to  my  said  wife  absolutely  in  fee,  her  heirs  and  as- 
signs, forever." 

"  Item  fifth.  I  hereby  will  and  direct  my  said  executors  to 
set  apart  and  invest  the  further  sum  of  ten  thousand  dollars 
($10,000)  out  of  my  perso^^al  property  or  estate,  on  bond  and 
mortgage  on  unincumbered  real  estate,  worth  double  th&t 
amount  on  semi-annual  interest,  the  interest  on  such  sum,  or  so 
much  thereof  as  may  be  necessary,  I  direct  to  be  expended  an- 
nually by  my  said  executors  for  the  support,  maintenance  and 
education  of  my  said  daughter,  Lucy  M.,  during  her  minority, 
and  in  case  the  interest  or  income  of  said  sum  shall  be  more 
than  sufficient  for  the  purpose  above  expressed,  then  I  direct 
that  the  surplus  thereof  shall  be  added  to  and  become  part  of 
the  principal  sum  to  be  invested  as  aforesaid ;  and  I  further 
direct,  that  on  and  after  my  said  daughter,  Lucy  M.,  shall  attain 
the  age  of  twenty-one  years,  the  said  sum  shall  continue  to  be 
invested  by  my  said  executors,  or  the  survivor  of  them,  as 
above  directed,  and  the  interest  thereon  to  be  paid  to  her  semi- 
annually during  her  natural  life ;  and  in  case  my  said  daughter 
shall  die  before  my  said  wife,  without  leaving  lawful  issue,  then 
I  direct  that  the  said  principal  sum  above  set  apart  for  her 
benefit  shall  be  paid  to  my  said  wife,  to  have,  hold  and  use  the 
same,  and  to  her  heirs  and  assigns,  forever. 

'^  Item  sioBth.  I  give  and  bequeath  to  my  said  wife,  Hattie 
B.,  an  annuity  of  seven  hundred  dollars,  to  be  paid  to  her  semi- 
annually during  her  natural  life,  and  direct  my  said  executors 
to  set  apart  and  invest  out  of  my  personal  estate  a  sum  suffi- 
cient to  produce  such  annuity,  to  be  invested  on  bond  and  mort- 
gage on  unincumbered  real  estate  at  least  double  the  amount, 
and  if  my  said  daughter  survives  my  said  wife,  then  my  said 
daughter,  Lucy  M .,  is  to  inherit  this  annuity  absolutely,  and  in 
that  case  I  give  and  bequeath  such  annuity  unto  my  said 
daughter,  to  be  paid  and  invested  as  above  directed." 

^^Item  eighth.  I  give  to  my  executors,  each,  the  sum  of  one 
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tbonsand  dollars,  over  and  above  fees  for  executing  this  mj 
will. 

^^Itetn  ninth.  I  hereby  authorize  and  empower  my  said  exeo- 
ntore,  or  the  survivor  of  them,  to  sell  all  of  my  real  estate  and 
ooQvert  the  same  into  money  (except  my  said  homestead  farm), 
at  BQch  time  or  times,  and  at  such  prices  as  shall  to  them  seem 
best  for  the  interest  of  my  estate,  and  to  carry  out  any  and  all 
contracts  executed  by  me ;  and  I  further  direct  my  said  exec- 
utors, after  paying  debts  and  carrying  out  the  provisions  of  my 
will  as  above  directed,  to  invest  all  the  balance  and  remainder 
of  my  estate  remaining  in  their  hands  on  bond  and  mortgage 
on  unincumbered '  real  estate,  worth  double  the  amount,  on 
semi-annual  interest,  or  in  State  stocks  of  New  York,  or  both, 
as  to  them  shall  seem  best  for  the  interest  of  my  estate. 

^^  The  one  equal  half  of  such  balance  or  remainder  I  give 
and  bequeath  to  my  said  daughter,  Lucy  M.,  to  be  paid  to  her 
on  her  attaining  twenty-one  years  of  age,  and  to  her  heirs  and 
assigns  forever,  except  in  case  she  shall  die  before  my  said  wife 
without  leaving  lawful  issue,  then  such  balance  or  remainder 
to  be  paid  to  my  said  wife  absolutely.  The  other  one-half  of 
snch  balance  or  remainder  I  give  and  bequeath  to  my  said  wife, 
Hattie,  to  be  paid  to  her  at  the  expiration  of  ten  years  after 
my  decease,  her  heirs  and  assigns.  In  case  she  dies  before  my 
Baid  daughter,  then  the  said  one-half  last  above  mentioned  to 
be  paid  to  my  said  daughter  absolutely. 

^'  The  above  provisions  and  bequests  to  my  said  wife  to  be 
in  lieu  of  her  dower  out  of  my  estate. 

"Hereby  revoking  all  former  wills  or  codicils  by  me  made. 

"  And  I  hereby  constitute  and  appoint  my  wife,  Hattie 
R.  Lent,  E.  Nelson  Bailey  and  Hayden  U.  Howard,  executrix 
and  executors  and  trustees  of  this  my  last  will  and  testament. 

*' And  I  do  appoint  my  said  wife  guardian  of  my  said  daugh- 
ter, and  in  case  of  her  decease  before  the  majority  of  my  said 
daughter,  then  I  appoint  Hayden  U.  Howard  her  guardian." 

WUUam  F.  CogsweU  and  Oeorge  Bowen^  for  appellants. 
Jf.  H.  Peckj  for  respondents. 
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Ain>RiEW8,  Ch.  J.  We  are  of  opinion,  that  the  execotan 
were  properly  held  to  account  for  the  rents  and  profits  of  the 
real  estate  reoeived  by  them,  and  for  the  proceeds  of  saloB  of 
real  estate  made  nnder  the  power  conferred  by  the  wilL 

It  is  undonbtedly  tme,  that  the  ezecators  did  not  take  a 
legal  estate  in  the  lands  of  the  testator.  They  were  Tested 
simply  with  a  power  of  sale,  and  there  being  no  specific  deyiae 
of  the  lands,  the  title  descended  to  the  heirs  of  the  testator, 
subject  to  the  ezecation  of  the  power  (1 R.  8. 722,  §  56),  and  the 
right  of  possession  followed  the  1^^  title.  Bnt  while  at  hw 
the  rents  and  profits  of  land  are  incident  to  the  possessoiy 
right  and  belong  to  the  holder  of  the  legal  title,  they  may  in 
equity  belong  to  another.  Where  by  a  will  a  bare  power  of  sale 
is  given  to  executors,  and  the  lands  meanwhile  descend  to  the 
heir,  the  latter  is  at  law  entitled  to  the  intermediate  rents  and 
profits,  but  if  the  power  of  sale  operates  as  an  immediate  con- 
version of  the  land  into  personalty,  accompSanied  with  a  gift  of 
the  proceeds,  then  in  equity  the  intermediate  rents  and  profits 
go  with,  and  are  deemed  to  be  a  part  of  the  converted  fund, 
and  the  heir  may  be  compelled  to  account  therefor  to  the  exec- 
utor. {Stagg  v.  Jacksorij  1  N.  Y.  206 ;  Moncrief  v.  R<m^  50 
Id.  431  ;  Lancaster  v.  ThomUm^  2  Burr.  1028;  YoUb  v. 
Compton^  2  P.  Wms.  308  ;  Ram  on  Assets,  83.)  In  Moncrief 
V.  Ro9B^  the  action  was  by  the  heir  against  the  executor  to  com- 
pel the  latter  to  account  for  intermediate  rents  of  real  estate 
descended  to  the  heir,  subject  to  an  immediate  and  imperative 
power  of  sale  in  the  executor,  and  the  relief  was  denied  on  the 
ground  that  the  rents  were  assets  in  the  hands  of  the  executor. 
It  appeared  in  that  case  that  the  executor  had  received  the 
rents  of  the  real  estate,  but  under  what  circumstances  the  case 
does  not  disclose.  The  remedy  of  an  executor  to  recover  the 
intermediate  rents  and  profits  of  land  descended  to  the  heir,  sub- 
ject to  an  immediate  and  imperative  power  of  sale  and  a  gift  of 
the  proceeds  to  other  persons,  would  seem  to  be  in  equity 
only.  The  legal  possession  of  the  land  is  in  the  heir,  and  not 
in  the  executor,  and  the  latter  cannot  at  law  recover  posses- 
sion, or  exclude  the  heir  therefrom.  The  heir  may  be  com- 
pelled to  account,  and  other  equitable  remedies  may  doubtless 
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be  resorted  to  by  the  executor  to  prevent  spoliation,  in  the  na- 
ture of  waste,  to  the  injury  of  the  legatees  of  the  proceeds. 

We  think  there  was  by  the  ninth  section  of  the  will  in  ques- 
tion, a  conversion  of  the  testator's  real  estate  (except  the  liome- 
stead  farm)  into  personalty  as  of  the  time  of  his   death,  and 
a  gift  of  the  converted  fund,  together  with  the  intermediate 
income,  to  the  testator's  wife  and  daughter,  with  cross-remain- 
ders.    It  is  true  that  the  power  of  sale  is  not  in  terms  impera- 
tive.   The  words  are  those  conferring  authority,  and  not  words 
of  command  or  absolute  direction.     But  it  is  clear  that  a  con- 
version was  necessary  to  accomplish  the  purpose  and  intention 
of  the  testator  in  the  disposition  of  the  proceeds,  and  when  the 
general  scheme  of  the  will  requires  a  conversion,  the  power  of 
sale  operates  as  a  conversion,  although  not  in  terms  imperative. 
(Dodge  v.  Pond^  23  N.  Y.  69.)    The  conversion  also  .will  be 
deemed  to  be  immediate,  although  the  donee  of  the  power  is 
vested  for  the  benefit  of  the  estate,  with  a  discretion  as  to  the 
time  of  sale.     {Stagg  v.  Jackson ^  supra;  Hobinaon  v.  Hohin- 
son^  19  Beav.  494.)    We  are  therefore  of  opinion,  that  the  rents 
and  profits  of  the  real  estate  received  by  the  executors  and 
the  proceeds  of  sales,  were  properly  brought  into  the  account- 
ing. 

But  a  serious  question  arises,  which  is  not  free  from  diffi- 
culty in  respect  to  the  claim  of  the  defendant,  Bailey,  to  an  al- 
lowance for  services  in  takingcharge  of  and  managing  the  farms 
and  real  estate  of  the  testator,  after  his  death.    The  testator 
left  five  farms  (including  his  homestead  farm),  all  but  one  of 
which  were  in  the  county  of  Genesee,  and  also  several  houses 
and  lots  in  the  village  of  Le  Roy,  in  that  county.     The  defend- 
ant Bailey,  was  the  brother  of  the  testator's  wife,  and  the  de- 
fendant Howard,  her  brother-in-law.     Howard  was  a  banker 
living  at  Batavia ;  and  Bailey  was  a  farmer  and  miller,  living 
several  miles  from  Le  Roy.      After  the  testator's  death   he 
changed  his  residence,  removed  to  Le  Roy^  and  took  charge  of 
all  the  real  estate  belonging  to  the  testator  at  the  time  of  his 
death,  including  the  homestead  farm,  which  was  devised  to  the 
testator's  wife  for  life.     He  continned  in  charge  of  the  real 
estate  (except  two  farms,  sold,)  working  upon,  managing  and 
Vol.  III.— 8 
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improving  it,  and  receiving  the  rents  and  income  until  March, 
1878,  a  period  of  nearly  fifteen  years,  and  the  services  per- 
formed by  him,  as  the  referee  found,  exceeded  in  value  his 
commission  as  executor,  and  the  legacy  of  one  thousand  dollars 
given  him  by  the  will.    The  defendant  Bailey,  took  charge  of 
the  real  estate  at  the  request  of  the  other  executors,  including 
Mrs.  Lent,  and  the  homestead  farm  was  managed  by  him  in  the 
same  way  as  the  other  real  estate.    It  is  clear  that  the  execu- 
tors supposed  that  the  management  and  control  of  the  real 
estate  devolved  upon  them  as  such.    The  gross  rents  and  in- 
come were  entered  in  the  executor's  accounts,  as  were  also  the 
disbursements  for  taxes,  repairs,  labor,  seed,  etc.    The  general 
rule  is  well  settled,  that  the  commissions  allowed  by  statute 
to  executors  measure  the  compensation  to  which  they  are  enti- 
tled for  their  services  in  the  execution  of   the  trust.      An 
executor,   or  trustee,   empowered  to  manage  an  estate,  may 
employ  a  clerk  or  agent,  and  charge  the  estate  with  the  ex- 
pense, when  from   the  peculiar  nature  and  situation   of  the 
property,  the  services  of  a  clerk  or  agent  are  necessary,  and  he 
will  be  allowed  expenses  of  keeping  up  the  estate,  and  for 
taxes,  repairs,  etc.    Bat  executors  cannot  employ  one  of  their 
number  as  clerk  and  allow  him  a  salary,  nor  will  an  executor 
be  allowed  compensation  for  his  own  services  as  attorney  in 
the  affairs  of  the  estate.     ( Vcmderheyden  v.  Vanderhet/deUj  2 
Paige,  2S7 ;  Clijujh  v.  Eckford,  8  Id.  412 ;  CoUier  v.  Munn^ 
41  N.  Y.  143 ;  Perry  on  Trusts,  §  913.)    The  principle  is,  that 
for  the  personal  services  of  an  executor  or  trustee  in  the  dis- 
charge of  executorial  duties,  or  those  which  pertain  to  his  trust, 
the  commissions  allowed  by  law  are  deemed  to  be  a  full  equiv- 
alent.   We  are  not  disposed  to  impair  the  force  of  this  statu- 
tory rule,  although  in  some  cases  the  statutory  compensation 
may  be  quite  inadequate.  But  we  think  the  rule  does  not  fully  or 
justly  apply  to  the  claim  of  the  defendant  Bailey,  to  be  allowed 
out  of  the  gross  rents  and  profits  of  the  real  estate  a  suitable 
compensation  for  his  services  in  the  nature  of  a  charge  thereon, 
for  his  labor  expended  in  producing  them.     It  was  no  part  of 
his  executorial  duty  to  spend  his  time  and  labor  in  conducting 
the  business  of  carrying  on  the  farms.    Clearly  there  can  be  no 
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gfonnd  for  claiming  that  he  owed  any  duty  whatever  in  re- 
flpect  to  the  homestead  farm ;  but  as  has  been  said,  this  farm 
was  managed  in  the  same  way  as  the  rest.  The  executors 
were  not  entitled  to  the  possession  of  the  testator's  real  estate. 
The  control  and  management  was  apparently  surrendered  to 
Bailey  by  the  consent  of  all  the  parties  in  interest.  In  account- 
ing, the  executors  should  be  charged  with  the  net  income  and 
profits,  and  we  think  a  reasonable  compensation  to  Bailey  for 
his  services  and  labor  is  a  proper  element  to  be  considered  in 
ascertaining  them.  This  conclusion  renders  a  reversal  of  the 
judgment  necessary. 

There  is  another  important  question  in  respect  to  the  inter- 
est charged  against  the  executors  on  uninvested  balances  in 
their  hands  from  time  to  time.  The  referee  charged  them 
with  interest  on  such  balances,  at  the  rate  of  six  per  cent,  per 
annum,  amounting  in  the  aggregate  to  about  $20,000.  The 
account  rendered  seems  to  show  that  the  estate  earned  an  aver- 
age of  more  than  five  and  one-half  per  cent,  per  year,  from  the 
death  of  the  testator,  up  to  the  time  of  the  accounting.  There 
is  no  aflirmative  evidence  that  the  executors  negligently  kept 
the  fund  uninvested,  and  there  is  some  evidence  that  they  made 
efforts  to  keep  it  at  interest.  They  were  directed  by  the  will 
to  invest  the  funds  of  the  estate,  on  bond  and  mortgage,  or  in 
State  stocks,  of  the  State  of  New  York.  It  is  the  duty  of 
trustees,  guardians,  etc.,  holding  funds  for  investment,  to  use 
due  diligence  to  keep  them  invested.  {DePeyster  v.  Clarh- 
9on,  2  Wend.  77.)  Some  time  usually  elapses  before  invest- 
ments can  be  made,  and  in  charging  a  trustee  with  interest,  six 
months  from  the  time  the  money  was  received  is  usually 
allowed  as  a  reasonable  time.  {Dunscomb  v.  Dunsoomhy  1 
Johns.  Ch.  508.)  After  a  reasonable  time,  trustees  are  prima 
facie  liable  for  interest,  and  if  they  have  retained  money  unin- 
vested beyond  such  reasonable  time,  the  burden  is  on  them,  on 
an  accounting,  to  explain  or  justify  it.  If  the  executors  in 
this  case  negligently  omitted  to  make  investments,  or  keep  the 
fund  idle  for  personal  reasons,  or  if  on  the  accounting,  they 
render  no  explanation  of  the  delay,  interest  may  properly  be 
charged  against  them,  computed  upon  the  principle  adopted 
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by  the  referee.  {King  v.  Talbot,  40  N.  Y.  76.)  The  facts 
bearing  upon  the  liabflity  of  the  defendants,  either  jointly  or 
severally,  for  interest  on  nninvested  funds,  may  upon  a  new 
trial  be  more  fully  developed,  and  the  farther  consideration  of 
the  question  at  this  time  is  unnecessary. 

There  does  not  seem  to  be  any  ground  for  charging  the  de- 
fendant Howard  with  the  sum  of  $786  60,  received  by  the 
defendant  Bailey  on  the  exchange  of  the  house  and  lot  for  the 
Kellogg  farm.  We  find  no  evidence  that  the  defendant  How- 
ard had  any  knowledge  of  the  transaction,  or  that  the  money 
ever  came  to  his  hands  or  under  his  control.  There  are  some 
other  items  charged  in  the  account  to  which  objection  is  taken. 
The  errors  in  respect  to  them,  if  they  exist,  are  obvious,  and 
can  be  corrected  on  a  rehearing. 

The  executors  excepted  to  that  part  of  the  judgment  which 
adjudges  the  determination  and  extinguishment  of  the  unexe- 
cuted trusts,  directed  by  the  fifth  and  sixth  articles  of  the  will. 
By  the  fifth  article,  the  executors  are  directed  to  set  apart  and 
invest  $10,000,  on  bond  and  mortgage,  for  the  maintenance  of 
the  testator^s  daughter  during  her  minority,  and  to  pay  the  in- 
come to  her  thereafter,  during  her  life,  and  in  case  of  her  death 
before  the  death  of  his  wife,  to  pay  the  principal  sum  to  her. 
By  the  sixth  article,  the  testator  gives  to  his  wife  an  annuity  of 
$700,  and  directs  his  executors  to  invest  on  bond  and  mortgage, 
a  sum  sufficient  to  produce  the  annuity,  and  in  case  his  daugh- 
ter survives  his  wife,  to  pay  over  the  same  to  her.  The  execu- 
tors have  never  made  any  investment  on  the  trusts  directed  by 
these  sections  ot  the  will,  and  prior  to  the  trial  of  this  action, 
they  transferred  to  the  plaintiffs,  all  the  real  and  personal  estate 
of  the  testator  in  their  hands.  The  testator's  daughter  becaoDie 
of  age  in  1878,  and  the  plaintiffs,  who  are  the  only  persons  inter- 
ested, unite  in  asking  that  the  trusts  be  extinguished.  There 
are  authorities  which  hold  that  it  is  in  the  power  of  a  court  of 
equity  to  decree  the  determination  of  unexecuted  trusts  of  this 
nature,  where  the  parties  beneficially  interested  unite  in  the 
application.  {Smith  v.  Harrington,  4  Allen,  566 ;  Perry  on 
Trusts,  §  920,  and  cases  cited.)  Whatever  view  may  be  taken 
of  the  general  jurisdiction  of  courts  of  equity,  in  the  absence 
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of  any  statatory  or  legislative  policy  to  abrogate  continuing 
trusts,  created  for  the  purpose  of  providing  a  sure  support  for 
the  widow  or  children  of  a  testator,  or  other  beneficiary,  the  in- 
destructibility of  such  trusts  here,  by  judicial  decree,  results, 
we  think,  from  the  inalienable  character  impressed  upon  them 
by  statute.  The  beneficiaries  of  trusts  for  the  receipt  of  the 
rents  and  profits  of  lands,  are  prohibited  from  assigning  or  dis- 
posing of  their  interest  (1  R.  S.  729,  §  63),  and  this  provision 
is  held  to  apply,  by  force  of  other  sections  of  the  statute,  to 
the  interest  of  beneficiaries  in  similar  trusts  of  personalty, 
{jBraff  V.  £onnetty  31  N.  Y.  9.)  This  legislative  policy  cannot, 
we  think,  be  defeated  by  the  action  of  the  court  permitting  such 
alienation,  or  abrogating  the  trust.  (See  Douglas  v.  Cruger,  SO 
N.  Y.  16.)  The  provision  in  the  judgment  in  this  case,  abro- 
gating the  trust  in  question,  was  therefore  unauthorized. 
Whether  any  practical  diflBcnlty  nOw  exist  in  the  way  of  giving 
effect  to  the  will  of  the  testator,  need  not  now  be  considered. 
It  is  sufficient  to  say  that  the  principle,  that  the  courts  may  de- 
stroy trusts  for  support  and  maintenance,  is  sanctioned*  by  the 
judgment  in  this  case,  and  the  judgment  is  also  for  this  reason 
erroneous. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  eyent. 

All  concur,  except  Tbaoy,  J.,  absent. 

Judgment  reversed. 


See  Powers  v.  Cassidy,  1  Am.  Prob.  R.  868;  Evans  v.  Hardy,  2  Id.  391« 
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State  vs.  Ubland. 

[80  MinneBota,  277.] 

Jurisdiction  of  peobate  court  to  construe  will  and  elbot 
for  insane  widow. 

The  Probate  Court  has  jarisdictioD  to  construe  a  will  when  necessary  to  letUe  or 

distribute  the  estate. 
It  has,  also,  jarisdiction  to  make  an  election  for  an  iniane  widow,  whether  she 

will  take  under  the  will  or  against  it 

Prohibition.  The  relators  are  the  executors  of  C.  C.  Waah- 
bum,  of  Wisconsin,  who  died  May  14,  1882,  leaving  a  will 
which  was  probated  in  Hennepin  county,  this  State,  on  August 
28,  1882. 

Testator's  widow  had  been  insane  for  twenty-five  years,  and 
was  deemed  incurable.  In  August,  1882,  G.  K.  Chase,  a  re- 
spondent, was  appointed  her  guardian  by  the  Probate  Court  of 
Hennepin  county. 

Testator's  will  provided  :  "  I  direct  my  executors  to  bear 
constantly  in  mind  the  wants  of  my  wife,  and  to  set  aside,  use 
and  expend  whatever  moneys  may  be  necessary,  consistently 
with  her  condition,  to  provide  for  her  comfort  and  physical 
health ;  and  I  place  no  limit  upon  the  sums  which  they  may 
spend  upon  the  purpose  indicated." 

The  executors  filed  a  bill  in  Wiscon&in  against  the  widow 
and  guardian  for  instructions,  and  to  determine  whether  the 
widow  took  under  or  against  the  will.  Pending  this  suit  the 
guardian  filed,  in  the  Hennepin  county  Probate  Court,  a  written 
renunciation  by  the  widow  of  the  provisions  in  the  will,  signed 
by  the  guardian,  and  a  petition  asking  an  adjudication  of  the 
sufficiency  of  the  election  and  for  an  assignment  of  her  dower 
interest.     The  executors  sued  out  a  writ  of  prohibition. 

McNaivy  GUJUlan^  Biddle  cfe  Bailey^  for  relators. 

C  K.  Davisj  W.  J.  Hahn^  and  Cameron^  Loaey  <fe  Bunnj 
for  respondents. 
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Mitchell,  J.  Section  5,  article  6,  of  the  constitution  pro- 
vides that  "  the  district  conrts  shall  have  original  jurisdiction 
in  all  civil  cases,  both  in  law  and  equity,  where  the  amount  in 
controversy  exceeds  one  hundred  dollars."  Section  7  of  the 
same  article  provides  that  ^^  a  probate  court  shall  have  jurisdic- 
tion over  the  estates  of  deceased  persons  and  persons  under 
guardianship."  In  determining  the  extent  of  the  jurisdiction 
of  these  courts,  as  fixed  by  this  division  of  judicial  power,  it  is 
necessary  not  only  to  read  both  sections  together,  but  also  to 
consider  and  construe  them  in  reference  to  the  system  of  courts 
and  the  division  of  judicial  powers  existing  in  Minnesota  at  the 
time  the  constitution  was  adopted. 

In  England — formerly,  at  least — ^the  settlement  of  the  es- 
tates of  deceased  persons  was  an  important  branch  of  the  juris- 
diction of  courts  of  equity,  a  large  proportion  of  the  suits  in  chan- 
cery being  administration  suits.  As  then  administered  in  that 
country,  the  jurisdiction  of  equity  courts  included  nearly  every- 
thing pertaining  to  the  settlement  of  decedents'  estates,  except 
the  probate  of  wills  and  the  issue  of  letters  testamentary  and 
letters  of  administration,  and,  as  incident  thereto,  the  enforce- 
ment of  the  payment  of  legacies  of  personal  property,  of  which 
the  ecclesiastical  courts  .had  jurisdiction.  The  court  of  chan- 
cery or  the  chancellor,  as  the  general  delegate  of  the  authority 
of  the  king  as  parens  patricB,  had  exclusive  jurisdiction  over 
the  persons  and  estates  of  infants,  lunatics,  and  all  persons 
under  guardianship.  All  guardians  were  appointed  by  that 
court,  and  it  alone  had  power  to  commit  the  person  and  prop- 
erty of  all  such  persons  to  the  custody  of  guardians.  Persons 
under  guardianship  were  the  wards  of  that  court.  But  in  most 
of  the  American  States,  courts  called  probate,  surrogate,  or 
orphans'  courts  were  established  at  an  early  day  for  the  settle- 
ment of  the  estates  of  decedents,  and  the  determination  of  all 
questions  arising  in  the  course  of  administration,  to  the  practi- 
cal exclusion  of  e^ity  jurisdiction  over  such  matters.  In  many 
of  the  States  jurisdiction  was  given  to  these  probate  courts 
over  the  persons  and  estates  of  all  persons  under  guardianship, 
with  power  to  appoint  and  remove  guardians,  and  to  control 
the  persons  and  estates  of  the  wards.     Thus  an  important 
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branch  of  equity  jurisdiction,  as  formerly  administered,  was 
transferred   to  these  courts.     In  some  States,   theoretically, 
courts  of  equity  retained  concurrent  jurisdiction  over  these 
matters,  although  in  practice  they  would  not,  in  the  absence  of 
some  distinctive  equitable  principle,  assume  to  exercise  it,  but 
leave  the  matter  to  the  special  probate  tribunals.     In  other 
States,  the  jurisdiction  thus  conferred  upon  the  probate  courts 
was  held  to  be  exclusive.     The  latter  was  the  doctrine  which 
prevailed  in  this  territory  and  in  the  Stai^es  from  which  it 
borrowed  its  probate  system ;  and  the  provisions  of  the  con- 
stitution defining  the  jurisdiction  of  the  district  court  and  pro- 
bate court  must  be  understood  and  construed  with  reference  to 
this  State  of  things  then  existing.     To  hold  that  the  equity 
jurisdiction  given  by  the  constitution  to  the  district  court  ex- 
tends to  everything  which  pertained  to  equity  jurisdiction  as 
formerly  administered  in  England,  would  be   utterly   incon- 
sistent with  the  grant  of  jurisdiction  to  the  probate  court. 
Such  a  construction  would  limit  the  judicial  power  of  the  lat- 
ter court  over  the  estates  of  deceased  persons  to  the  mere 
probate  of  wills  and  the  issuing  of  letters  testamentary  and  of 
administration,  and  would  deprive  it  entirely  of  all  jurisdiction 
over  the  persons  or  estates  of  persons  under  guardianship. 

It  was  clearly  the  intention  of  the  constitution  to  give  the 
probate  courts  the  entire  and  exclusive  jurisdiction  over  the  es- 
tates of  deceased  persons  and  persons  under  guardianship,  in 
the  same  manner  and  to  the  same  extent  that  it  gives  to  the 
district  court  jurisdiction  over  civil  cases  in  law  and  equity 
arising  out  of  other  matters  of  contract  or  tort.  It  also  seems 
clear  to  us  that  the  grant  of  jurisdiction  to  the  district  court  in 
all  cases  in  law  and  equity  must  be  understood  as  having  refer- 
ence to  equity  jurisdiction  and  equity  jurispnidence  as  then  ex- 
isting and  administered,  and  not  to  a  system  which  formerly  ob- 
tained in  England,  but  which  had  never  prevailed  in  this  State. 
Of  course,  many  suits  may  arise  out  of  pending  administrations 
and  existing  guardianships,  of  which  the  district  courts,  and  not 
the  probate  courts,  would  have  jurisdiction.  Suits  by  an  ad- 
ministrator or  a  guardian  against  a  stranger,  to  recover  the 
assets  of  the  decedent  or  the  property  of  the  ward,  would  be 
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of  this  class.  Neither  do  we  mean  to  decide  that  there 
may  not  be  cases  where  the  district  court  would  have  concur- 
rent jurisdiction  with  the  probate  court,  where  they  involve 
some  additional  equitable  feature,  such  as  trust  or  fraud  or  the 
like,  which  of  itself,  independent  of  the  administration  or 
guardianship,  wonld  be  sufQcient  ground  for  the  interference 
of  a  court  of  equity.  But  no  such  case  is  here  involved.  Hence 
it  is  neither  necessary  nor  advisable  to  define  or  enumerate 
these  eases,  if  there  be  such. 

Tlie  jurisdiction  of  the  probate  courts  over  the  estates  of 
deceased  persons  includes  the  power  in  the  first  instance  to  con- 
strue a  will,  whenever  such  construction  is  involved  in  the  set- 
tlement and  distribution  of  the  estate  of  the  testator.     Its  juris- 
diction over  the  estates  of  persons  under  guardianship  includes 
not  only  the  appointment  of  guardians  and  the  control  over 
their  official  actions,  but  the  care  and  protection  of  the  estates 
of  the  wards,  formerly  vested  in  the  court  of  chancery.     Hence, 
n  the  proceedings  now  pending  in  the  Probate  Court,  that  court 
has  the  poA^er  to  construe  the  will  of  the  desedent,  in  order  to 
determine  whether,  under  its  provisions,  it  is  a  case  for  an  elec- 
tion on  the  part  of  the  widow.     And,  if  it  be  decided  that  it  is 
such  a  case,  that  court  has  the  right  to  make  the  election  for 
the  widow,  or  instruct  her  guardian  to  make  it  under  the  direc- 
tions of  the  court,  she  being  incompetent  to  make  it  in  person 
by  reason  of  insanity.     Under  the  former  system  in  England, 
jurisdiction  over  this  matter  of  election  belonged  to  the  court, 
of  chancery,  because  that  court  had  the  care  of  the  persons  and 
estates  of  persons  non  compotes  mentis^  the  underlying  princi- 
ple being  that  the  right  was  to  be  exercised  by  the  court  which 
had  jurisdiction  over  the  person  and  estate  of  the  insane  per- 
son.   This  jurisdiction  being  now  vested  in  our  Probate  Court, 
this  right  of  election  is  vested  in  it. 

The  case  of  Kennedy  v.  JohnsUm^  65  Pa.  St.  451,  to  which 
we  are  referred,  does  not  at  all  conflict  with  these  views.  The 
orphans'  court  of  Pennsylvania  is  a  purely  statutory  court, 
clothed  with  very  limited  powers.  The  constitution  of  that 
State  expressly  vests  in  the  Supreme  Court  and  the  courts  of 
common  pleas  "  the  power  of  a  court  of  chancery,  so  far  as  re- 
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lates  to  the  care  of  the  persons  and  estates  of  those  who  are 
non  compotes  mentis,^^ 

It  follows,  in  conclusion,  that  in  assnming  to  act  npon  the 
matter  now  pending  before  it,  the  Probate  Court  is  not  exceed- 
ing its  jurisdiction,  and  therefore  the  motion  to  qnash  the  writ 
of  prohibition  must  be  granted. 

Writ  quashed. 


Williams  vs.  Williams. 

[66  Wisconsin,  800.] 


Administrator's  liability  for  moneys  DEPOsriED  to  his  in- 
dividual CREDir  ON  FAILURE  OF  THE  BANK. 

An  administrator  who  deposits  estate  funds  in  his  indiyidnal  niye  in  a  bank, 
which  fails,  must  make  good  the  loss,  although  he  had  no  other  funds  in  the 
bank,  and  informed  its  officers  that  the  money  was  held  in  trust. 

Appeal  from  Rock  county  Circuit  Court  bj  the  adminis- 
trator of  Harry  C.  Williams,  from  an  order  disallowing  a  credit 
in  his  accounts  for  $065  70,  lost  bj  the  failure  of  a  bank  in 
which  he  had  deposited  that  sum. 

The  court  found  that  the  administrator  deposited  the 
money  in  a  bank  near  where  he  resided,  taking  a  certificate  of 
deposit  in  his  own  name  for  the  amount ;  that  the  bank  was  at 
the  time  in  good  credit  and  repute,  as  safe,  solvent,  and  in  all 
respects  trustworthy  ;  that  in  making  the  deposit  the  adminis- 
trator informed  the  teller,  who  received  the  money  and  gave 
the  certificate,  that  the  moneys  were  trust  funds,  and  did  not 
belong  to  him  individually,  but  did  not  inform  him  to  whom 
the  money  did  in  fact  belong,  nor  give  any  direction  as  to 
the  deposit  being  made  or  the  certificate  issued  in  another 
than  his  individual  name ;  that  said  administrator  had  previ- 
ously had  money  on  deposit  to  his  individual  credit,  but  at  the 
time  in  question  had  none ;  that  the  $665  70  was  at  the  time 
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in  fact  placed  to  his  individnal  credit  on  the  books  of  the  bank, 
and  so  remained ;  that  at  the  time  of  making  the  deposit 
he  took  the  certificate  and  retained  the  same;  and  that  in 
August,  1875,  the  bank  failed,  and  the  amonnt  became  whoUj 
lost  and  the  certificate  wholly  worthless,  except  as  to  a  smaU 
dividend  npon  the  assets  in  the  hands  of  the  receiver. 

Bennett  <&  Sale,  for  appellant. 

H.  8.  Winsor  and  8.  U.  Pinney,  for  respondents. 

Cabsoday,  J.  The  very  small  portion  of  the  argument 
heard,  and  a  hasty  reading  of  the  printed  briefs,  strongly  im- 
pressed the  writer  with  the  justice  and  equity  of  the  appellant's 
theory ;  but  my  brethren,  who  heard  all  the  arguments,  are 
dearly  of  the  opinion  that  the  findings  of  the  Circuit  Court  are 
in  accordance  with  the  evidence,  and  that  the  law  applicable 
thereto  rigidly  holds  the  administrator  accountable  for  the 
amonnt  of  the  deposit  in  question.  A  very  careful  examina- 
tion of  the  authorities  induces  me  to  acquiesce  in  their  judg- 
ment. Undoubtedly  the  general  rule  is  that  trustees  are  liable 
only  for  good  faith  and  common  prudence,  and  that  if  a  loss 
happens  to  a  trust  fund,  in  relation  to  which  they  have  ex- 
hibited this  care  and  prudence,  they  may  be  allowed  for  the 
loss  in  their  accounts.  This  is  abundantly  shown  by  the  au- 
thorities cited  by  the  able  counsel  for  the  appellant.  But 
here  the  trust  fund  was  not  left  with  the  bank  for  safe  keep- 
ing, and  to  be  preserved  in  kind  as  a  special  deposit,  but  as 
a  deposit  to  the  credit  of  the  depositor,  and  the  amount  of 
which  was  "  payable  •  to  the  order  "  of  the  depositor  "  in  cur- 
rency on  the  return  of  *'  the  "  certificate  properly  indorsed." 
Thus  it  is  plain  that  the  identical  money  deposited  was  not  to 
be  returned,  but  the  amonnt  of  it  was  to  be  paid  **  in  currency  " 
on  presentation  of  the  certificate  properly  indorsed.  In  other 
words,  the  depositor  parted  with  the  money  for  the  general  use 
of  the  bank,  and  took  from  the  latter  its  obligation  to  repay 
a  like  amount  in  currency  when  required  as  stated.  The  au- 
thorities seem  to  hold,  and  it  would  probably  be  conceded, 
that  the  cestui  que  trust  of  this  fund  could  have  held  the  bank 
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liable  as  a^inst  the  personal  representatives,  creditors  or  leg- 
atees of  the  depositor.  But  the  qnestiou  here  is,  whether  the 
depositor  is  released  from  liability  to  his  cestui  que  trust  by 
reason  of  such  deposit  and  the  subsequent  failure  of  the  bank) 

The  earliest  case  cited  is  Knight  v.  Lord  PliTnauth,  3  At- 
kyns,  480 ;  s.  c.  1  Dickens,  120,  decided  by  Lord  Chancellor 
Hardwicke  in  174Y,  where  it  was  held  that  "  where  a  receiver 
pays  money  to  a  tradesman,  and  takes  bills  for  the  sum,  if  he 
was  in  credit  at  the  time,  though  he  fails  soon  after,  it  shall 
not  affect  the  receiver."  It  does  not  appear  from  the  report 
of  that  case  wliether  the  deposit  was  made  by  the  receiver  as 
receiver  or  as  an  individual. 

In  Wren  v.  Kirton^  11  Ves.  Jr.  377,  Lord  Chancellor 
Eldon  said :  "  In  Knight  v.  Lord  Plimouth^  I  apprehend, 
the  deposit  with  the  country  banker  was  to  the  acconnt  of  the 
receiver  as  receiver;  not  to  his  individual  account."  And 
subsequently,  in  the  same  case,  he  said  :  ^'  I  should  not  much 
fear  to  contradict  that  case  of  Knight  v.  Lord  Plimouth^  apon 
what  has  been  done  by  later  authorities,  if  it  is  as  represented ; 
for  nothing  is  more  dangerous.  "'^  *  *  If  he  goes  to  a  re- 
sponsible banker,  and  gets  a  bill  npon  a  responsible  house  in 
London,  in  his  favor  as  receiver^  that  bill,  so  ear-marked,  would 
be  specific  assets  to  the  credit  of  the  trust  property."  And  so, 
in  the  case  last  cited, he  held  the  '^receiver  charged  with  a  loss 
by  the  failure  of  the  banker;  having  made  the  remittances  to 
his  own  credit  and  use,  and  not  to  a  separate  account  for  the 
trust."  The  same  rule  was  followed  by  Lord  Chancellor 
Brougham  in  Salway  v.  Salwdy^  2  Russell  &  Mylne,  216,  sub- 
sequently affirmed  by  the  House  of  Lords,  Id.  751.  (See 
White  V.  Baugh,  3  C.  &  F.  44:.)  It  is  true  that  Knight  v. 
Lord  Plimouih  has  frequently  been  referred  to  in  other  cases 
without  such  discrimination  {liowth  v.  Howell^  3  Ves.  Jr. 
666;  Lovell  v.  Minot,  2D  Pick.  119  ;  U.  S.  v.  Thomas,  15 
Wall.  343 ;  Seawell  v.  Qreenway,  22  Texas,  697) ;  but  the  dis- 
tinction thus  made  by  Lords  Eldon  and  Brougham  seem  to  be 
well  supported  by  autliority .  (See  Massey  v.  Banner^  4  Madd. 
413 ;  Tehhs  v.  Carpenter,  1  Madd.  290 ;  Matthews  v.  Brise^  6 
Beav.  239.) 
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In  holding  the  trustee  liable  in  the  last  case  cited,  the 
learned  Master  of  the  Rolls  lays  stress  on  the  fact  that  the  ex- 
chequer bills  "  remained  undistinguished  "  as  trust  property  in 
the  hands  of  the  broker,  and  indicates  that  if  he  would  have 
escaped  liability  he  should  have  distinguished  them  as  such 
trust  property.  To  the  same  effect  is  Massey  v.  BanneTj  1 
Jacob  &  W.  248,  where  Lord  Eldon  said :  "  If  an  assignee 
pays  money  into  the  banker's  hands  as  money  belonging  to  the 
estate,  and  the  banker  fails,  the  assignee  is  undoubtedly  clear 
from  the  loss ;  but  if,  instead  of  distinguishing  it,  he  pays  it 
all  into  his  own  acconnt,  then  it  is  his  account  there ;  there  is 
nothing  like  a  declaration  of  trust  of  it,  and  it  is  familiar  to 
consider  him  as  having  it  in  the  banker's  hands  for  himself, 
making  him  liable  for  it,  etc.  *  *  *  I  cannot  doubt  that 
this  principle  has  been  acted  on  with  trustees  and  executors, 
who  are  equally  gratuitous  agents  with  this  defendant." 

In  Robinson  v.  Ward,  2  Car.  &  Payne,  60,  Abbott,  C.  J. 
(Lord  Tenterden),  speaking  of  the  method  by  which  the  agent 
might  have  escaped  liability,  said  :  '^  The  defendant  should  have 
paid  this  money  into  a  banker's  hands  by  opening  a  new  account 
in  his  own  name,  '  for  the  credit  of  Robinson's  estate,'  and  so 
ear-mark  the  money  as  belonging  to  that  estate ;  then  it  would 
have  been  kept  separate."  (See  also  MacdonneU  v.  Harding,  7 
Simon,  178  ;  Hammon  v.  CotUe,  6  Serg,  &  R.  290 ;  CartmeU 
V.  AUardj  7  Bush,  482  ;  BarileU  v.  Hamilton,  46  Me.  435.) 

In  Norris  v.  Hero,  22  La.  Ann.  605,  it  was  held  that  "  an 
agent  who,  when  it  becomes  his  duty  to  deposit  in  bank  the 
moneys  of  bis  principal,  fails  to  make  the  deposit  in  the  name 
of  his  principal,  becomes  personally  liable  for  the  amount. 
In  such  a  case  the  agent  will  not  be  permitted  to  urge  the 
failure  of  the  bank  after  the  deposit  was  made,  and  throw 
the  loss  on  the  principal."  To  the  same  effect  is  Mason  v. 
Wkiithorne,  2  Coldwell  (Tenn.),  242.  The  rule  would  seem  to 
be  imperative,  that  where  "an  administrator  or  trustee  de- 
posits trust  funds  in  his  own  name  in  a  bank  or  other  insti- 
tution, which  fails,  the  loss  will  fall  upon  him."  {Common- 
xoeallh  v.  McAlister,  28  Pa.  St.  480 ;  s.  c,  30  Pa.  St.  536.) 
In  the  opinion  of  the  court  in  the  last  case,  Porter,  J.,  said  : 
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'^  If  he  [the  trustee]  undertakes  to  make  a  deposit  in  a  bank- 
ing institution,  the  entry  must  go  down  on  the  books  of  the 
institution,  in  such  terms  as  not  to  be  misunderstood,  that 
they  are  the  funds  of  the  specific  trusts  to  which  they  belong. 
He  cannot  so  enter  them  as  to  call  them  his  own  to-day,  if 
they  are  good,  and  to-morrow,  if  bad,  ascribe  them  to  the 
estate,  or  shift  them  in  an  emergency  from  one  estate  to  an- 
other; or,  by  the  deposit,  secure  the  discount  of  his  own 
note,  and  have  the  deposit  snatched  at  by  the  bank  if  the  note 
be  not. paid,  or  attached  by  a  creditor  as  the  depositor's  indi- 
vidual property.  *  *  *  Mo  matter  what  he  intends  to  do, 
or  what  the  cashier  or  clerk  may  think  he  is  doing,  the  deposit 
must  wear  the  impress  of  the  trust,  or  he  cannot,  when  brought 
to  account,  call  it  trust  property."  (See  Baskin  v.  Baskin^  4 
Lansing,  90.) 

Following  in  the  line  of  the  English  cases,  in  Jenkins  v. 
Walter  J  8  Gill  &  J.  218,  "  where  a  guardian  had  received  a 
sum  of  money  belonging  to  his  ward,  and  on  the  day  of  its 
receipt  had  deposited  it  in  a  banking  institution  then  in  good 
credit,  but  which  subsequently  failed,  and  taken  a  certificate 
therefore  payable  to  himself  or  order,  it  was  held  that  the  loss 
resulting  from  the  failure  of  the  bank  should  fall  upon  him, 
though  on  the  day  of  the  deposit,  by  indorsement  on  the 
certificate,  he  declared  it  to  be  the  property  of  his  ward,  and 
placed  in  bank  for  his  benefit.  So  Mr.  Perry,  on  the  strength 
of  some  of  the  English  cases  cited,  says :  "  If  money  is  to  be 
transmitted  to  a  distant  place,  a  trustee  may  do  so  through  the 
medium  of  a  responsible  bank,  or  he  may  take  bills  from  per- 
sons of  undoubted  credit,  payable  at  the  place  where  the  money 
is  to  be  sent ;  but  the  bills  must  be  taken  to  him  as  trtsstee. 
If  he  neglects  these  precautions  he  will  be  responsible  for  any 
loss."     (Section  406.) 

It  is  true  that  in  some  of  the  cases  cited  the  trustee  had  at 
the  time  of  making  the  deposit  a  credit  to  his  individual  ac- 
count at  the  bank,  and  such  deposit  was  credited  to  him  in- 
dividually in  the  same  account.  But  the  test  is  not  so  much 
the  keeping  of  a  separate  account  at  the  bank,  as  it  is  the  part- 
ing with,  and  hence  the  losing  of  the  identity  of,  the  trust  fnnd^ 


I 


WILLIAMS  ▼.   WILLIAMS.  12T 

and  having  in  lien  thereof  no  obligation,  contract  or  account 
upon  which  is  impressed  the  equitable  ownership  of  the 
trnst.  Had  this  administrator  retained  these  moneys  in  his 
own  possession,  and  mingled  them  with  his  own  funds  so  as  to 
Io6e  their  identity,  and  the  whole  had  been  lost  without  his 
fault,  yet  we  apprehend  he  would  have  beerf  liable.  (Shoemaker 
r.  Hinze^  63  Wis.  116.)  Here  the  fact  that  he  delivered  the 
moneys  to  the  bank,  and  thus  allowed  them  to  be  mingled  with 
other  funds,  destroyed  their  identity  as  completely  as  though  he 
had  first  mingled  them  with  an  equal  amount  of  his  own 
moneys,  and  then  deposited  the  whole  in  bulk.  The  deposit, 
therefore,  put  an  end  to  the  identity  of  the  funds  deposited^ 
and  the  certificate  was  simply  an  agreement,  taken  in  exchange 
for  the  money,  to  repay  a  like  amount  in  currency  upon  the 
conditions  named.  Beyond  question  the  certificate  was.nego- 
tiable.  {Klauler  y.  Biggerstqfj  47  Wis.  661.)  To  all  appear- 
ances it  was  the  individual  property  of  the  depositor,  and  not 
of  the  estate  which  he  represented,  and  there  was  nothing  on 
the  books  of  the  bank  to  indicate  the  contrary.  It  stood, 
therefore,  precisely  the  same  as  though  he  had  loaned  the  money 
to  an  individual  at  the  time  supposed  to  be  responsible,  and 
taken  his  negotiable  note  therefor  without  interest,  payable  on 
demand  "  in  currency  "  to  the  order  of  himself.  The  making 
of  the  deposit  and  taking  the  certificate  to  himself  individu- 
ally was  therefore  not  only  an  extinguishment  of  the  identity 
of  the  money,  but  an  appropriation  of  it,  in  law,  to  his  ovirn 
personal  use.  This  being  so,  shall  the  rule  be  established  by 
this  court  that  administrators,  executors,  trustees  and  guard- 
ians may  insist  upon  settling  their  accounts  by  tendering  such 
notes  or  certificates  in  lieu  of  cash,  however  worthless  may 
be  the  makers  or  the  bank  at  the  time  of  settlement  ?  The 
question  is  important,  and  the  answer  vast  in  its  consequences. 
To  hold  the  administrator  answerable  in  his  case  is  undoubtedly 
a  great  hardship;  but  to  exonerate  him  from  liability  is  to 
encourage  the  mismanagement  of  trust  funds,  and  to  open 
the  door  to  frauds  innumerable  against  those  whose  age  and 
weakness  entitle  them  to  the  most  rigid  protection  of  the  law. 
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The  rale,  therefore,  should  not  be  slackened,  even  if  the 
question  were  a  new  one,  much  less  in  view  of  the  authorities 
cited. 

It  may  be  said  that  the  remarks  of  Mr.  Justice  Paine  in 
School  District  v.  Zink,  25  Wis.  636,  to  the  effect  that  the 
mere  substitution  of  a  certificate  of  deposit  payable  to  the 
holder  of  a  check  on  a  bank  for  the  check  itself,  worked  no 
change  whatever  in  the  status  or  title  to  the  fund  in  bank,  are 
inconsistent  with  the  view  we  have  taken  of  this  case ;  but  in 
80  far  as  that  opinion  is  in  conflict  with  this  decision,  it  must  be 
regarded  as  overruled. 

For  the  reasons  given,  the  judgment  of  the  Circuit  Court 
must  be  affirmed. 

Judgment  affirmed. 


See  McCabe  v.  Fowler,  2  Am.  Prob.  R.  126. 


Bice  vs.  Bigb. 

[50  Micbigan,  448.] 


Effect  of  ordeb  adjodoinq  trstatob  inoompetent  to  makaob 

PBOPEBTT. — OpDHONS    OF     NON-PBOFE86IOKAL     WTTNESSBS. — 

Delusions. 

As  order  made  a  few  honrs  after  the  exccntion  of  a  will,  adjudging  testator  unfit 
to  manage  bia  property  and  appointing  a  guardian  for  him,  i»  only  adniionblc 
aa  part  of  decedent's  bistoiijr  contemporaneons  witb  tbe  testamentary  act,  and 
not  as  raising  a  preennaption  of  ineanity  or  lack  of  capacity. 

Opinione  of  non-professional  witnesses  who  speak  from  obserration  as  to  teata- 
tor'a  capacity,  are  admissible,  but  tbey  must  describe  what  has  led  to  their  con- 
elusions  as  well  as  their  means  of  observations. 

Delusions  as  to  "greenbacks,"  maltreatment  by  his  wife,  and  other  topics  not 
influencing  the  proyisions  of  tbe  will,  cannot  be  ployed. 

Appeal  by  proponent  for  probate  of  a  will. 

Hawes  cfe  Shakespeare^  for  appeDants. 

0.  TT.  Powers  and  H.  C.  Briggs,  for  appellees. 
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CooLET,  J.  The  writ  of  error  in  this  case  brings  before  ns 
the  proceedings  on  the  probate  of  the  will  of  William  H.  Rice, 
late  of  the  county  of  Kalamazoo,  who  died  December  3,  1880. 
Plaintiff  in  error  is  his  widow  and  was  named  sole  executrix  in 
the  will.  Defendants  are  his  heirs  at  law.  The  will  was  ad- 
mitted to  probate  in  the  Pro'bate  Court,  but  denied  i^  in  the 
Circuit  Court.  Two  objections  were  made  to  it  in  the  plead- 
ings :  J^irstj  that  Rice  was  insane  when  he  executed  it ;  and 
iecondy  it  was  obtained  from  him  by  undue  influence.  This 
second  objection  was  abandoned  on  the  trial. 

A  copy  of  the  will  is  given  in  a  note  [post,  p.  131],  and  its 
provisions  are  seen  to  be  simple  and  not  obviously  unreason- 
able. The  evidence  disclosed  the  fact,  however,  that  on  the 
day  of  its  execution  proceedings  were  pending  in  the  Probate 
Court  for  the  appointment  of  a  guardian  for  Rice,  and  the  ap- 
pointment was  actuaDy  ordered  a  few  hours  after  the  will  had 
been  signed  and  attested.  As  these  proceedings  were  made 
important  and  perhaps  controlling  by  the  rulings  of  the  circuit 
judge,  it  is  necessary  to  understand  exactly  what  they  were. 

The  petition  for  the  appointment  of  a  guardian  was  made 
by  two  of  the  children  of  Rice,  and  by  a  third  person,  whose 
relations  to  him  are  not  stated.  The  petition  states  that  Rice 
is  possessed  of  real  and  personal  estate,  estimated  at  $21,500, 
and  that  he  is,  as  petitioners  believe,  ^^  mentally  incompetent  to 
have  the  charge  and  management  of  his  property,"  and  that,  as 
they  are  informed  and  believe,  he  ^^  is  expending  and  has  ex- 
pended money  within  the  past  few  days  foolishly  and  unneces- 
sarily, and  for  articles  and  property  which  he  did  not  need,  and 
paid  ftid  agreed  to  pay  more  than  the  same  was  worth."  Rice 
was  notified  to  answer,  and  appear  and  procure  an  adjourn- 
ment, but  on  the  adjourned  day,  instead  of  contesting  the  ap- 
plication, went  to  the  office  of  Mr.  Shakespeare,  an  attorney, 
and  had  his  will  prepared  and  executed,  and  then  went  home. 
The  petitioners  appeared  before  the  probate  judge,  and  the 
order  appointing  a  guardian  was  made,  the  judge  reciting 
therein  that  it  appeared  to  him  that  Rice  was  ^'  insane  and  in- 
competent to  have  the  care  of  his  property."  Rice  was  at  this 
Vol.  in.— 9 
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time  sixty-eight  years  of  af^y  and  had  been  married  to  the 
plaintiff  about  three  years  and  six  months. 

The  defendants  in  this  case  contended  that  the  order  ap- 
pointing a  guardian  was  prima  facie  evidence  of  the  inoapao- 
ity  of  Rice  to  make  a  will,  and  that  the  plaintiff  must  over- 
throw this  prima  facie  case  by  affirmative  evidence.    The 
circuit  judge  assented  to  this  view,  and  instructed  the  jury  as 
follows :  "  This  determination  of  the  Probate  Court  is  on  the 
first  view,  or  prima  facie^  evidence  of  the  testator's  insanity 
and  incapacity  to  make  a  will,  and  shifts  the  burden  of  proof 
to  the  proponents,  and  renders  it  necessary  for  them  to  estab-    ' 
lish  before  you  by  a  preponderance  of  the  evidence  that  the  de- 
ceased was  mentally  competent  to  make  a  will  at  the  time  of 
the  execution  of  the  instrument  here  proposed  for  probate." 

If  the  question  of  testamentary  capacity  had  been  involved 
in  the  application  for  the  appointment  of  a  guardian,  and  had 
been  determined  by  the  appointment,  the  circuit  judge  would 
have  been  correct  in  his  ruling.     But  in  fact  it  was  in  no  way 
involved.    The  substantial  averment  in  the  petition  was  that 
Rice  was  mentally  incompetent  to  have  the  charge  and  manage- 
ment of  his  property,  and  was  wasting  it.     Insanity  was  not  al- 
leged or  put  in  issue,  and  the  recital  of  the  existence  of  insanity 
in  the  order  which  was  made  was  very  likely  an  inadvertence. 
But,  whether  inadvertent  or  intentional,  it  went  beyond  any- 
thing to  which  Rice  had  been  called  upon  to  answer,  and  was 
of  no  force.     The  order  judiciaUy  determined  that  Rice  had 
become  unfit  to  manage  his  property,  and  it  determined  noth- 
ing more.    But  this  is  not   inconsistent   with   testamentary 
capacity ;  the  state  of  being  unfit  to  manage  property^  not 
even  inconsistent  with  capacity  to  make  contracts;  and  the 
principal  reason  for  the  appointment  of  a  guardian  often  is  that 
a  party  possessing  the  capacity  and  power  to  contract  is  em- 
ploying it  foolishly.     But  if  a  party  has  capacity  to  make  a 
contract,  and  to  bargain  in  respect  to  its  terms  with  another 
who  may  be  supposed  to  have  an  interest  in  getting  the  better 
of  him,  he  must  certainly  have  authority  to  execute,  as  his  own 
voluntary  and  spontaneous  act,  a  testamentary  disposition  of 
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his  property.     Testamentary  capacity  is  not,  therefore,  dis- 
proved by  the  determination  that  canse  exists  for  guardianship. 

It  follows  that  the  circuit  judge  erred  in  his  rulings  respect- 
ing this  appointment.  It  was  competent  to  prove  it,  as  a  part 
of  the  decedent's  history  contemporaneous  with  the  alleged 
testamentary  act,  and  as  throwing  light  upon  his  actions  and 
conduct  about  that  time ;  but  as  an  adjudication  it  was  without 
important  bearing. 

A  number  of  witnesses  who  had  known  the  decedent  in  his 
lifetime,  and  had  seen  more  or  less  of  him  at  about  the  time 
the  will  was  executed,  but  who  were  not  medical  experts,  were 
allowed  to  testify  that  in*  their  opinions  he  was  then  insane. 
Some  of  them  expressed  opinions  in  connection  with  a  statement 
of  facts  upon  which  the  opinions  were  based,  and  some  appar- 
ently did  not.    These  opinions  were  objected  to,  but  were  re- 
oeiyed  upon  the  supposed  authority  of  decisions  by  this  court. 
The  cases  relied  upon  were  evidently  misunderstood.     In  Beau- 
Hen  V.  Gicottej  12  Mich.  459,  501,  opinions  by  non-professional 
witnesses  were  held  to  be  admissible,  when  they  could  speak 
from  personal  observation,  but  it  was  said  that  '•  in  every  case 
the  witnesses  who  speak  from  their  own  observation  are  ex- 
pected to  describe,  as  well  as  they  can,  what  has  led  to  their 
conclusions,  as  well  as  their  means  of  observation."     In  Kemp- 
9ey  V.  McOinniss^  21  Mich.  123,  138,  a  similar  statement  is 
made :  ^'  In  the  case  of  such  professional  witnesses,  as  well  as 
in  that  of  unprofessional  witnesses, — who  are  allowed  to  give 
their  opinions  only  from  personal  observation, — the  facts  upon 
which  the  opinion  is  founded  must  be  stated,  and  the  jury  must 
be  left  to  determine  whether  the  facts  stated,  as  well  as  the 
opinions  based  upon  them,  are  true  or  false."    The  principle 
of  these  cases  is  that  the  witnesses  must  explain  to  the  jury  the 
grounds  for  their  opinions  so  far  as  the  circumstances  will  ad< 
niit ;  and  we  are  constrained  to  say  that  in  some  instances  this 
was  not  done  on  this  trial,  and  that  opinions  were  received,  of 
the  reasonableness  of  which  the  jury  were  given,  by  the  facts 
stated,  no  means  of  judging. 

This  error  may  have  had  an  important  influence  in  the 
ease,  for  it  is  very  evident  that  some  of  the  witnesses  had  no 
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just  conception  of  what  was  meant  by  insanity  or  by  testar 
mentary  capacity.     And  some  of  the  questions  had  a  plain 
tendency  to  mislead  them  in  this  regard.     Thus,  this  question 
was  put  to  one  witness:  ^^  Well,  supposing  him  to  have  had  a 
valuable  farm  of  160  acres  of  land,  and  some  hundreds  of  acres 
of  swamp  land,  and  some  real  estate  in  the  village,  and  some 
personal  farm  property,  and  also  to  have  had  a  wife  and  chil- 
dren and  grandchildren,  what  would  you  say  in  your  opinion  as 
to  his  ability  to  plan  and  execute  a  will,  judging  from  what  you 
related  to  the  jury  as  to  his  appearance  and  conversation,  and 
what  you  knew  of  him  formerly  ? "    Here  the  suggestion  to 
the  witness  by  the  question  is  of  something  complicated  and 
difficult,  requiring  a  recollection  and  comprehension  of  the  sev- 
eral items  of  a  considerable  estate,  and  the  several  members  of  a 
eonsiderable  family,  and  he  is  invited  to  compare  the  man  as  he 
then  was  with  the  man  as  he  had  formerly  known  him.     If, 
under  such  circumstances,  the  witness  is  impressed  that   there 
has  been  a  great  weakening  of  mental  powers,  as  it  seems  prob- 
able  was  the  case  here,  it  will  not  be  surprising  if  he  expresses 
an  opinion  unfavorable  to  mental  capacity  for  the  supposed  act. 
But  no  act  can  well  be  more  simple  than  the  gift  of  his  prop- 
erty by  an  old  man  to  the  members  of  his  immediate  family; 
and  it  ought  not  to  be  considered,  by  court,  or  witness,  or  juror, 
to  be  an  act  requiring  strong  mind  or  considerable  capacity. 
Tlie  power  to  make  such  a  gift  becomes  an  important  protec- 
tion in  that  period  of  life  when  incapacity  to  labor  and  to  conduct 
profitable  enterprises  has  arrived,  and  it  is  important  to  see  that 
it  be  not  taken  away  by  erroneous  notions  as  to  what  is  required 
for  testamentary  capacity.    It  is  very  evident,  we  think,  that 
some  of  the  witnesses  in  this  case  expressed  opinions  to  the  jury 
which  had  been  formed  by  standards  altogether  incorrect  and 
misleading;  and  the  opinions  themselves  were  consequently 
worthless. 

Much  of  the  evidence  in  the  case,  which  was  put  in  to  prove 
insanity,  had  a  tendency  to  show  delusions  on  certain  subjects. 
The  decedent,  it  is  said,  talked  foolishly  about  "greenbacks;" 
he  imagined  himself  a  high  federal  officer,  and  he  solicited  votes 
for  an  office  when  no  election  was  pending.    But  we  look  in 
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Tain  in  the  will,  whose  provisions  were  dictated  by  himself,  for 
any  trace  of  these  delusions,  or  any  evidence  that  it  was  in  any 
way  influenced  by  them.  Conceding  tbe  delusions,  therefore, 
does  not  dispose  of  the  will,  or  necessarily  determine  that  it 
should  be  set  aside.  {Fraser  v.  Jennison,  42  Mich.  206.)  The 
most  remarkable  evidence  on  this  branch  of  the  case  is  of  state- 
ments made  by  decedent  that  his  wife  made  the  advances  in 
oourtship,  and  that  on  one  or  more  occasions  she  inflicted  out- 
rageous personal  injury  on  him  after  marriage.  No  attempt 
was  made  to  show  that  the  decedent  was  really  under  delusion 
in  respect  to  these  matters,  and  the  natural  tendency  of  the 
evidence  was  to  prejudice  the  jury  against  the  plaintiff  by 
leading  them  to  believe  or  to  suspect  that  she  was  an  unworthy 
person  and  undeserving  of  her  husband's  bounty.  But  the  ex- 
istence of  a  delusion  that  his  wife  was  unworthy  of  esteem,  or 
was  abusing  him,  would  be  a  singular  reason  for  setting  aside  a 
gift  which  he  had  deliberately  made  in  her  favor. 

Such  errors  as  occurred  in  the  instructions  are  sufficiently 
indicated  by  what  has  been  already  said.  After  the  full  exam- 
ination of  the  general  subject  of  testamentary  capacity  in  the 
case  of  Pierce  v.  Pierce^  38  Mich.  412,  and  Fraser  v.  Jennison^ 
42  Mich.  206,  we  do  not  deem  it  necessary  to  enlarge  upon  it 
here.  But  we  repeat  what  we  have  said  in  substance  in  those 
cases,  that  a  will  is  not  to  be  set  aside  merely  because  the  party 
making  it  was  weak,  or  sometimes  foolish,  or  lacked  the  aver- 
age mental  capacity  of  his  neighbors,  or  did  not  dispose  of  what 
was  his  own  z&  others  who  could  know  nothing  of  his  reasons 
might  think  he  ought  to  have  done,  nor  necessarily  because  he 
was  subject  to  delusions,  when  it  is  manifest  that  the  delusions 
did  not^flfect  his  gifts.  , 

The  case  must  go  back  for  a  new  trial,  and  the  plaintiff  in 
error  must  recover  the  costs  of  this  court. 

We  are  compelled  to  say,  however,  that  the  record  which  has 
been  brought  to  this  court  is  inexcusably  voluminous.  The  bill 
of  exceptions  is  apparently  made  by  simply  attaching  a  hearing  and 
a  conclusion  to  the  stenographer's  notes,  and  it  was  at  least  three 
times  as  large  as  was  necessary  for  presenting  the  alleged  errors. 
This  method  of  preparing  a  bill  of  exceptions  may  be  labor«> 
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saving  to  counsel,,  but  it  is  oppressive  in  its  expense  to  the 
parties  and  it  imposes  nnnecessarj  labor  in  dealing  with  the 
case  in  this  court.  In  taxing  the  costs,  therefore,  the  plaintiff 
will  be  allowed  for  one-third  the  expense  of  the  record,  and  no 
more. 

The  other  justices  concnrred. 


See  Will  of  Cole,  1  Am.  Prob.  R.  839 ;  Estate  of  Johnson,  2  Id.  624. 

Will  of  William  U.  Bice.— In  the  name  of  God,  amen,  I,  William  H. 
Rice,  of  the  township  of  Comstock,  in  the  county  of  Kalamazoo  and 
State  of  Michigan,  of  the  age  of  sixty-eight  years,  and  being  of  sonnd 
mind  and  memory,  do  make,  publish,  and  declare  this  my  last  will  and 
testament,  in  manner .follo\(^ing;  that  is  to  say: 

First,  I  give  and  bequeath  to  my  wife,  Nellie  M.  Rice,  the  snm  of  two 
thousand  dollars ;  also  my  house  and  lot  in  the  village  of  Kalamazoo,  on 
Dutton  street,  number  forty  three. 

Second,  I  give  and  bequeath  to  my  son.  Parley  H.  Rice,  the  north  one 
hundred  acres  of  what  is  known  ns  my  swamp  land  in  the  township  of 
Comstock,  Kalamazoo  county,  Michigan,  this  being  in  addition  to  the  sum 
of  six  thousand  dollars,  including  interest,  that  I  hare  already  advanced 
the  said  Parley  H.  Rice. 

Third.  I  give  and  bequeath  to  my  son,  Noah  Rice,  the  west  one  hun- 
dred and  ten  acres  of  my  present  homestead. 

Fourth.  I  give  and  bequeath  to  my  two  grandsons,  children  of  my  de- 
ceased son  Henry,  the  east  forty  acres  off  the  east  end  of  my  present  homo- 
stead  ;  also  the  one  hundred  and  twenty  acres  of  land  on  the  swamp,  just 
south  of  the  land  bequeathed  to  my  son  Parley. 

Fifth.  I  give  and  bequeath  to  John  Dunlap,  son  of  my  second  wile, 
forty  acres  of  land  on  section  twenty  (20),  just  south  of  land  owned  by  W. 
F.  Stillwell,  in  the  township  of  Comstock. 

Sixth.  I  desire  it  to  be  distinctly  understood  that  the  bequest  to  my 
wife  is  in  addition  to  any  and  all  rights  of  dower  she  may  be  entitled  to 
in  my  estate. 

And  lastly.  I  giye  and  bequeath  all  the  rest  and  residue  and  remain- 
der my  personal  and  real  estate  to  my  two  sons  before  mentioned,  and  the 
heirs  of  my  son  Henry  now  deceased,  in  equal  shares,  and  I  hereby  appoint 
my  wife,  Nellie  M.  Rice,  sole  executrix  of  this  my  last  will  and  testament, 
hereby  revoking  all  former  wills  by  me  made. 

In  witness  hereof,  I  have  set  my  hand  and  seal  this  seventh  day  of 
November,  a.  d.  1879. 

Wm.  H.  Riob. 
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Will  of  O'Neil. 

[91  New  York,  616.] 

What  is  a  "euBSOBipnoN  at  the  bsnd  op  the  will." 

Where  testator  made  his  will  on  a  blank  with  a  printed  commencement  and  ter- 
mination, and,  fiUiag  the  intervening  space,  wrote  part  of  a  material  pro- 
yidon  above  the  printed  ending  where  be  put  his  signature,  and  the  remainder 
at  the  top  of  the  succeeding  page,  there  is  no  subscription  **  at  the  end  of  the 
will "  as  required  by  statute. 

Appeal  from  a  judgment  of  the  general  term  of  the  Su- 
preme Coart  in  the  third  department,  reversing  a  decree  of  the 
sarrogatc  of  Essex  county  admitting  to  probate  an  instrument 
purporting  to  be  the  will  of  James  O'Neil,  deceased. 

The  testator  used  a  blank.  The  printed  commencement 
was  on  the  first  page  and  following  it  were  written  provisions 
until  the  thirteenth  was  reached.     When  the  will  read: 

"  13th.  And  I  authorize  and  empower  my  executors,  here- 
inafter named,  to  sell,  convey,  assign  and  transfer  my  real  prop- 
erty for  the  payment  of  the  bequests  hereinbefore  named  and 
mentioned  either  at  private " 

The  printed  termination  then  came,  such  parts  as  were 
written  being  designated  by  italics : 

"  Likewise  I  make,  constitute  and  appoint  Dennis  Daley, 

of  the  town  of  Moriah^  Essex  county,  State  of  New   York, 

George  T.  Treadway,  also,  Edward  Donohoe,  all  of  Moriah, 

to  be  executors  of  this  my  last  will  and  testament,  hereby  re- 

.  voking  all  former  wills  by  me  made. 

"  In  witness  whereof,  I  have  hereunto  subscribed  my  name 
and  affixed  my  seal  the  28^A  day  of  February,  in  the  year  of 
onr  Lord  one  thousand  eight  hundred  and  eighty. 

[L.8.]  "JAMES  O'NEIL. 

"  The  above  instrument,  consisting  of  one  sheet,  was  at  the 
date  thereof  subscribed  by  James  G^NeH  in  the  presence  of  us 
and  each  of  us,  he  at  the  time  of  making  such  subscription 
acknowledged  that  he  made  the  same  and  declared  the  said 
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instrument  bo  subscribed  by  him  to  be  his  last  will  and  tes- 
tament ;  whereupon  we  then  and  there  at  his  request  and  in  his 
presence  and  the  presence  of  each  other  subscribed  our  names 
as  witnesses  thereto. 

"  Dennis  Daley ^  residing  at  MineviUe^  N.  Y. 

"  George  T.  Treadway^  residing  at  MineviUe^  If.  Y, 

"  Edward  Donohoe^  MinevilUj  N.  I^." 

On  the  fourth  page  was  written : 

"  Or  public  sale  and  in  the  manner  which  they  will  deem 
the  most  profitable  and  advantageous  to  my  said  estate,  but  in 
no  case  shall  my  said  executors  be  process  by  law  or  otherwise 
to  sell  and  convey  and  dispose  of  my  said  real  property  before 
the  lapse  of  five  years  after  my  death  unless  my  said  executors 
shall  see  fit  and  proper  to  sell  and  dispose  of  the  same  by 
virtue  of  the  power  and  authority  hereinbefore  given  them  as 
aforesaid." 

Mattheu)  HaU^  for  appellants. 

Samuel  Hand^  for  respondents. 

KuGER,  Ch.  J.  The  matter  in  controversy  arises  between 
some  of  the  heirs  at  law  and  the  executors,  over  the  allied 
improper  execution  of  what  purports  to  be  the  will  of  James 
O'Neil. 

The  instrument  was  drawn  upon  a  printed  blank,  consisting 
of  four  pages,  the  formal  commencement  being  printed  on  the 
first  page  and  the  formal  termination,  also  printed,  appearing* 
at  the  foot  of  the  third  page,  and  the  intermediate  space 
being  originally  left  blank  for  the  insertion  of  such  special 
provisions  as  the  testator  might  desire  to  make.  When  pre- 
sented for  probate  the  entire  blank  space  was  filled  in,  and  it 
being  apparently  insufficient  in  extent  to  contain  all  of  the 
provisions  sought  to  be  introduced  into  the  will,  the  thirteenth 
seems  to  have  been  carried  over  and  finished  on  the  first  eight 
or  ten  lines  of  the  fourth  page.      That  portion  of    the  will 
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leems  in  no  way  to  be  anthenticated,  and  leaves  a  blank  space 
of  two-thirds  of  a  page  below  the  written  lines.  The  names  of 
the  testator  and  of  the  witnesses  were  subscribed  toward  the 
bottom  of  the  third  page,  below  the  formal  printed  termination 
of  the  will,  and  there  only.  The  portion  of  the  thirteenth 
paragraph,  immediately  preceding  the  printed  termination^ 
was  manifestly  incomplete,  and  the  lines  written  on  the  fourth 
page  were  obvionsly  a  continuation  of  this  broken  paragraph. 
The  two  portions  were  not,  however,  songht  to  be  connected 
by  means  of  a  reference,  asterisk,  words,  or  symbol,  indicating 
the  relation  to  each  other.  Material  provisions  are  contained 
in  the  writing  upon  the  fonrth  page.  Upon  this  state  of  facts 
the  qnestion  is  raised  that  this  is  not  such  a  subscription  and 
signing  by  the  testator  and  the  witnesses  at  the  '^end  of  the 
will,"  as  is  required  by  our  statute.  (2  R.  S.  63,  §  10.)  The  ap- 
plication of  some  of  the  elementary  principles  governing  the 
interpretation  of  statutes  would  seem  to  furnish  a  safe  and 
certain  guide  for  the  determination  of  the  question  presented. 
The'  words  of  the  statute  must  be  construed  in  their  plain^ 
obvious  sense,  according  to  their  signification  among  the  people 
to  whom  they  were  directed.  {Ogden  v.  Saunders^  12  Wheat. 
332 ;  Stoiy  on  Const.  §  449.)  Afeo  that  construction  must  be 
adopted  which  will  effectuate,  as  far  as  possible,  the  intent  of 
the  framers  of  the  statute,  and  obviate  the  anticipated  evils 
which  were  the  occasion  thereof.  {Tonnele  v.  IlcUlj  4  N.  Y. 
140.)  The  legislative  intent  was  doubtless  to  guard  against 
frauds  and  uncertainty  in  the  testamentary  disposition  of 
property,  by  prescribing  fixed  and  certain  rules  by  which 
to  determine  the  validity  of  all  instruments  purporting  to  be 
wills  of  deceased  persons.  (Reviser's  Notes ;  Willis  v.  Zowey 
5  Notes  of  jCases,  428.)  The  question  then  arises  whether  the 
"  end  of  the  will "  referred  to  in  the  statute  means  the  actual 
physical  termination  of  the  instrument,  or  that  portion  thereof 
which  the  testator  intended  to  be  the  end  of  the  will.  While 
it  is  possible  that  in  isolated  cases,  the  latter  construction  might 
Bometimes  preclude  the  perpetration  of  a  wrong — it  certainly 
would  not  satisfy  the  general  object  of  the  statute  of  furnish- 
ing a  certain  fixed  and  definite  rule  applicable  to  all  cases. 
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While  the  primary  role  governing  the  interpretation  of  wilb^ 
when  admitted  to  probate,  recognizes  and  endeavors  to  carrj 
ont  the  intention  of  the  testator,  that  rule  cannot  be  invoked 
in  the  const r action  of  the  statute  regulating  their  execution. 
In  the  latter  case  courts  do  not  consider  the  intention  of  the 
testator,  but  that  of  the  legislature. 

In  considering  the  question  stated  upon  authority,  some 
cases  are  found  which  apparently  sustain  the  contention  of 
appellant's  counsel.  In  all  of  them,  however,  there  was  a 
failure  to  observe  the  rules  of  construction  which  we  consider 
controlling.  We  think,  however,  that  the  weight  of  ahthority 
favors  the  theory,  that  the  statute  fixes  an  inflexible  rule  by 
which  to  determine  the  proper  execution  of  all  testamentary 
instruments. 

The  cases  cited  from  the  English  Reports,  except  certain 
ones  hereinafter  referred  to,  do  not  afford  much  assistance  in 
construing  our  statute,  from  the  fact  that  they  cover  a  period 
during  which  material  changes  were  wrought  in  their  statutes, 
and  the  further  fact  that  those  statutes  differ  in  material 
respects  from  our  own.  The  statute  of  15  and  16  Victoria, 
chap.  24,  among  other  things,  provided  that  no  signature  "  shall 
be  operative  to  give  effect  to  any  disposition  or  direction  which 
is  underneath  or  which  follows  it,  nor  shall  it  give  effect  to 
any  disposition  or  direction  inserted  after  the  signature  shall 
be  made."  From  this  alone  might  be  deduced  arguments  suffi- 
cient to  dispose  of  the  question  involved  in  this  case  if  our 
statutes  contained  similar  provisions. 

As  early  as  1847,  Sir  Jenner  Fust,  in  the  case  of  Willu 
V.  Lowe  {8upra)y  says  :  "  Cases  have  occurred,  before  the  real 
purpose  of  the  act  had  been  ascertained,  in  which  the  court 
has  given  construction  to  the  statute  as  far  as  possible  to  ful- 
fill the  real  intention  of  the  parties ;  but  the  court  is  ander 
the  necessity  of  looking  at  the  clear  intention  of  the  act.  The 
court  was  of  the  opinion,  at  first,  that  the  intention  of  this  part 
of  the  act  was  to  remove  the  difficulty  which  had  arisen  under 
the  statute  of  frauds,  by  the  construction  of  which,  a  signa- 
ture at  the  commencement  of  the  will  was  equally  good  with 
the  signature  at  its  end.    But  there  was  another  reason  for  the 
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provision,  viz. :  to  gnard  against  fraud.  The  act  required  the 
aignatare  to  be  at  the  foot  or  end  of  the  will,  to  prevent  any 
addition  to  the  will  being  made  after  its  execution  in  presence 
of  witnesses."  In  DcMow^a  Case  (L.  R.,  1  P.  &  D.  189),  imme- 
diately following  the  signatures  of  the  testator  and  the  wit- 
nesses, was  the  clause  *^  my  executors  are  "  A.,  B.  and  C  The 
will  contained  clauses  in  the  body  referring  to  his  executors  as 
"  hereinafter  named,"  but  they  were  named  in  no  other  place 
except  after  the  signature.  It  was  held  that  the  clause  naming 
the  executors  could  not  be  admitted  to  probate,  Sir  J.  B.  Wilde 
saying,  ^^  The  question  is  whether,  under  St.  Leonard's  act 
(15  and  16  Victoria),  the  clause  appointing  executors  can  be 
admitted  to  probate.  Although  parol  evidence  may  show  that 
the  clause  appointing  executors  was  written  before  the  signa- 
ture, it  is  not  made  manifest  by  any  words  in  the  will  of  the 
testator  so  describing  that  clause  when  he  referred  ^  to  my  exec- 
utors hereinafter  named.'  And  parol  evidence  cannot  be  re- 
ceived for  that  purpose,  and  it  seems  to  me,  also,  that  it  would 
be  directly  contrary  to  the  statute,  which  requires  the  will  to 
be  signed  at  the  foot  or  end,  to  permit  probate  in  this  will." 

In  Sweetland  v.  SweeUand  (4  Swaby  &  Tristram,  6),  Sir  J. 
B.  VVilde  says :  "  I  have  no  doubt  the  testator  did  intend  to 
execute,  in  proper  form,  the  will ;  the  question  is  whether  he 
has  done  so." 

In  Hays  v.  Harden  (6  Penn.  St.  40S)),  Gibson  J.,  says: 
"  Signing  at  the  end  of  the  will  was  required  to  prevent  evasion 
of  its  provisions." 

In  Glancy  v.  Olancy  (17  Ohio  St.,  134),  Day,  Ch.  J.,  says : 
"The  testator  is  required,  by  this  portion  of  the  statute,  to 
sign  his  will  at  the  end  thereof.  The  reason  of  this  requisition 
is  obviously  to  prevent  improper  alterations. of  a  will."  "  The 
provision  is  a  judicious  one,  and  care  should  be  taken  not  to 
break  in  upon  it  by  a  lax  interpretation." 

We  think  this  question  has  been  substantially  determined 
in  this  court,  in  the  case  of  2'he  Sisters  of  Charity  v.  Kelly 
(67  N.  Y.  409).  Folger,  J.,  says :  "  Can  we  say  that  the  end 
of  the  will  has  been  found  until  the  last  word  of  all  the 
provisions  of  it  have  been  reached  ?    To  say  that  where  the 
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Dame  is,  there  is  the  end  of  the  will,  is  not  to  observe  the 
statute.  That  requires  that  where  the  end  of  the  will  is  there 
shall  be  the  name.  It  is  to  make  a  new  law  to  say  that  where 
we  find  the  name  there  is  the  end  of  the  will.'*  "  The  statu- 
tory provision  requiring  the  subscription  of  the  name  to  be 
at  the  end  is  a  wholesome  one,  and  was  adopted  to  remedy 
real  or  threatened  evils.  It  should  not  be  frittered  away  by 
exceptions." 

It  will  be  seen,  in  all  of  the  cases  cited,  there  was  no  reason 
to  doubt  the  testator's  intention  to  make  a  valid  disposition 
of  his  property,  and  yet  in  each  case  the  will  was  denied  pro- 
bate, because  in  the  execution  thereof  the  testator  did  not  con- 
form to  the  provisions  of  the  statute,  in  failing  to  place  his  sig- 
nature at  the  physical  end  of  the  will. 

It  is  claimed  by  the  counsel  for  appellant  that  the  claase  in 
question  may  be  regarded  as  an  interlineation  and  thus  held  to 
be  constructively  a  part  of  the  body  of  the  will.  We  think 
that  this  claim  cannot  be  supported  without  opening  the  door 
to  all  of  the  evils  which  the  statute  was  intended  to  prevent, 
and  substantially  abrogating  its  wholesome  provisions. 

The  same  argument  would  validate  the  addition  of  a  four- 
teenth paragraph  to  the  unauthenticated  lines  appearing  on 
the  fourth  page  and  lead,  by  logical  deduction,  to  indefinite  ex- 
tension. It  is  said  also,  that  the  cases  holding  that  a  paper  or 
document  referred  to  in  the  body  of  a  will  may  be  considered 
as  a  part  tliereof,  afford  support  to  the  construction  claimed  by 
appellant's  counsel. 

It  is  not  believed  that  any  paper  or  document  containing 
testamentary  provisions,  not  authenticated  according  to  the  pro- 
visions of  our  statute  of  wills,  has  yet  been  held  to  be  a  part  of 
a  valid  testamentary  disposition  of  property,  simply  because  it 
was  referred  to  in  the  body  of  the  will.  It  was  held  in  Tan- 
nele  v.  Hall  (4  N.  Y.  140),  that  a  map  appearing  after  the 
signature  upon  a  will,  and  said  to  be  a  reduced  copy  of  a  map 
made  by  the  testator  of  his  real  estate  and  filed  in  the  county 
clerk's  oflSce  of  New  York,  and  which  was  referred  to  in  the 
body  of  the  will,  did  not  require  the  signature  of  the  testator 
and  witnesses  to  follow  it  in  order  to  make  it  a  part  of  the 
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will.  It  is  to  be  observed  that  the  p^per  there  in  question  was 
referred  to  merely  to  identify  the  subject  devised,  and  con- 
tained no  testamentary  provisions.  It  is  further  to  be  observed 
that  the  will  in  the  case  cited  was  complete  without  such  addi- 
tions, and  that  the  maps  could  probably  have  been  used  as  evi- 
dence to  identify  the  property  devised,  even  if  no  reference 
had  been  made  thereto  in  the  will.  Independent  of  authority 
the  argument  upon  principle  leads  inevitably  to  the  conclusion 
that  the  will  was  improperly  executed.  The  signatures  to  it 
are  confessedly  between  the  various  operative  and  disposing 
parts  of  the  instrument,  and  in  no  sense  at  the  literal  or  physi- 
cal end  of  the  will.  That  the  signatures  are  where  the  testator 
intended  the  wiU  should  end  we  have  already  seen  is  not  a 
material  circumstance.  A  blank  space,  covering  two-thirds  of 
a  page  of  foolscap  paper,  is  left  immediately  after  the  language 
we  are  invited  to  insert  in  this  will,  and  no  possible  guard  is 
provided  against  the  addition  thereto  of  any  such  provision  as 
the  person  in  possession  of  this  paper  may  be  tempted  to  make. 
There  can  be  no  answer  to  the  proposition  that  to  uphold  this 
will  is  to  defeat  the  object  of  the  statute  in  requiring  a  will  to 
be  subscribed  at  the  end.  The  opportunity  of  adding  indefi- 
nitely to  a  testamentary  provision  will  be  legalized  by  so  hold- 
ing, and  the  statute,  instead  of  establishing  an  inflexible  rule  by 
which  to  determine  the  proper  execution  of  a  will,  will  be  open 
to  as  many  different  constructions  as  varying  circumstances  may 
invite.  We  thus  arrive  at  the  conclusion  that  the  will  in  ques- 
tion was  not  properly  executed,  and  it  cannot,  therefore,  be  ad- 
mitted to  probate.  The  claim  that  such  parts  of  the  will  as 
precede  the  signatures  may  be  received  and  the  remainder  re- 
^'ected  cannot  be  supported.  The  statute  denies  probate  to  a 
will  not  executed  in  accordance  with  its  provisions.  It  is  either 
valid  or  invalid  as  an  entirety  as  far  as  its  execution  is  con- 
cerned. It  is  undeniable  that  the  portion  following  the  testa- 
tor's signature  contains  material  provisions  and  formed  part  of 
his  scheme  in  making  a  will.  At  all  events  we  have  no  way  of 
determining  the  extent  to  which  he  deemed  them  material,  and 
cannot  give  effect  to  one  part  and  deny  force  to  another.    This 
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point  was  decided  adversely  to  the  appellant  in  The  Sisters  of 
Charity  v.  Kelly^  and  other  cases  above  cited. 

The  judgment  shoald  be  affirmed. 

All  concur,  except  IIapallo,  J.,  not  voting. 

Judgment  affirmed. 


Location  of  testator's  slgnatare.<-At  common  law  no  signature  was 

required  by  the  testator  to  his  will,  nor  was  any  required  by  the  statute 
of  wills.  34  Hen.  VIII,  c.  6.  The  statute  of  29  Car.  II,  c  8,  1 5,  being 
the  statute  of  frauds,  requires  that  wills  be  signed,  but  under  this  statate 
the  position  of  the  signature  was  immaterial.  This  statute  was  drawn 
and  proposed  as  a  law,  in  the  House  of  Lords,  by  Lord  Chancellor  Not- 
tingham, who  hod  learned,  in  chancery,  the  importance  of  a  signature  to 
such  an  instrument.     8  Swanst.  664. 

The  statute  of  wills  (1  Vict.  c.  26),  for  the  first  time  in  the  Engliab 
statutes,  directs  as  to  the  position  of  the  signature.  It  enacts  that  eveiy 
valid  will  '*  shall  be  signed  at  the  foot  or  end  thereof,  by  the  testator,  or 
some  other  person  in  his  presence,  and  by  his  direction."  The  statute,  15 
and  16  Vict.  c.  24,  §  1,  defines  and  enlarges  the  foregoing  statute,  to  the 
effect  that  the  signature  must  be  ''  at,  or  after,  or  following,  or  under,  or 
besides,  or  opposite,  to  the  end  of  the  will." 

Upon  these  two  statutes  of  Victoria,  with  occasional  deference  to  the 
older  legislation,  and  subject  to  certain,  in  the  main,  immaterial  local  va- 
riations, the  statute  of  wills,  now  in  force  in  every  State  in  the  Union, 
have  been  based.    The  local  statute  should  be  consulted  in  each  case. 

The  statutes  of  Kentucky,  California,  and  Connecticut,  requires  the 
will  to  be  *'  subscribed."  The  statutes  of  the  other  States  contain  the  word 
<<  signed."  In  New  York,  Ohio,  Pennsylvania,  Arkansas,  Nebraska,  and 
Kansas,  it  is  required  that  the  signature  be  at  the  end  of  the  will. 

.   In  Cohen's  Will,  1  Tuck.  286,  the  signature  of  the  testator,  at  the  end 
of  the  attestation  clause,  along  with  the  witnesses,  was  held  sufiScient. 

In  Pennsylvania  a  will  must  be  signed  by  the  testator,  unless,  being 
in  articulo  mortis^  he  is  rendered  unable  to  sign  by  the  extremity  of  his 
last  sickness ;  but  a  clause  added  by  the  testator,  after  his  signature,  as- 
signing his  reasons  for  making  the  will,  invalidates  the  whole  will.  Hays 
V.  Harden,  6  Penn.  St.  409. 

Where  a  will  was  folded  up  and  indorsed  by  the  testator,  **  R.'s  wiU,** 
not  being  signed  inside,  it  was  held,  in  Virginia,  insufiScient.  Roy  v. 
Roy,  16  Qratt.  418. 

It  must  appear  from  the  will  itself,  that  the  signature  was  intended 
for  a  signature,  in  order  to  give  the  will  authenticity.  Waller  v.  Waller, 
1  Gratt.  464. 
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In  Alabama  it  seems  that  a  signature  at  the  beginning  of  a  will  is  suf- 
ficient.    Armstrong  v.  Armstrong,  29  Ala.  588. 

Even  though  the  will  be  written  for  the  testator  by  another  person. 

In  Kentucky,  it  seems  that  where  the  name  of  the  testator  is  written 
in  the  body  of  the  will,  with  the  design  of  giving  it  authenticity  thereby, 
the  subscription  of  the  name  at  the  end  is  not  necessary,  it  appearing  that 
there  was  no  intention  on  the  part  of  the  testator  so  to  sign.  Sarah  Miles^ 
Will,  4  Dana,  1  (Robertson,  J.) ;  AUen  v.  Everett,  12  B.  Hon.  878. 

Where  a  will  is  written  on  several  sheets  of  paper  fastened  together 
by  string,  proof  by  two  witnesses  that  the  testator^s  signature  was  at  the 
end  thereof,  is  sufficient.     Giuder  v.  Famum,  10  Penn.  St.  98. 

See  also  a  leading  case  in  New  York.    Tonnele  v.  Hall,  4  Comst.  140. 

An  English  case  in  point  is  Sweetland  v.  Sweetland,  4  Sw.  A  Tr.  9. 

Where  a  will  was  written  on  every  other  page,  on  one  side  only  of 
each  sheet,  and  the  witnesses  signed  at  the  top  of  a  page,  leaving  the  pre* 
ceding  page  blank  for  conformity,  it  was  held  a  sufficient  signing.  Oil- 
man V.  Oilman,  1  Redf .  354. 

But  the  witnesses,  no  less  than  the  testator,  mui^t  sign  at  the  end. 
Boward  v.  Boward,  1  Duv.  (Ky.)  182;  Coffin  v.  Coffin,  23  N.  Y.  9;  Peck 
V.  Gary,  27  N.  Y.  9;  Butler  v.  Benson,  1  Barb.  (N.  Y.)  626;  Jackson  v. 
Van  Dusen,  5  Johns.  144;  Adams  v.  Chaplin,  1  HilFs  (S.  C.)  Ch.  265. 
Contra  :  Murray  v.  Murphy,  89  Miss.  214. 

Where  something  follows  the  signature  of  the  testator,  it  seems  that, 
in  England,  the  rule  laid  down  in  Hays  v.  Harden  (cited  above),  does  not 
always  apply.  In  re  Woods,  L.  R.  1  P.  &  D.  556;  In  re  Burt,  L.  R.  2  P. 
&  D.  214;  In  re  Arthur,  L.  R  2  P.  &  D.  278. 

See  also  a  case  in  point.  Lewis  v.  Lewis,  18  Barb.  (N.  Y.)  17 ;  and 
the  opinion  of  Chancellor  Walworth,  in  Watts  v.  Public  Adm*r,  4  Wend. 
168,  and  1  Paige,  847. 


Bennett  vs.  Bhodes. 

[68  Maryland,  78.] 

KsspoNsiBiLrrT  of  legatees  cabbyinq  on  tebtatob's 

BUBDnSSS.    . 

Legaleefl  carrying  on  testator's  hosinesB,  according  to  a  "  desire  "  ezpreised  in 
his  will,  by  which  the  profits  were  given  them,  and  it  was  directed  that  bis 
moneys  invested  in  the  basiDess  at  his  decease  shonld  remain  there  for  three 
years,  without  interest,  must  make  good  to  the  estate  at  the  expiration  of  that 
time  the  amount  of  teststor^s  capital,  irrespectiye  of  its  loss  by  the  vicissitudes 
of  bosiness. 
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Appeal  from  the  Circuit  Court  of  Baltimore  city. 

Thomas  Hughes  aud  William  A.  Fisher^  for  Rhodes  and 
others. 

John  P,  Poe  and  Arthur  W.  Machen^  for  Bennett  and 
Reese. 

Miller,  J.  The  main  question  presented  by  the  record  in 
this  case,  is  the  construction  of  the  codicil  to  the  will  of  Charles 
Hoffman,  who  died  in  August,  1875.  By  his  will,  executed  in 
June,  1873,  the  testator,  after  giving  his  wife,  Anna  Hoffman, 
a  life-estate  in  all  his  property,  real  and  personal,  made  sundry 
devises  and  bequests  to  take  effect  upon  her  death,  to  varioiu 
parties,  including  Alfred  Bennett  and  George  D.  Reese.  He 
then  gave  the  residue  of  bis  estate  to  Bennett,  and  five  of  the 
other  parties  to  whom  he  had  previously  made  special  devises 
and  bequests,  and  appointed  Bennett  and  his  wife  his  exec- 
utors. By  the  codicil  executed  in  August,  1874,  he  ^rst  rat- 
ifies and  confirms  every  clause,  bequest  and  devise  contained 
in  his  will,  and  then  makes  the  following  addition  thereto  : 

*'  My  will  and  desire  is,  that  in  the  event  of  my  death,  and 
my  wife  should  be  living  at  that  time,  that  the  business  which 
I  have  been  and  still  am  engaged  in  (and  have  been  conducting 
for  near  fifty  years),  shall  be  continued  by  my  nephew,  Alfred 
Bennett,  for  three  years,  unless  my  wife,  or  my  nephew,  Alfred 
Bennett,  should  depart  this  life  before  such  said  time  shall 
have  expired  ;  either  event  taking  place,  the  said  business  to 
be  wound  up,  and  my  estate  settled  according  to  my  will." 

"Further,  it  is  my  will  and  desire  that  Mr.  George  D. 
Reese  be  associated  with  my  nephew,  Alfred  Bennett,  in  con- 
ducting said  business,  he  to  receive  one-half  of  the  net  pro- 
ceeds, and  my  nephew,  Alfred  Bennett,  the  other  half." 

"  I  also  will  and  desire  that  what  money  I  may  have  in- 
vested in  the  business,  at  the  time  of  my  death,  shall  remain  in 
their  business,  for  their  use,  without  interest,  for  three  years, 
unless  said  business  should  be  sooner  determined,  either  by  the 
death  of  my  wife  or  nephew,  Alfred  Bennett ;  either  event 
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happening,  the  busineBS  to  be  wound  np,  and  mj  capital  re- 
turned to  my  estate,  and  settled  act^ording  to  my  will." 

^'  It  is  also  my  desire  that  the  said  Bennett  and  Reese  shall 
occupy  my  warehouse,  during  the  period  hereinbefore  referred 
to,  at  an  annual  rent  of  $500,  to  be  paid  in  quarter-yearly  in- 
Btalments  of  |125." 

Bennett  and  Reese  carried  on  the  business  for  three  years, 
and  during  that  time  lost  the  capital,  as  they  allege,  by  the 
vicissitudes  of  trade,  without  fault,  bad  faith  or  negligence  on 
their  part-  They  now  insist  that  by  the  true  construction  of 
the  codicil  they  are  not  bound  to  refund  the  capital  thus  left 
in  the  business  by  the  testator,  because  it  was  not  left  with,  or 
received  by  them,  as  a  loan  for  which  they  were  to  be  abso- 
lutely responsible,  but  was  accepted  by  them  solely  as  a  i/rust 
created  by  the  testator,  which  they  executed  with  entire  good 
faith,  skill  and  diligence,  and  consequently,  as  the  capital,  when 
the  business  was  wound  up,  was  found  to  have  been  honestly 
and  fairly  lost,  no  obligation  rested  upon  them  to  return  it.  But 
we  are  unable  to  place  upon  this  instrument  a  construction 
which  would  thus  relieve  these  parties  from  liability.  It  is 
doubtless  true,  that  if  a  testator  directs  his  executors  to  carry 
on  his  business  for  a  definite  time  after  his  death,  for  the  bene- 
fit of  his  estate,  or  appoints  trustees  for  such  a  purpose,  they 
wiU  not  be  responsible  to  t?ie  estate  for  any  loss  resulting  in  the 
course  of  an  honest  administration  of  the  trust,  but  that  is  not 
the  case  presented  by  this  codicil.  Here,  the  purpose  of  the 
testator  obviously  was,  not  to  have  his  business  continued  for 
the  benefit  of  his  estate,  but  to  bestow  a  benefaction  upon  these 
parties  as  legatees.  He  had  conducted  his  business  for  fifty 
years  with  success,  having  accumulated  thereby  a  handsome 
fortune,  and  all  the  capital  invested  in  it  was  his  own.  Ben- 
nett and  Reese  had  been  his  chief  clerk  and  bookkeeper,  and 
in  addition  to  what  he  had  given  them  by  his  will,  he  designed 
by  this  codicil  to  give  them  for  their  own  individual  benefit 
and  advantage,  the  use,  without  interest,  of  all  this  capital  in 
carrying  on  the  business  for  a  specified  period,  accompanied 
however  vnth  the  obligation  to  return  the  same  to  his  estate 
at  the  end  of  that  time.  This  is  our  reading  and  construction 
Vol.  III. —10 
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of  the  instrument.  His  intention  manifestly  was  to  confer  a 
benefit^  not  to  impose  the  performance  of  a  dtctyj  or  the  ex- 
ecution of  a  trust.  Bennett  and  Eeese  were  to  have  the  use  of 
the  capital  without  interest,  and  all  the  profits  of  the  business. 
This  was  a  gift  or  benefit  which  they  were  at  liberty  to  accept 
or  reject,  but  the  acceptance  of  which  bound  them  to  the 
accompanying  obligation  to  return  and  make  good  the  capital 
they  so  used.  We  therefore  hold,  that  the  amount  of  this 
capital  became,  after  the  expiration  of  the  three  years,  a  debt 
due  to  the  estate  by  these  parties. 

The  next  question   is,  whether  this  is  a  case  within  the 
jurisdiction  of  a  court  of  equity?     The  bill  (which  was  de- 
murred to)  was  filed  by  parties  who  are  specific  and  residuary 
legatees  under  the  will,  and  after  averring  that  Bennett  and 
Eeese  are  liable  for  the  capital  so  received  and  used  by  them, 
charges  in  substance,  1st,  that  they  and  the  widow,  Mrs.  Hoff- 
man, had  construed  the  codicil  to  mean  that  the  capital  was 
left  in  their  hands  for  the  benefit  of  the  estate,  and  as  they 
had  exercised  proper  care  in  its   management,  they  are   not 
liable  for  its  loss;  2d,  that  the  complainants  have  requested 
Mrs.  HoflEman,  and  Bennett,  the  executors,  to  collect  and  secure 
this  claim,  but  they  have  declined  to  take  any  steps  in   the 
premises ;  and  3d,  that  Bennett  and  Beese  are  without  means 
to  pay  the  same,  and  unless  the  claim  be  treated  as  an  ad- 
vance to  them  of  their  legacies,  and  the  same  be  charged  with 
its  payment,  they  will  convey  away  their  interests  in  the  estate, 
leaving  the  complainants  without  any  relief.     The  bill   then 
prays  that  the  estate  may  be  administered  and  settled  under 
the  jurisdiction  of  a  court  of  equity  ;  that  the  will  and  codicil 
may  be  construed  by  the  court,  and  upon  such  constmction 
that  an  account  may  be  stated  by  which  the  executors  shall 
be  charged  with  the  capital  left  in  the  hands  of  Bennett  and 
Eeese ;  that  the  interests  of  these  parties  in  the  estate  charged 
with  the  payment  of  this  claim,  and  that  the  same  be  deducted 
from  their  interest  in  the  estate,  when    the  time  shall  come 
for  distribution  thereof ;  and  for  general  relief.     The  case  as 
thus  stated,  has,  certainly,  many  very  peculiar  features.     One 
of  the  executors  is  a  party  owing  a  large  debt  to  the  estate. 
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The  other  executor  unites  with  him  in  placing  an  erroneous 
construction  upon  the  will  of  their  testator,  by  which  the  ex- 
istence of  any  such  debt  is  denied  and  utterly  repudiated,  and 
therefore  hoth  refuse  to  take  any  steps  to  collect  it.  Both  par- 
ties also  by  whom  the  debt  is  due,  are  witliout  means  to  pay 
the  same,  unless  it  be  charged  upon  their  interests  in  the  estate. 
Under  these  peculiar  circumstances,  we  are  of  opinion,  that  the 
complainants,  who  are  legatees,  and  deeply  interested  in  the 
due  and  proper  administration  of  the  estate,  have  a  right  to  the 
intervention  of  a  court  of  equity  to  its  aid,  in  construing  the 
will  and  codicil,  in  enforcing  the  collection  of  the  debt,  and  in 
protecting  their  interests.  If,  tlien,  there  be  jurisdiction  in 
equity,  we  see  no  valid  objection  to  that  part  of  the  decree  ap- 
pealed from,  which  appoints  a.receiver  with  power  to  receive 
and  collect  the  sum  ascertained  and  ordered  to  be  paid.  The 
appointment  of  such  an  officer  was  but  a  proper  means,  under 
the  circumstances,  of  enforcing  the  court's  decree.  Nor  do  we 
perceive  any  error,  demanding  reversal  in  that  part  of  the  de- 
cree which  relates  to  the  payment  of  interest  on  the  principal 
sum  due.  It  is  true,  this  interest,  whatever  it  may  be,  belongs, 
under  the  will,  to  Mrs.  Hoffman,  the  life-tenant,  and  not  to 
these  complainants,  but  as  we  understand  it,  the  decree  simply 
directs  payment  of  the  principal  sum,  "  with  any  interest  that 
TTiay  he  due  thereon,"  so  that  if  the  parties  ordered  to  pay,  shall 
produce  a  relinquishment  or  release  of  the  interest  by  Mrs. 
Hoffman,  they  are  not,  by  the  terms  of  the  decree,  required  to 
pay  it  to  the  receiver.  After  the  money  is  thus  collected  by 
the  receiver,  the  decree  properly  directs  him  to  bring  it  into 
court,  so  that  it  may  be  applied,  under  the  order  of  the  court,  as 
directed  by  the  terms  of  the  will. 

The  appeal  of  the  complainants  brings  up  the  question 
whether  the  amount  of  the  debt  is  correctly  stated  in  the  de- 
cree. The  amount  of  capital  taken  by  Bennett  and  Eeese  under 
the  terms  of  the  codicil,  as  stated  in  the  auditor's  account, 
which  the  decree  adopts  and  ratifies,  is  $9,620  18.  This  re- 
sult the  auditor  has  reached  from  an  examination  of  the  ad- 
ministration accounts  passed  in  the  Orphans'  Court,  by  the 
executors,  as  well  as  from  the  testimony  taken  before  him  ;  and 


148  AMERICAN  PROBATE  REPORTS. 

he  is  clearly  right,  unless  the  claims  preferred  by  Bennett  and 
Keese  against  the  estate,  are  open  to  assault  under  the  present 
bill.  Much  of  the  testimony  taken  before  the  auditor  was 
directed  to  the  correctness  of  these  claims,  and  we  agree  with 
him  that  the  issues  in  this  case  involve  no  sach  question. 
These  claims,  proved  and  passed  by  the  Orphans'  Court,  are 
allowed  in  the  first  administration  account,  which  was  passed 
in  December,  1876,  and  the  accuracy  of  that  account  the  com- 
plainants  have  not  impeached  in  their  bill.  This  bill,  which 
was  not  filed  until  April,  1880,  contains  no  averment  under 
whicli  proof  could  be  admitted  tending  to  surcharge  and  falsify 
this  account. 

Decree  aflSrmed,  and  cause  remanded. 


As  to  liability  of  personal  representatives  carrying  on  testator's  busi- 
ness, see  Brasfield  v.  French,  2  Am.  Prob.  R.  607,  and  cases  in  note;  and 
Caskie  v.  Harrison,  infra. 


Oabtob  vs.  Jones. 

[86  Indiana,  289.] 


Instrument  in  nature  of  contract  held  a  will. — 
Annuity. 

A  writinfif  conveying  certiun  personalty  and  realty  to  deceased's  son  in-law,  for 
the  natural  life  of  deceased  and  bis  wife,  the  devisee  to  pay  the  taxes  annually, 
take  care  of  deceased  and  his  wife  while  they  lived,  pay  their  funeral  expenses, 
and  take  care  of  their  danp^hter  till  married,  and  "  pay  me  |260  by  the  first  of 
January  in  each  year  during  the  natural  lifetime  of  myself  and  wife  "  is  a  valid 
will  and  creates  an  annuity  of  $250  in  favor  of  testator's  widow,  which  is  a 
charge  on  the  land  devised. 

From  the  Montgomery  Circnit  Court. 

O,  B,  Ha/rley^  B,  Crane  and  A.  B.  Anderson^  for  appel- 
lants. 

A.  Thommn^  T.  H.  Ristine^  B.  T.  Risti/ney  P.  8.  Kennedy 
and  W,  T.  Bnieh^  for  appellees. 
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Eluott,  J.  The  appellant  claims  that  under  the  will  of 
her  deceased  husband,  Isaac  Castor,  she  is  entitled  to  an  an- 
nuity of  $250,  and  that  is  a  charge  upon  the  real  estate  de- 
vised to  Daniel  Khodes.  The  Circuit  Court  decided  against 
her,  and  she  prosecutes  this  appeal. 

The  provisions  of  Isaac  Castor's  will  which  materially  affect 
the  case  are  these  :  ^^  1st.  I  give  and  bequeath  to  my  son-in- 
law,  Daniel  Rhodes,  all  of  my  personal  property  now  on  the 
farm  where  I  reside,  with  the  exception  of  one  black  mare 
and  three  milk  cows,  for  to  have  and  to  hold  for  and  in  con- 
sideration hereinafter  mentioned.  2d.  I  give  and  bequeath 
the  farm  where  I  now  live  to  the  said  Daniel  Khodes,  de- 
scribed aE(  follows,  to  wit:  The  east  half  of  the  northeast 
quarter  of  section  30,  township  19  north,  of  range  3  west,  for 
to  have  and  hold  and  have  full -use  of  in  every  way  during 
the  natural  life  of  myself  and  wife.  Amy  Castor,  said  Rhodes 
for  to  pay  the  tax  on  said  property,  both  real  and  personal, 
according  to  law,  and  bring  me  the  receipts  for  the  same 
yearly ;  for  and  in  consideration  of  the  above,  said  Rhodes  is 
to  take  care  of  me  and  of  my  wife  Amy  during  our  natural 
Kfetime,  and  be  at  all  expense  every  way  in  doctoring  and 
funeral  expenses ;  said  Rhodes  is  to  take  care  of  my  daughter 
Indiana  so  long  as  she  remains  single,  and  she  is  for  to  have 
two  good  beds  and  bedding  that  she  now  has ;  said  Rhodes  is 
for  to  pay  me  |250  by  the  first  of  January  in  each  year,  com- 
mencing January,  1875,  during  the  natural  lifetime  of  myself 
and  wife ;  if  said  money  is  not  paid  at  the  time,  for  to  draw 
ten  per  cent,  interest ;  said  Rhodes  to  have  full  and  free  pos- 
session  of  said  property  during  the  natural  lifetime  of  myself 
and  wife.  3d.  Said  Daniel  Rhodes  for  to  have  all  my  prop* 
erty,  both  real  and  personal,  at  the  death  of  myself  and  wife." 
Following  these  provisions,  which  we  have  copied  literally, 
are  items  making  small  bequests  to  various  kinsmen  and  re- 
quiring Rhodes  to  pay  them.  The  will  closes  with  this  para- 
graph :  ^'  Said  Rhodes  for  to  live  on  said  farm  and  in  said 
louse  with  me ;  for  to  comply  with  said  will  during  the  nat- 
ural lifetime  of  myself  and  said  wife ;  for  to  have  all  notes, 
money  and  effects  belonging  to  me  at  the  death  of  myself  and 
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wife ;  if  said  Rhodes  leases  said  farm  this  for  to  be  nail  and 
▼oid.'^  The  complaint  alleges  that  Rhodes  accepted  the  pro- 
visions of  the  instmment  and  is  in  absolute  possession  of  the 
property  devised  to  him,  and  that  the  validity  of  the  will 
was  judicially  declared  by  the  Montgomery  Circuit  Court,  in 
a  cause  wherein  the  appellees  were  plaintiffs  and  Daniel  Rhodes 
was  defendant. 

It  is  true,  as  appellees  contend,  that  the  instrument  has 
many  of  the  elements  of  a  contract,  but  the  intention  of  its 
author  to  make  it  a  testamentary  disposition  is,  nevertheleas, 
clearly  apparent.  No  matter  what  may  be  the  form  of  the  in- 
strument, if  the  intention  to  make  such  a  disposition  of  its 
author's  estate  is  disclosed,  it  will  be  treated  as  his  will.  Thus 
a  will  may  be  expressed  in  letters.  {Warner  v.  McDonald^ 
2  Har.  &  J.  346  ;  MorreU  v.  Dickey^  1  Johns.  Ch.  158.)  Or  in 
an  instrument  in  form  a  power  of  attorney,  {fiose  v.  Quiekj 
30  Pa.  St.  225.)  So  in  the  form  of  a  deed.  {Turner  v.  ScoU 
61  Pa.  St.  126;  Miller  v.  Holt,  1  Am.  Prob.  Cases,  199; 
Carlton  v.  Cameron^  38  Am.  R.  620.)  So,  too,  it  may  be  in 
form  and  in  some  substantial  respects  a  contract.  {Green  v. 
Froud^  3  Keble,  310;  Hixan  v.  WytJiam^  Ch.  Cases,  248.) 
There  can  be  no  doubt  as  to  the  character  of  the  instrument ; 
it  is  in  form  a  will,  it  professes  to  be  a  will,  and  its  principal 
provisions  are  those  of  a  will.  This  court  has  passed  upon 
the  character  of  this  instrument,  and  declared  it  to  be  a  wiU. 
{^onea  v.  RlioadSy  74  Ind.  510.) 

Tlie  character  of  the  instrument  being  certain,  the  work  of 
the  court  is  to  ascertain  its  meaning.  As  the  books  put  it, 
"  the  intention  of  the  testator  is  the  polestar,"  and  the  instru- 
ment is  to  be  so  construed  as  to  carry  that  into  effect.  All 
the  provisions  of  the  will  are  to  be  taken  into  consideration, 
and  isolated  expressions  are  not  to  control  the  general  tenor 
of  the  instrument. 

The  draftsman  of  the  will  of  Isaac  Castor  was,  it  is  evident, 
not  an  educated  person.  His  lack  of  knowledge  of  matters 
of  law,  his  defective  command  of  words,  and  his  confused 
jumbling  together  of  discordant  things,  have  clouded,  but  not 
obscured,  the  intention  of  the  testator.     The  desire  of  Isaac 
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Castor  to  provide  for  his  wife  is  strongly  and  clearly  expressed 
in  all  the  provisions  of  the  will.  It  appears  in  every  clause 
in  which  a  bnrden  is  imposed  upon  the  devisee.  Wherever 
anything  of  benefit  is  provided  for,  it  is  for  the  joint  benefit 
of  the  testator  and  his  wife.  In  not  a  single  instance  through- 
out the  entire  will  is  there  a  severance,  unless  the  clause  ^'  pay 
me ''  shall  be  deemed  to  create  it  as  to  the  annuity  of  $250, 
here  the  subject  of  dispute.  Is  it  not  reasonable  to  presume 
that  a  husband  who,  with  such  solicitous  care,  had  united  his 
wife's  name  with  his  from  the  beginning  to  the  end  of  the  will, 
meant  to  secure  for  her  the  small  annuity  provided  {  Is  it 
just  to  presume  that,  having  made  all  the  beneficial  provisions 
of  the  will  apply  to  both  of  them,  he  here  reserved  the  annuity 
to  himself  alone? 

Clauses  in  a  will  are  to  be  construed  by  the  aid  of  clauses 
or  words  with  which  they  are  grouped.  The  clause  providing 
for  the  annuity  is  grouped  with  provisions  for  the  care  of 
the  wife  during  her  lifetime,  and  after  the  testator's  death, 
with  a  clause  providing  for  the  care  of  the  testator's  daughter, 
and  with  other  clauses  of  a  strictly  and  purely  testamentary 
character.  The  just  construction,  therefore,  is  that  this  clause, 
too,  was  meant  to  operate  for  the  benefit  of  the  wife  after  the 
testator's  death.  It  would  violate  a  just  rule  of  construction 
to  wrench  the  clause  providing  for  the  annuity  from  its  asso- 
ciate clauses  and  give  it  a  meaning  peculiar  to  itself,  and  at 
variance  with  its  connectives. 

The  language  of  the  particular  case  under  discussion  is : 
"  Said  Rhodes  is  for  to  pay  me  $250,  by  the  first  of  Janu- 
ary in  each  year,  commencing  January,  1875,  during  the 
natural  lifetime  of  myself  and  wife."  There  is  here  a  time 
fixed  for  the  commencement  of  the  payment  of  the  annuity, 
and  that  is  during  the  testator's  lifetime,  and  this  may  not  be, 
in  strictness,  a  testamentary  disposition ;  but  it  by  no  means 
follows  that  it  vitiates  that  part  of  the  clause  which  is  such  a 
disposition.  The  provision  for  the  payment  during  the  life- 
time of  the  wife,  is  certainly  as  clearly  of  a  testamentary  char- 
acter as  any  other  part  of  the  instrument.     The  time  of  pay- 
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ment  commences   before,   but  continacs  after,  the  testator's 
death. 

Considered  under  strict  legal  rules,  the  clause  secures  the 
annuity  to  the  wife  if  she  survives  the  husband.  The  rule 
is  that  an  obligation  or  duty  to  pay  an  annuity  to  husband 
and  wife  daring  their  lives  secures  the  annuity  to  the  sur- 
vivor,  although  there  are  no  express  words  creating  a  right 
of  survivorship.  {Douglas  v.  Parsons^  22  Ohio  St.  526; 
Merrill  v.  Bickford^  65  Me.  118.)  This  rule  here  harmonizes 
with  the  intention  of  the  testator,  as  manifested  in  the  great 
body  of  the  provisions  of  his  will,  and  ought  not  to  be  broken 
in  upon  becanse  of  the  ignorance  or  unskillfulness  of  the 
draftsman  of  the  will. 

Faulty  expressions  and  inaccurate  words  cannot  be  per- 
mitted to  defeat  a  testator's  intention,  if  there  be  enough  to 
disclose  it ;  nor  will  detached  clauses  be  allowed  to  thwart  it, 
if  it  can  be  discovered  from  all  the  provisions  taken  together. 
The  general  intent,  not  particular  phrases,  controls,  and  thia 
intent  overrides  all  merely  special  or  particular  expreasions. 
(1  Sedf.  Wills,  433.)  •  As  some  of  the  cases  say,  the  intent  ia 
to  be  gathered  "  from  all  the  four  comers  of  the  instrument.'* 
Every  substantive  provision  of  this  will  expresses  the  testa- 
tor^s  desire  to  secure  its  benefits,  one  and  all,  to  his  wife,  and, 
when  combined,  the  provisions  leave  no  uncertainty  as  to 
the  intention  of  the  testator.  The  last  clause  of  the  will 
strongly  and  plainly  exhibits  the  purpose  to  make  sure  that 
during  his  wife's  lifetime  she  shall  enjoy  all  the  benefits  of 
the  provisions  of  the  will.  It  is  there  written,  quaintly- 
enough,  '*  Said  Rhodes  for  to  comply  with  the  said  will  dur- 
ing the  lifetime  of  myself  and  wife."  This  provision  extendi 
to  all,  not  merely  part,  of  the  testamentary  clauses  of  the  will. 
It  includes  that  concerning  the  annuity  as  well  as  every  other. 
We  can  perceive  no  reason  for  severing  this  provision  from 
those  with  which  it  is  associated,  or  for  declaring  it  to  be 
without  the  broad,  sweeping  conclusion  of  the  will.  There  i& 
nothing  in  the  instrument  except  the  words  "  pay  me,"  which 
supplies  the  appearance  of  reason  for  excluding  from  this 
concluding  clause  the  provisions  creating   the  annuity,   and 
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the  whole  tenor  of  the  instminent,  as  well  as  the  language 
with  which  the  expression  is  directly  and  iinniediately  con- 
nected, shows  that  the  testator  meant  that  the  annuity  should 
be  continued  throughout  the  lifetime  of  his  wife. 

Where  legacies  are  charged  upon  land,  says  Mr.  Jarman,. 
'^  annuities  will  generally  be  included,  unless  the  testator  man- 
ifests  an  intention  to  distinguish  them."  (3  Jarman's  Wills,  484.) 
In  this  case,  however,  there  can  be  no  doubt  upon  this  ques- 
tion, for  the  annuity  is  bound  up  with  all  the  legacies  of  the 
will,  and  it  is  impossible  to  conceive  a  charge  as  existing  in 
favor  of  some  of  the  beneficiaries  and  not  all.  Under  the 
rule  acted  upon  in  Parka  v.  Perry,  2  Blackf.  74,  the  widow, 
in  case  of  a  struggle  for  priority,  would  be  preferred.  We 
have,  however,  no  such  question  here,  for  it  is  not  insisted 
that  there  is  a  priority  of  right,  but  that  an  annuity  is  not 
within  the  rule  charging  legacies  upon  land.  To  the  author- 
ity already  referred  to,  we  add  Mitchener  v.  Aihinsony  68  N* 
C.  586  ;  Morgan  v.  Titu8,  2  Green's  Ch.  201.  The  annuity  ift 
in  truth  a  legacy.  The  form  in  which  it  is  given  does  not 
change  its  legal  force. 

Lindsey  v.  Lindsey,  45  Ind.  552,  decides  that  legacies  given 
in  the  manner  those  here  are  bestowed,  are  charges  upon  the 
real  estate  specifically  devised  to  and  accepted  by  the  principal 
devisee.  In  that  case  the  court  cite  many  cases  sustaining 
this  doctrine,  and  quote,  as  expressing  the  rule  correctly,  the 
following  from  Willard's  Eq.  489  :  "  But  where  the  real  estate 
is  devised  to  the  person  who  by  the  will  is  directed  to  pay  the 
legacy,  it  has  frequently  been  decided  that  such  legacy  is  an 
equitable  charge  upon  the  real  estate  so  devised,  although  the 
devisee  is  also  the  executor,  or  is  the  residuary  legatee  of  the 
personal  estate ;  unless  there  is  something  in  the  will  itself  to 
indicate  a  contrary  intention  on  the  part  of  the  testator.'^ 
Judge  Story  states  the  rule  in  even  broader  terms.  (1  Story's 
Eq.  566.)  In  Harris  v.  Fly,  7  Paige,  421,  the  court  said : 
"  The  testator  does  not  in  terms  create  an  equitable  charge  upon 
the  devised  premises  for  the  payment  of  the  two  legacies  to 
the  daughters.  But  that  was  not  necessary  ;  as  the  charge  of 
a  legacy  upon  the  real  estate  of  the  testator,  either  in  aid  of  or 
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in  exoneration  of  the  personalty,  maj  be  and  frequently  is  cre- 
ated by  implication  merely.  ♦  ♦  ♦  But  where  the  real 
estate  is  devised  to  the  person  who  by  the  will  is  directed  to 
pay  the  legacy,  it  has  frequently  been  decided  that  such  legacy 
is  an  equitable  charge  upon  the  real  estate  so  devised."  In 
the  fifth  American  edition  of  Jarman  on  Wills,  the  editors 
have  collected  many  cases  declaring  and  illustrating  this  doc- 
trine. (3  Jarman's  Wills,  402  n.)  Cases  decided  since  LindMy 
V.  Zindseyj  supra,  declare  and  enforce  the  principal  there  laid 
down.  (  WUsan  v.  Piper,  77  Ind.  487 ;  Bennett  v.  Oaddis,  79 
Ind.  847.) 

The  court  erred  in  sustaining  the  demurrer  to  the  second 
paragraph  of  the  complaint,  and  the  judgment  must  be  re- 
versed. 

WoRDEN  and  Woods,  JJ.,  dissent. 


Herbert  vs.  Bebrieb. 

[81  Indiana,  1.] 


TeSTATOB's  name   signed  by  BUBSCBIBINa  WITNESS. — FoRMAL  RE- 
QUEST TO    WrrNESSES   TO   SIGN   UNNECESSARY. 

Testator's  name  may  be  signed  to  a  will  by  a  subscribing  witness  and  the  ac- 
knowledgment of  the  execution  of  the  will  by  testator  in  the  presence  of  wit- 
nesses is  an  adoption  of  the  signature. 

A  formal  request  to  the  witnesses  to  sign  is  not  necessary ;  it  is  enough  if  the  will 
was  subscribed  to  as  such  by  the  testator  in  their  presence,  and  by  them  as 
witnesses  in  the  conscious  presence  of  the  testator. 

From  the  Porter  Circuit  Court, 
ir.  E.  Pinney,  for  appellant. 
«/.  Bradley  and  J,  H.  Bradley^  for  appellees. 
Elliott,  C.  J.    This  case  was  tried  upon  an  agreed  state- 
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ment  of  facts.  We  extract  from  the  statement  such  facts  as 
are  essential  to  a  proper  understanding  of  the  questions  pre- 
sented by  this  appeal. 

On  the  8d  day  of  October,  1848,  John  Berrier,  Sr.,  exe- 
cuted an  instrnment  purporting  to  be  his  will.     To  the  instm- 
ment  is  afSxed  the  signature  of  Berrier,  and  following  it  is 
written,  ^^  Signed  and  sealed  in  the  presence  of  Alonzo  Whit- 
oomb,  Esq.,  Elisha  Keith."    John  Berrier,  Sr.,  died  on  the  6th 
day  of  January,  1872,  having  both  real  and  personal  property. 
On  the  6th  day  of  February,  1872,  the  instrument  was  pro- 
duced to  the  clerk  of  Porter  county,  and  by  him  admitted  to 
probate.    Proof  of  the  execution  of  the  will  was  made  by  the 
affidavits  of  Edney  L.  Whitcomb,  Salome  Eouts  and  Perry  C. 
Kouts.     The  affidavit  of  Edney  L.  Whitcomb  stated  that  he 
was  the  son  of  Alonzo  Whitcomb,  who  was  a  subscribing  wit- 
ness to  the  will  of  John  Berrier,  Sr.;  that  the  said  Alonzo  is 
dead ;  that  the  affiant  was  well  acquainted  with  the  subscribing 
witness'  handwriting,  and  that  the  signature  attached  to  the 
will  "  is  the  genuine  signature  of  Alonzo  Whitcomb."     The 
affidavit  of  Salome  Eouts  stated  that  she  nursed  Berrier  (who 
was  ill  at  the  time  the  will  was  executed) ;  that  she  was  present 
when  the  will  was  signed ;  that  Alonzo  Whitcomb  and  Elisha 
Keith  subscribed  their  names  as  attesting  witnesses  at  the  tes- 
tator's request,  and   that   the  will  produced   by   the  propo- 
nents was  the  identical  will  so  signed  and  attested.     Perry  C. 
Kouts  states,  in  his  affidavit,  that  he  has  made  diligent  search 
and  inquiries,  and  can  get  no  information  that  will  enable  him 
to  find  the  residence  of  Elisha  Keith,  and  that  he  has  reason  to 
believe,  and  does  believe,  that  Keith  is  not  a  resident  of  the 
State  of  Indiana. 

A  will  must  be  executed  in  accordance  with  the  law.  Upon 
this  point  there  cannot  well  be  two  opinions.  {Patterson  v. 
Ransom,  55  Ind.  402.) 

Our  first  work  is  to  ascertain  whether  the  instrument,  about 
which  this  contest  is  waged,  was  executed  in  conformity  to  the 
requirements  of  the  law.  The  law  in  force  at  the  time  the 
will  was  signed  provided  that  no  will  should  be  effectual  to 
pass  any  estate  unless  it  was  in  writing,  and  signed  by  the  tes- 
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tator,  or  some  person  in  his  presence,  and  by  his  express  direc- 
tion, and  subscribed  in  his  presence  by  two  or  more  competent 
witnesses.  (R.  S.  1843,  p.  491.)  The  law  in  force  at  the  time 
of  Berrier's  death  was  substantially  the  same,  as  to  the  attesta- 
tion of  a  will,  as  that  in  force  when  the  will  was  signed  and  at- 
tested.   (2  R.  S.  1876,  p.  572.) 

We  think  the  evidence  adduced  by  the  proponents  at  the 
time  the  will  was  offered  for  probate  shows  that  the  signature 
of  Berrier  was  written  to  the  will  upon  his  express  direction. 
This  is  a  sufiScient  compliance  with  the  requirement  of  the  law 
that  the  will  shall  be  signed  by  the  testator,  or  by  some  one  by 
his  direction.  It  is  not  necessary  that  it  should  be  shown  that 
the  testator  was  incapacitated  by  illness  or  otherwise  from  afSx- 
ing  his  own  name  to  the  instrument.  It  is  enough  if  it  appears 
that  he  directed  the  person  who  wrote  his  name  to  do  it,  in  ex- 
ecution of  his  purpose  to  make  a  will. 

The  testator's  name  may  be  written  by  one  of  the  subscrib- 
ing witnesses.  If  the  person  who  subscribes  as  a  witness  is 
competent  for  that  purpose,  he  is  a  fit  person  to  write  the  tes- 
tator's name  at  his  request.  {Smith  v.  Harris,  1  Rob.  Ec.  262 ; 
Robins  v.  Coryell,  27  Barb.  556.)  The  evidence  adduced  also 
shows  that  the  testator  expressly  acknowledged,  in  the  pres- 
ence of  the  subscribing  witnesses,  the  execution  of  the  will,  and 
this  is  an  adoption  of  the  act  of  the  person  who  signed  for  him. 
{Hayiiea  v.  Haynes,  1  Am.  Prob.  Rep.  263 ;  Turner  v.  Cook, 
36  Ind.  129.) 

The  attestation  is  sufficient  in  form.  No  precise  form  is 
required.  It  will  be  sufficient  if  that  adopted  shows  that  the 
testator's  signature  was  affixed  in  the  presence  of  the  witnesses. 
There  are,  indeed,  many  cases  holding  that  no  attestation  clause 
is  necessary.  (3  Jarman's  Wills,  5th  Am.  ed.,  p.  763,  authorities 
in  note.) 

The  proponent  of  a  will  is  not  bound  to  prove,  in  the  first 
instance,  that  the  subscribing  witnesses  were  competent.  The 
presumption  is  in  favor  of  their  competency,  and  this  prevails 
until  overcome  by  evidence  or  countervailing  presumptions. 

It  is  not  necessary  to  prove  a  formal  request  to  the  wit- 
nesses.    It  is  enough  to  show  that  the  will  was  subscribed  to  as 
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ench  by  the  testator  in  their  presence,  and  by  them  as  witnesses 
in  the  conscious  presence  of  the  testator.  {Matter  of  the  Will 
of  AU'Cn^  1  Am.  Prob.  R.  580.  See  also  authorities  cited  in 
note  to  MaiideviUe  v.  Parker^  1  Am.  Prob.  R  106;  Turner 
V.  Cook,  36  Iiid.  129;  Broym  v.  JUoAlister,  34  Ind.  376;  Mc- 
Elfreeh  v.  Onard,  32  Ind.  408 ;  Cheatham  v.  Hatcher,  32  Am. 
R.  650.) 

Proof  of  the  gennineness  of  the  signatures  of  the  attesting 
witnesses  was  properly  made  by  proving  their  handwriting.  It 
may  be  inferred  from  evidence  of  handwriting,  that  signatures 
are  genuine.  A  party  who  shows  that  a  name  is  in  the  hand- 
writing of  the  person  whose  signature  is  in  question,  has  a  right, 
in  the  absence  of  anything  to  the  contrary,  to  have  an  infer- 
ence of  its  genuineness  made  in  his  favor.  Nothing  being 
shown  to  the  contrary,  it  was  proper  to  infer  from  evidence 
that  the  signatures  were  in  the  handwriting  of  the  persons 
whose  names  were  annexed  as  subscribing  witnesses,  that  the 
signatures  were  written  by  them.  But,  if  this  was  not  so,  the 
afSdavit  of  one  of  the  witnesses  shows  that  the  subscribing 
witnesses  afSxed  their  signatures  in  her  presence,  as  well  as  in 
that  of  the  testator,  so  that  there, can  be  no  doubt  as  to  the  gen- 
uineness of  their  signatures. 

Judge  Redfield  says  that  ^^  The  general  rule  is  that  the 
capacity  to  execute  wills  extends  to  all."  (1  Redf.  Wills,  8.) 
In  SUxm  v.  Maxwall,  2  Green's  Ch.  (N.  J.)  563,  it  was  said,  that 
it  is  a  "  fixed  principle,  that  whenever  the  formal  execution  of 
a  will  is  duly  proved,  he  who  wishes  to  irapeach.it  on  the 
ground  of  incompetency,  must  support  by  proof  the  allegation 
he  makes,  and  thereby  overcome  the  presumption  which  the 
law  raises  of  the  sanity  of  the  testator."  {Rush  v.  Megee,  86 
Ind.  69 ;  Banker  v.  Banker,  63  N.  Y .  409 ;  Baxter  v.  AliboU, 
7  Gray,  71.)  The  appellant  contends  that  our  statute  requires 
that  aflSrmative  evidence  of  testamentary  capacity  must  be  ad- 
duced before  the  will  can  be  admitted  to  probate.  The  basis 
of  this  contention  is  supplied  by  section  30  of  the  act  concern- 
ing wills,  which  reads  thus :  "  If  it  shall  appear  from  the  proof 
taken,  that  the  will  was  duly  executed,  the  testator  at  the  time 
of  executing  the  same  competent  to  devise  his  property,  and 
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not  under  coercion,  gnch  testimony  shall  be  written  down,  snb- 
Bcribed  by  the  witness  examined,  and  attested  by  said  clerk 
with  his  signature  and  seal  of  office ;  and  the  will,  with  snch 
testimony  and  attestation,  shall  be  recorded  by  snch  derk  in  a 
book  kept  for  that  purpose,  and  certified  by  him  to  be  a  com- 
plete record.'^  This  section  is  to  be  taken  in  connection  with 
other  provisions  of  the  same  act,  and,  when  so  taken,  cannot  be 
construed  to  oyertnm  settled  rules  of  evidence,  and  to  require 
a  proponent  to  show,  not  only  testamentary  capacity,  but  also 
freedom  from  restraint.  •  We  think  the  natural  presumption  of 
competency  must  prevail,  unless  something  countervailing  it 
appears.  In  the  statute  defining  murder,  the  provision  express- 
ly refers  to  persons  of  sound  mind,  and  yet  the  courts  have  uni- 
versally held  that  sanity  is  to  be  presumed  until  the  contrary  is 
made  to  appear.  The  proof  of  the  formal  execution  of  the  will, 
together  with  the  contents  of  the  will  itself,  may  well  be  held  to 
supply  grounds  for  inferring  the  competency  of  the  testator. 
We  cannot  believe  that  the  Legislature  ever  intended  that  the 
proponent  of  a  will  should,  in  the  first  instance,  prove  sanity 
and  freedom  from  coercion.  The  language  of  section  27  of  the 
statute  lends  strong  confirmation  to  this  view.  It  is  there  pro- 
vided :  "Before  a  written  will  shall  be  admitted  to  probate  or 
letters  testamentary,  or  administration  with  the  will  annexed, 
shall  be  granted  thereon,  such  will  shall  be  proven  by  one  or 
more  of  the  subscribing  witnesses,  or  if  they  be  dead,  out  of 
the  State,  or  have  become  incompetent  from  any  cause  since  at- 
testing such  will,  then  by  proof  of  the  handwriting  of  the  tes- 
tator, or  of  the  subscribing  witnesses  thereto."  This  con- 
templates no  more  than  due  proof  of  the  formal  execution 
of  the  will,  and  clearly  means  that  when  such  proof  is  made, 
the  will  shall  be  admitted  to  probate.  It  certainly  does  not 
mean  that  in  advance  of  any  imputation  of  want  of  capacity,  or 
of  a  showing  of  the  presence  of  duress  or  undue  infiuence,  the 
proponent  shall  give  evidence  of  sanity  and  liberty  of  action. 

We  are  not  called  upon  to  decide  what  the  rule  would  be 
in  case  of  an  objection  interposed  before  the  admission  to  pro- 
bate. If  the  objection  had  been  made  before  probate,  there 
would  be  much  more  force  in  the  position,  that  the  proponent 
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must  prove  testamentary  capacity  and  the  absence  of  coercion. 
Bnt  npon  this  point  there  is  great  diversity  of  opinion ;  the 
weight  of  authority  seems  to  be  that  even  in  such  cases  the 
proponent  is  not  bound,  in  the  first  instance^  to  give  evidence 
of  capacity  and  freedom  from  restraint. 

Where,  as  in  the  case  before  us,  the  will  has  been  admitted 
to  probate,  is  reasonable  on  its  face,  and  its  execution  unat- 
tended by  suspicious  circumstances,  some  evidence  of  want  of 
capacity  and  of  the  presence  of  fraud  or  coercion  must  be  given 
by  the  party  who  attacks  the  will,  before  the  party  who  pro- 
pounds the  will  can  be  called  upon  to  prove,  what  the  law  pre- 
sumes, the  presence  of  capacity  and  the  absence  of  fraud.  It 
would  be  an  unnatural  and  strained  perversion  of  the  rules  of 
logic  to  hold  that  a  party  mast,  where  nothing  is  shown  in  op- 
position, proceed  to  establish  what  the  law  presumes ;  where 
the  ultimate  burden  shall  rest  is  another  question. 

The  thirty-ninth  section  of  the  statute,  giving  the  right  to 
contest  wills  which  have  been  admitted  to  probate,  very  clearly 
casts  upon  the  complainants  the  burden  of  giving  some  evi- 
dence of  coercion  or  incapacity  before  the  party  supporting  the 
will  can  be  required  to  give  evidence  of  capacity  and  freedom 
from  undue  influence.  This  case  is  governed  by  that  section, 
for  it  is  an  action  brought  to  overthrow  a  will  already  admitted 
to  probate. 

The  proponents  proved  the  handwriting  of  the  attesting 
witnesses,  and  this  was  sufficient  under  the  provisions  of  the 
statute  already  quoted.  The  evidence  did  much  more  than 
this,  for  it  directly  proved  that  the  witnesses  subscribed  their 
names  to  the  paper  in  the  presence  of  the  testator.  The  affida- 
vit of  Salome  Kouts  shows  the  actual  signing  by  the  witnesses 
of  their  names,  and  shows  also  that  one  of  them,  at  the  time, 
signed  the  testator's  name  pursuant  to  his  request.  The  evi- 
dence upon  this  point  conld  not  well  be  stronger.    . 

The  statute  makes  express  provision  for  proving  the  execu- 
tion of  wills  where  the  witnesses  are  dead,  or  out  of  the  State. 
The  evidence  brings  the  case  fully  within  the  provisions  of 
the  statute.  It  is  clearly  shown  that  one  of  the  subscribing 
witnesses  was  dead,  and  that  the  other  was  out  of  the  State 
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aud  could  not  be  found.  This  was  amply  sufficient  to  per- 
mit the  introduction  of  evidence  of  the  handwriting  of  the 
witnesses. 

We  have  considered  all  the  questions  which  can  properly 
arise  under  the  allegations  of  the  complaint,  and  fipd  no  error 
in  the  record. 

The  complaint  is  in  many  respects  subject  to  criticism. 
The  general  allegation,  that  ^'  the  will  has  been  admitted  to 
probate  unlawfully  and  without  sufficient  proof,"  is  too  vague 
and  uncertain.  The  defects  in  the  proof,  or  the  facts  making 
the  '^  probate  unlawful,"  sliould  be  stated.  Mere  conclnsioDs, 
fiuch  as  that  stated,  are  not  sufficient ;  there  should  be  allega- 
tions of  substantive  facts. 

Judgment  affirmed. 

Petition  for  a  rehearing  overruled. 


See  Haynes  y.  Haynes,  1  Am.  Prob.  R.  268 ;  Estate  of  Toomes,  Id.  275. 


Eay  vs.  McQvsrsjA. 

[81  Indiana,  451.] 

Loan  to  guabdian  on  void  mobtgaok  of  infant's  bbal 

ESTATE. 

Money  loaned  to  a  guardian  upon  a  void  mortgage  of  the  infant's  realty,  ezecnted 
under  an  order  of  court,  constitates  a  claim  against  the  estate  in  fayor  of  the         ' 
lender.  I 

I 

FfiOM  the  Marion  Circuit  Court. 

W.  Wallace  and  Z.  Wallace^  for  appellant. 

S.  Dailey  and  TF.  N.  PickeriU^  for  appellees. 

Best,  C.     The  appellant,  as  receiver  of  the  Indianapolis 
Savings  Bank,  brought  this  action  against  the  appellees.    In 
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the  second  paragraph  of  the  complaint,  it  was  substantially 
averred  that  George  F.  McGinnis  had  been  duly  appointed 
the  gaardian  of  Lillie  Gtilloway,  and,  on  the  2Sth  day  of  No- 
vember, 1876,  as  such  guardian,  he  made  his  report  to  the  Cir- 
cuit Court  of  said  county,  showing  that  his  ward's  estate  was 
indebted  in  the  sum  of  $939  62,  and  that  $369  63  of  such  sum 
was  due  for  taxes,  tax  sales  and  street  improv^ements,  which 
were  liens  upon  real  estate  owned  by  his  ward ;  that  at  the 
same  time  he  filed  his  petition,  showing  that  his  ward  had  no 
means  with  which  to  pay  said  claims ;  that  it  was  for  the  best 
interest  of  his  ward's  estate  to  borrow  sufScient  money  with 
which  to  pay  said  claims,  and  to  secure  its  payment  by  execut- 
ing a  mortgage  upon  lot  one  (1)  in  square  eleven  (11),  in  In- 
.  dianapolis,  Marion  county,  Indiana,  then  and  now  owned  by 
said  ward ;  that  the  court,  being  of  opinion  that  it  would  ben- 
efit the  estate  of  said  ward  to  borrow  the  money,  authorized 
and  directed  said  McGinnis,  as  guardian,  to  borrow  $400,  for  a 
period  not  exceeding  five  years,  at  not  more  than  ten  per  cent, 
interest,  and  to  secure  its  repayment  by  executing  a  mortgage 
upon  said  lot ;  that  said  McGinnis,  after  procuring  said  order, 
applied  to  the  Savings  Bank,  a  corporation  existing  by  virtue 
of  the  laws  of  Indiana,  for  a  loan  of  said  sum,  which  sum  said 
bank  loaned  him,  and  took  from  him  a  note  for  the  same,  pay- 
able one  year  from  date,  with  interest  at  ten  per  cent,  and  five 
per  cent,  attorney's  fees,  and  also  a  mortgage  on  lot  one,  copies 
of  which  are  filed  with  the  complaint,  which  note  and  mort- 
gage were  made  by  said  guardian  to  secure  said  loan,  and  the 
money  so  obtained  waj9  applied  by  said  guardian  in  payment  of 
said  claims,  all  of  which  greatly  benefited  the  estate  of  said 
^ard ;  that  said  note  is  due  and  unpaid,  and  that  said  guardian 
refuses  to  pay  the  same ;  that,  since  the  execution  of  said  note, 
said  bank  has  gone  into  liquidation,  and  this  plaintiff  has  been 
duly  appointed  receiver,  etc.;  that  said  note  and  mortgage 
have  duly  come  into  his  hands  as  a  part  of  the  assets  of  said 
bank.  Prayer  that  the  claim  may  be  allowed  against  the  estate 
of  said  ward  and  the  guardian  be  directed  to  pay  it  out  of  the 
personal  estate ;  that,  if  that  cannot  be  done,  the  gnardian  be 
Vol.  m.— 11 
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ordered  to  file  his  petition  for  the  sale  of  some  of  the  real  es- 
tate  of  the  ward  to  pay  the  claim. 

A  demurrer  by  McGinnis  as  guardian,  and  by  him  person- 
ally, for  the  want  of  facts,  was  sustained  to  the  complaint.  A 
like  demurrer  by  Lillie  Galloway  was  also  sustained,  and  final 
judgment  rendered  for  the  appellees. 

These  rulings  present  the  only  questions  in  the  record. 

The  demurrer  by  Lillie  Galloway  was  properly  sustained, 
as  she  was  neither  a  proper  nor  a  necessary  party.  (  Vogel  v. 
Vogler,  78  Ind.  353.) 

No  personal  judgment  is  sought  against  McGinnis,  and  for 
this  reason  the  ruling  upon  his  demurrer  becomes  immaterial 

The  ruling  upon  the  demurrer  by  McGinnis,  as  guardian,  is 
the  only  question  argued. 

The  appellee,  McGinnis,  insists  that  a  guardian  has  no 
power  to  mortgage  the  real  estate  of  his  ward,  and  this  is  con- 
ceded by  appellant.  It  is  further  insisted,  that  as  the  note  is 
in  the  usual  form,  signed  '*Geo.  F.  McGinnis,  guardian  of 
Lillie  Galloway,"  it  does, not  bind  the  ward's  estate,  and  in  sup- 
port of  this  position,  the  ca^es  of  Hays  v.  Crutcher^  54  Lid. 
260 ;  Hayes  v.  MatthewSy  63  Ind.  412 ;  and  11wye%  v.  Brvbakery 
65  Ind.  27,  are  relied  upon.  These  cases  seem  to  support  the 
position  taken. 

The  appellant,  however,  insists  that  notwithstanding  the 
fact  that  the  court  may  have  had  no  authority  to  authorize  the 
guardian  to  mortgage  the  real  estate  of  his  ward,  yet  the  money 
furnished  by  the  appellant,  under  the  circumstances  stated  in 
the  complaint,  constitutes  a  claim  against  such  ward's  estate. 
Our  statute  does  not  expressly  authorize  a  guardian,  with  or 
without  an  order  of  court,  to  borrow  money  for  the  benefit  of 
his  ward's  estate,  and  if  such  power  is  possessed,  it  is  implied 
in  order  to  enable  him  to  discharge  the  duties  imposed  upon 
him  by  the  statute. 

Section  9  of  ^'An  act  touching  the  relation  of  guardian  and 
ward  "  is  as  follows :  "  It  shall  be  the  duty  of  every  guardian 
of  any  minor ;  *  *  *  Second.  To  manage  the  estate  for 
the  best  interest  of  his  ward.    *    *    *    Fifth.  To  pay  all  just 
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debts  due  from  such  ward,  oat  of  the  estate  in  his  hands," 
etc 

Unless  this  statute  confers  the  authority,  it  is  not  possessed. 
This' statute  imposes  the  dnty  upon  the  guardian  to  manage 
the  estate  for  the  best  interest  of  his  ward,  and  to  pay  all  just 
debts  of  his  ward  out  of  her  estate  in  his  hands.     The  manner 
of  discharging  this  dnty  depends  largely,  if  not  wholly,  upon 
the  condition  of  the  estate.    If  it  consists  of  money,  the  debts, 
if  any,  may  be  easily  paid,  and  the  estate  managed  without  diffi- 
culty ;  if  it  consists  of  realty,  it  may  or  it  may  not  be  neces- 
sary to  sell  it  in  order  to  pay  the  debts.     Whether  it  should 
be  sold,  depends  upon  circumstances.    If  it  consists  of  produc- 
tive real  estate,  the  rents  of  which  wiU,  within  a  reasonable 
time,  enable  the  guardian  to  extinguish  the  debts,  a  sale  of  the 
property  at  its  full  value  to  pay  the  debts  might  not  be  advis- 
able ;  if  it  consists  of  unproductive  real  estate,  that  probably 
conld  not  be  sold  without  a  great  sacrifice,  and  the  incumbrance 
can  be  carried  at  a  reasonable  rate  of  interest  until  such  time 
as  an  advantageous  sale  can  be  made,  or  the  incumbrance  other- 
wise removed,  it  would  seem  that  the  duty 'imposed  by  the 
statute  would  authorize,  if  not  require,  the  guardian  to  thus 
manage  the  estate.     Otherwise,  the  very  rules  of  law,  adopted 
for  the  protection  of  such  estates,  would  operate  to  destroy 
them,  as  the  person  appointed  to  manage  them  is  powerless  to 
do  so,  at  the  very  time  when  management  is  most  needed. 
Suppose  the  incumbrance  had  been  a  mortgage,  drawing  the 
highest  rate  of  interest  allowed  by  law,  and  the  guardian,  under 
the  order  of  the  court,  had  carried  it  by  paying  the  interest 
from  time  to  time,  would  it  be  contended  that  such  payments 
do  not  constitute  proper  charges  against  the  ward's  estate  ?    If 
the  guardian,  instead  of  carrying  the  supposed  incumbrance, 
had  paid  it  under  the  order  of  the  court,  in  order  to  protect  the 
interests  of  his  ward,  would  he  not  be  allowed  the  amount  so 
paid,  with  interest,  as  a  charge  against  the  ward's  estate  ?    We 
have  no  doubt  of  it,  and  we  think  that  the  appellant,  having 
furnished  the  money  at  the  instance  of  the  guardian,  under  the 
order  of  the  court,  and  the  same  having  been  applied  in  pay- 
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ment  of  the  claims  against  the  ward's  estate,  is  entitled  to  re- 
•over  the  same  from  snch  estate. 

For  these  reasons,  we  think  the  conrt  erred  in  sustaining 
the  demnrrer  of  the  guardian,  and  for  this  error  the  judgment 
ibonld  be  reversed. 


Lofton  vs.  Moore. 

[88  IndiADA,   112.] 


I^FORCIKG  LEOACT  AGAINST  LAND  AND  DEVISEE  BEFORE  EZHAUST- 
ING    PEBSONALTT. 

A  legacy  charged  on  testatoi^s  real  estate  and  alao  directed  to  be  paid  by  tbe 
widow  out  of  property  deyiaed  to  her  for  life,  coDfiisting  of  realty  and  all 
ttetator's  personalty,  may  be  enforced  against  the  real  estate,  and  as  a  personal 
claim  against  a  deyisee,  entering  npoc  the  land  charged,  without  resorting  to 
•r  exhausting  the  personal  estate  remaining  at  the  widow's  death. 

Fbom  the  Washington  Circuit  Court. 

D.  M.  Alspavgh  and  •/.  C.  Lawler^  for  appellant. 

A.  jB.  CoUinSj  for  appellee. 

Howe,  J.  In  his  complaint  in  this  case,  the  appellee,  Moore 
By  William  Knowles,  his  next  friend,  alleged  in  substance 
that  he,  William  H.  Moore,  was  the  grandson  of  one,  Simeon 
Lofton,  who  died  testate  in  April,  1877,  in  Washington 
county,  Indiana ;  that  he,  the  said  Simeon  Lofton,  died  the 
owner  and  seized  in  fee  simple  of  certain  real  estate  in  said 
aounty,  particularly  described ;  that  the  said  Simeon  Lofton, 
by  his  last  will,  which  was  duly  probated  on  the  28th  day  of 
April,  1877,  in  the  clerk's  oflSce  of  said  county,  devised 
his  said  real  estate  to  his  wife,  Matilda  Lofton,  for  and  dur- 
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ing  her  natural  life,  without  any  incumbrance  whatever,  and, 
at  her  death,  to  the  appellant,  Alexander  Lofton,  in  fee  sim- 
ple ;  that,  by  the  terms  of  his  will,  a  legacy  of  three  hundred 
dollars  was  bequeathed  by  the  testator  to  the  appellee,  Wil- 
liam H.  Moore,  payable  to  him  when  he  became  twenty  years 
of  age,  and  made  by  the  will  a  lien  upon  all  said  real  estate ; 
that,  after  the  testator's  death,  the  said  Matilda  Lofton  took 
possession  of  said  real  estate  and  held  the  same  during  her 
life,  that  she  departed  this  life,  without  having  remarried,  in 
March,  1880,  and  the  said  real  estate  became  the  property 
of  the  appellant  and  he  accepted  the  provisions  of  said  will  and 
took  possession  of  said  real  estate  as  the  owner  thereof,  sub- 
ject to  the  legacy  of  the  appellee,  Moore ;  that  the  appellee 
became  twenty  years  of  age  on  the  15th  day  of  January,  1880, 
and  he  had  demanded  payment  of  said  sum  of  three  hundred 
dollars  from  the  appellant,  who  had  refused  to  pay  the  same. 
Wherefore  the  appellee  demanded  judgment  for  $850,  and  for 
the  foreclosure  of  said  lien,  etc. 

The  cause  was  put  at  issue  and  tried  by  the  court ;  and  a 
finding  was  made  for  the  appellee,  and  over  the  appellant's 
motion  for  a  new  trial,  and  his  exception  saved,  judgment  was 
rendered  for  the  appellee,  as  prayed  for  in  his  complaint. 

In  this  court,  the  overruling  of  his  motion  for  a  new  trial 
is  the  only  error  assigned  by  the  appellant.  The  only  causes 
for  such  new  trial,  assigned  in  the  motion  therefor,  were,  that 
the  finding  of  the  court  was  not  sustained  by  sufficient  evi- 
dence, and  that  it  was  contrary  to  law. 

Before  considering  any  of  the  questions  arising  under  the 
error  assigned  by  appellant,  it  is  proper  that  we  should  dispose 
of  a  point  made  in  argument  by  appellee's  counsel.  It  is  earn- 
estly insisted  by  appellee's  counsel,  that  the  record  of  this 
cause  shows  that  it  was  an  agreed  case,  under  the  provisions  of 
section  886  of  the  civil  code  of  1852.  In  an  agreed  case,  no 
motion  for  a  new  trial  is  necessary,  but  the  party  aggrieved 
must  except  to  the  decision  of  the  trial  court,  upon  the  agreed 
statement  of  facts,  and  unless  the  record  shows  that  an  ex- 
ception was  taken  to  the  decision  at  the  proper  time,  it  will 
present  no  question  for  the  decision  of  this  court.     This  point 
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16  settled  by  the  decisions  of  this  court.  {Fish&r  v.  Purdue, 
48  Ind.  323 :  Manchester  v.  Dodge,  57  Ind.  584.) 

The  record  of  this  cause  fails  to  show  that  the  appellant 
saved  an  exception  to  the  decision  of  the  court  upon  the  agreed 
statement  of  facts,  and  if  this  case  could  be  regarded  as  an 
agreed  case,  under  the  code,  we  would  be  bound  to  hold  that 
the  appellee's  point  was  well  taken,  and  that  no  question  had 
been  properly  saved  in  the  record  for  the  decision  of  this 
court ;  but  we  cannot  regard  the  case  at  bar  as,  in  any  proper 
sense,  an  agreed  case,  within  the  meaning  of  the  code.  The 
record  shows  that  the  case  was  put  at  issue  in  the  ordinary 
mode,  by  answers  to  the  complaint  and  by  a  reply  to  the 
special  answer.  These  issues  were,  "  by  consent  of  parties,  set 
down  for  trial  by  the  court,  without  the  intervention  of  a 
jury."  The  bill  of  exceptions  shows,  and  it  appears  nowhere 
else  in  the  record,  that  the  cause  was  tried  by  the  court  upon 
an  agreed  statement  of  facts,  to  which  was  appended  an  affida- 
vit of  one  of  the  attorneys  in  the  case,  to  the  effect  that  the 
controversy  was  real,  and  the  proceedings  in  good  faith  to  de- 
termine the  rights  of  the  parties.  It  is  very  clear,  however,  as 
it  seems  to  us,  that  this  agreed  statement  of  facts  was  not  oon> 
sidered  by  either  of  the  parties  below,  or  by  the  trial  court, 
as  constituting  an  agreed  case,  within  the  meaning  of  the 
code.  The  agreed  statement  of  facts  was  intended  to  be  used, 
and  was  used,  on  the  trial  merely  as  the  evidence  in  the  case. 
So  the  court  certified  in  the  bill  of  exceptions,  after  setting 
out  therein  the  agreed  statement  of  facts,  that  ^'  this  was  all 
the  evidence  given  in  the  cause."  It  was  competent  for  the 
parties,  after  issue  joined,  instead  of  introducing  evidence  on 
the  trial,  to  agree  in  writing  upon  the  facts  which  the  evi- 
dence would  establish,  and  this  is  aU,  we  think,  that  the  parties 
intended  to  do,  or  did,  in  the  case  at  bar.  In  such  a  case,  a 
motion  for  a  new  trial  is  necessary,  and  the  agreed  statement 
of  facts  must  be  made  a  part  of  the  record,  either  by  a  bill  of 
exceptions  or  by  an  order  of  the  court. 

It  is  necessary  to  the  proper  presentation  of  the  questions 
arising  under  the  alleged  error  of  the  court,  in  overruling  the 
appellant's^^motion  for  a  new  trial,  that  we  should  give  the  sob- 
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stance,  at  least,  of  the  agreed  statement  of  facts,  which  we 
now  do  accordingly : 

^^  The  parties  to  this  cause  admit  that  the  plaintiff,  William 
H.  Moore,  is  the  grandson  of  Simeon  Lofton,  deceased,  who 
died  testate  at  Washington  county,  Indiana,  in  April,  1877, 
and  was  at  the  time  of  his  death  the  owner  of  the  real  estate 
described  in  the  complaint  in  this  action ;  that  said  Simeon 
Lofton  left  a  will,  which  was  duly  probated  on  the  28th  day  of 
April,  1877,  in  the  clerk's  office  of  said  county,  and  was  in  the 
words  and  figures  following,  to  wit : 

"  *  I,  Simeon  Lofton,  of  Washington  county,  and  State  of 
Indiana,  being  of  sound  mind  and  memory,  do  make  and  pub- 
lish this,  my  last  will  and  testament :  Item  1.  I  will  and  be- 
queath to  my  grandchild,  Anna  L.  Moore,  the  sum  of  three  hun- 
dred dollars,  to  be  paid  to  her  when  she  may  become  eighteen 
years  of  age ;  and  I  further  will  and  bequeath  unto  my  grand- 
child, William  H.  Moore,  thr^e  hundred  dollars,  to  be  paid  to 
him  when  he  shall  become  twenty  years  old ;  to  be  paid  to 
them  by  my  widow,  Matilda  Lofton,  out  of  the  property  that 
I  herein  will  to  her ;  and  in  case  either  one  of  said  grandchil- 
dren should  depart  this  life  before  they  arrive  at  the  age  here- 
in named  to  receive  said  legacy,  then  and  in  that  case  the  sur- 
viving grandchild  shall  receive  the  deceased  child's  portion  or 
legacy.'  "  ,  (Item  2  has  no  bearing  on  this  case  and  is  omitted.) 
*'  *  Item  3.  I  will  and  bequeath  unto  my  wife,  Matilda  Lofton, 
aU  of  my  personal  property  of  every  description,  not  hereto- 
fore otherwise  disposed  of.  And  I  further  will  and  beq[ueath 
unto  her,  my  said  wife,  all  of  the  real  estate  that  I  may  own  at 
the  time  of  my  death,  to  hold,  enjoy,  have,  control  and  use, 
without  any  incumbrance  whatever,  during  her  natural  life,  or 
until  she  may  marry,  and  that  she  shall  pay  all  of  my  just 
debts  and  funeral  expenses,  and  the  legacies  to  Anna  L.  Moore 
and  William  H.  Moore,  of  three  hundred  dollars  each,  as  set 
forth  in  item  1st  of  this  will. 

"  *  Item  4.  I  will  and  bequeath  that,  at  the  death  of  my 
wife,  Matilda  Lofton,  or  of  her  marrying,  then  and  in  that  case, 
or  in  either  of  those  cases,  I  will  and  bequeath  that  my  son, 
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Alexander  Lofton,  have  all  the  real  estate  that  I  hold,  of  every 
description,  to  him  and  his  heirs  forever,  in  fee  simple. 

^^  ^  Item  5.  I  will  and  bequeath  further,  that  all  of  the  real 
estate  herein  willed  to  my  widow,  Matilda  Lofton,  I  now  fnlly 
bind  for  the  payment  of  the  legacies  of  Anna  L.  Moore  and 
William  H.  Moore,  to  the  amount  of  three  hundred  doUan 
each,  and  that  said  legacies  are  liens  on  all  the  real  estate  that 
I  own.     Said  legacies  are  set  out  in  item  Ist  of  this  will. 

"  '  Given  under  my  hand,  the  4th  day  of  October,  1872. 

(Signed,)    "  *  Simeon  Lofton.'  " 

(The  attestation  and  certificate  of  probate  of  this  will  are 
not  material,  and  are  omitted.) 

'^  That  the  plaintiff  is  the  same  William  H.  Moore  named 
in  said  will ;  that  Matilda  Lofton  was  the  wife  of  said  Simeon 
Lofton,  and  survived  him,  and  afterwards,  in  March,  1880, 
while  yet  the  widow  of  said  Simeon,  she  died  intestate ;  that, 
after  the  death  of  said  Simeon,  the  said  Matilda  took  posses- 
sion of  the  real  estate  described  in  the  complaint,  and,  also, 
of  over  $5,000  worth  of  personal  property  bequeathed  to  her 
by  said  will  ;  that,  upon  her  death,  the  said  Alexander  Lofton 
accepted  the  real  estate  named  in  the  complaint,  as  legatee 
under  the  will  of  said  Simeon,  deceased,  and  took  and  still 
retains  possession  thereof,  by  virtue  of  said  will ;  that  said 
William  H.  Moore  became  twenty  years  of  age  on  the  15th 
day  of  January,  1880,  and  has,  since  that  time,  and  before  the 
commencement  of  this  action,  demanded  of  said  Alexander 
Lofton  said  $300  bequeathed  to  him  by  said  will,  and  that  said 
Alexander  refused  to  pay  the  same  ;  that  f>ersonal  property  of 
the  value  of  $5,000,  was  delivered  to  said  Matilda  Lofton,  by 
the  administrator  with  the  will  annexed,  of  the  estate  of  said 
Simeon  Lofton,  deceased,  and  that  she  took  and  kept  posses- 
sion thereof,  by  virtue  of  said  will,  during  her  life ;  that  since 
her  death,  one  Hooker  Hancock  has  been  duly  appointed  and 
confirmed  administrator  of  the  estate  of  said  Matilda,  and  is 
now  such  administrator,  and  has  under  his  control,  and  in  his 
possession,  property  belonging  to  her  estate,  and  derived  from 
the  estate  of  said  Simeon  Lofton,  and  by  virtue  of  his  said 
will,  personal  property  of  the  value  of  $5,000;  that  ample 
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means  belonging  to  the  estate  of  said  Matilda  Lofton,  and 
which  came  to  her  by  virtne  of  said  will,  are  still  in  the  hands 
of  said  administrator  to  pay  all  claims  against  her  said  estate, 
including  the  plaintifiTs  claim  for  9300  ;  and  that  the  plaintiff 
has  made  no  effort  to  collect  the  said  $300  sued  for,  from  the 
said  Matilda  Lofton  in  her  lifetime,  nor  from  her  administra- 
tor since  her  death,  nor  from  the  administrator  of  Simoon 
Lofton's  estate ;  that  the  defendant  is  the  same  Alexander 
Lofton  named  in  the  will  of  said  Simeon  Lofton ;  that  the 
foregoing  statement  contains  all  the  facts  on  both  sides  of  the 
case,  and  it  is  agreed  they  are  all  true." 

Upon  the  foregoing  statement  of  the  facts  of  this  case,  as 
agreed  to  by  the  parties,  we  are  of  the  opinion  that  the  find- 
ing of  the  trial  court  was  clearly  right,  and,  of  course,  that  the 
court  committed  no  error  in  overruling  the  appellant's  motion 
for  a  new  trial.  The  proper  decision  of  the  cause  depended  up- 
on the  construction  to  be  given  to  the  provisions  of  the  last  will 
of  Simeon  Lofton,  deceased.  In  the  construction  of  the  will, 
it  was  the  duty  of  the  court  to  ascertain  and  carry  into  effect^ 
if  possible,  the  intention  of  the  testator  in  regard  to  the  mat- 
ter under  consideration.  This  intention  was  to  be  ascertained, 
not  from  any  single  item  or  clause,  but  from  all  the  provisions 
of  the  will  having  reference  to  the  subject  of  the  inquiry. 
{Kelly  V.  Stinson^  8  Blackf.  387;  Craig  v.  Secrist^  54  Ind. 
419;  Fraim  v.  MiUUim,  59  Ind.  123;  Tyner  v.  Beese,  70 
Ind.  432.) 

It  is  very  clear,  we  think,  that  the  testator,  Simeon  Lofton, 
intended  to  secure  the  payment  of  his  legacy  to  the  appellee^ 
William  H.  Moore,  at  his  arrival  at  the  age  of  twenty  years^ 
by  making  it  a  lien  on  all  his  real  estate  and  fully  binding  the 
same  for  such  payment,  as  he  did  in  direct  terms  in  the  fifth 
item  of  his  will.  It  is  true,  that  the  testator  in  the  previous 
items  of  his  will,  had  directed  that  his  widow,  Matilda  Lofton^ 
should  pay  the  legacy  to  the  appellee  out  of  the  property  he 
willed  to  her.  But,  as  if  anticipating  that  his  widow  might  die 
before  the  payment  of  his  legacy  to  the  appeUee,  the  testator, 
in  the  last  item  of  his  will,  bound  all  his  real  estate  for  tlie 
payment  of  such*  legacy,  and  expressly  declared  that  this  leg- 
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acy  was  a  lien  on  all  the  real  estate  he  owned.  These  pro- 
yisions  of  the  will  cannot  be  misanderstood.  In  legal  effect, 
they  boand  all  the  real  estate  referred  to  for  the  payment  of 
the  appellee's  legacy,  as  f ally  as  if  the  testator  had,  in  his  life- 
time, volnntarily  mortgaged  snch  real  estate  to  the  appellee  to 
fiecnre  such  payment.  In  either  case  the  legacy  is  or  would  be  a 
spesific  lien  on  the  real  estate,  and  may  be  enforced  against  the 
real  estate  without  resort  iirst  had  to  the  personal  estate  of  the 
testator  or  of  the  deceased  mortgagor.  It  is  well  settled  that  a 
devisee  of  real  estate,  who  has  accepted  the  devised  estate,  is 
personally  liable  for  the  payment  of  the  l^acies  given  by  the 
will,  but  this  pergonal  liability  will  not  discharge  the  real 
€state  from  the  lien  of  the  legacies  thereon,  where,  by  the 
terms  of  the  will,  such  real  estate  is  bound  for  the  payment  of 
such  legacies.  {Lindsey  v.  Lindseify  45  Ind.  552,  and  cases 
cited.) 

It  would  seem,  therefore,  under  the  agreed  facts  of  this 
case,  that  not  only  was  the  real  estate,  described  in  the  com- 
plaint, bound  for  the  payment  of  the  appellee's  legacy  when  it 
became  due,  but  that  the  appellant,  by  his  acceptance  of  the 
devised  real  estate,  charged,  as  it  was  by  the  will,  with  the 
payment  of  such  legacy,  became  and  was  personally  liable  to 
the  appellee  for  the  amount  of  his  legacy.  It  is  claimed,  how- 
ever, by  the  appellant's  counsel,  as  we  understand  their  aiga- 
ment,  that,  although  the  real  estate  may  be  liable  ultimately 
for  the  payment  of  appellee's  legacy,  yet  the  real  estate  can- 
not be  resorted  to  for  such  payment,  in  the  first  instance,  nor 
until  the  personal  estate,  derived  by  the  widow,  Matilda  Lof- 
ton, from  the  testator,  and  owned  and  possessed  by  her  at  the 
time  of  her  death,  has  been  first  exhausted.  We  do  not  think 
so.  The  rights  of  the  appellee  against  the  real  estate,  under 
the  agreed  facts  of  the  case,  do  not  differ  in  principle,  as  it 
seems  to  us,  from  the  rights  of  the  mortgagee  of  real  estate 
against  the  deceased  mortgagor  having  personal  estate  to  be 
administered.  In  such  a  case,  the  law  makes  the  mortgagee 
a  preferred  creditor  of  the  mortgagor,  and  his  debt  a  preferred 
debt,  having  a  priority  over  the  general  creditors  of  such  de- 
ceased mortgagor.    Yet  the  mortgagee  is  not  required  to  file 
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his  mortgaged  debt  against  the  estate  of  the  deceased  mort- 
gagor, or  to  await  the  settlement  and  distribution  of  the  per- 
sonal estate  ;  but  he  may  proceed  at  once  when  his  mortgage 
debt  or  any  part  thereof  is  due,  to  the  foreclosure  of  his  mort- 
gage and  the  sale  of  the  mortgaged  real  estate.  {Cole  y.  Mc- 
MicJde,  30  Ind.  94 ;  McCaUam  v.  PleasantSy  67  Ind.  542.) 

So,  we  think,  in  the  case  now  before  us,  as  the  payment  of 
the  appellee's  legacy  was,  by  the  terms  of  the  will,  secured  as 
a  specific  lien  upon  all  of  the  testator's  real  estate,  we  are  of  the 
opinion  that  after  the  non-payment  of  his  legacy  by  the  appel- 
lant who  had  become  personally  liable  therefor,  the  appellee 
might  lawfully  proceed,  at  once  and  in  the  first  instance,  to 
collect  his  legacy  by  enforcing  the  lien  thereof  on  the  devised 
real  estate. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 


Pbatt  vs.  McOuee. 

[17  Soath  Carolina,  428.] 

"Legacy"  iir  statute  does  not  include  devise  of  land. 

The  word  "  legacy  "  used  in  the  statnte  proridiDg  that  "if  any  child  should  die, 
in  the  lifetime  of  the  father  or  mother,  haying  issue,  any  legacy  given  in  the 
last  wiU  of  soeh  father  or  mother  shall  go  to  such  issue,"  does  not  include  a 
devise  of  land. 

Appeal  from  the  Fourth  Circuit. 
The  facts  appear  in  the  opinion. 

J^oble  ds  NobUy  for  appellants. 

Parker  <&  McGotoan,  L.  W.  Perrin,  opposed. 

Hudson,  J.  In  1872,  John  L.  Ellis,  late  of  the  county  of 
Abbeville,  made  and  executed  his  last  will  and  testament,  and 
in  1879  departed  this  life,  leaving  the  same  unrevoked. 
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He  left  surviving  him  five  children,  who  are  the  first-named 
plaintiffs,  and  six  grandchildren,  three  of  whom,  children  of  a 
deceased  daughter,  Eliza  McDaniel,  are  also  plaintiffs,  and 
three  others,  children  of  a  deceased  son,  John  R.  Ellis,  are  de- 
fendants, joined  with  Robert  Pratt,  who  is  the  sole  executor 
of  the  said  will.  He  left  no  widow.  The  chief  object  of  the 
testator's  bounty  was  his  son,  John  Robert  Ellis,  to  whom,  in 
the  first  clause  of  his  will,  he  gave  his  entire  real  estate,  con- 
sisting of  a  tract  of  six  hundred  and  ninety-three  acres  of  land, 
and  also,  with  slight  exception,  all  his  personal  property,  oon- 
sisting  of  his  household  and  kitchen  furniture  and  live  stock 
of  all  kinds.  To  each  of  his  daughters  he  gave  thirty  doUaiB ; 
to  the  children  of  Eliza  McDanidI,  deceased,  thirty  dollars  be- 
twixt them,  and  to  his  grandson,  Robert  N.  Pratt,  a  watch. 
After  the  making  of  this  will,  but  before  the  death  of  the  tes- 
tator, his  said  son,  John  R.  Ellis,  to  wit,  in  1873,  departed  this 
life,  leaving  a  widow,  Margaret  Ellis,  and  three  children,  Leo- 
nora McGhee,  Claudia  Ellis,  and  John  R.  Ellis,  the  two  last 
being  minors. 

In  this  complaint,  which  seeks  a  partition  and  settlement  of 
the  estate  of  their  testator,  the  plaintiffs  claim  that  the  gift  of 
land  and  personalty  to  the  son,  John  R.  Ellis,  lapsed  by  reason 
of  his  having  predeceased  his  father,  and  because  he  had  been 
during  life  more  than  "equally  portioned"  with  the  other 
children ;  and  hence  they  pray  that  the  said  land  and  personal 
prope/ty  set  forth  in  the  devise  and  bequest  to  him,  may  be 
partitioned  among  the  heirs  at  law  of  John  L.  Ellis  as  intestate 
property.  This  claim  is  resisted  by  the  defendants,  children 
of  John  R.  Ellis,  who  contend  that  their  father,  in  his  lifetime, 
was  not  equally  portioned  with  the  other  children  of  John 
L.  Ellis,  and  that  the  gift  to  him  under  the  first  clause  of  the 
said  will  is  saved  from  lapsing  by  sec.  13,  chap.  Ixxxvi,  Gen- 
eral Stat.  444,  which  is  the  re-enactment  of  sec.  9,  act  of  1789, 
5  Stat.  107. 

The  original  section  reads  as  follows :  "  That  if  any  child 
should  die  in  the  lifetime  of  the  father  or  mother,  leaving  issue, 
any  legacy  given  in  the  last  will  of  such  father  or  mother  shall 
go  to  such  issue,  unless  snch  deceased  child  was  equally  por- 
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tioned  with  the  other  children,  by  the  father  or  mother  when 
living."  In  the  re-enactment  in  the  Revised  Statutes  this  lan- 
guage is  not  changed. 

The  drcnit  judge  found  as  a  matter  of  fact,  that  John  R. 
Ellis  had  been,  while  living,  greatly  more  than  equally  por- 
tioned with  the  other  children  of  the  testator,  John  L.  Ellis. 
He  further  held  that  the  term  *'  legacy"  in  the  13th  sec.  afore- 
said cannot  be  construed  to  include  a  devise  of  realty,  but  must 
be  construed  to  apply  only  to  a  gift  of  personalty,  according  to 
its  legal  technical  meaning.  Under  this  construction  of  the 
statute,  and  in  view  of  the  fact  that  John  Robert  Ellis  had  al- 
ready been  equally  portioned  with  the  other  children,  he  held 
that  the  entire  devise  and  bequest  to  him  in  the  first  clause  of 
the  will  lapsed  upon  his  predeceasing  his  father,  and  became, 
after  the  death  of  the  testator,  distributable  among  his  heirs  at 
law  as  intestate  property.  Accordingly  he  decreed  partition  to 
be  made  as  craved  by  the  plaintiffs.  This  judgment  is  appealed 
from  by  the  children  of  John  R.  Ellis,  who  seek  in  this  court 
a  reversal  of  the  construction  by  the  circuit  judge  of  the  stat- 
ute aforesaid,  under  and  by  virtue  of  which  they  claim  that  the 
gift  to  their  father  is  saved  from  lapse  and  goes  to  them. 

After  a  careful  examination  of  the  entire  act  of  1789,  which 
contains  many  sections,  and  a  like  careful  examination  and 
comparison  of  chap.  Ixxxvi,  Gen.  Stat.  444,  with  its  many 
clauses  and  sections,  we  are  constrained  to  conclude  that  the 
Legislature  used  the  word  '^  legacy  "  in  its  technical  legal  sense, 
and  no  other.  In  the  sections  which  precede  and  follow  this 
clause,  both  in  the  old  and  new  act,  the  terms  ^'  devise,"  '^  be- 
quest" and  "legacy"  are  used  invariably  in  this  strictly  tech- 
nical sense,  the  word  devise  being  in  each  section  made  to 
refer  to  a  gift  of  realty,  and  the  words  legacy  and  bequest  to 
gifts  of  personalty.  It  thus  appears  that  these  words  are  no- 
where in  these  acts  used  as  synonymous  terms,  but  always  vrith 
an  appropriate  distinction  and  legal  significance. 

The  terms  were  well  understood  by  the  legislatures  which, 
at  the  two  periods  separated  by  nearly  a  century,  used  them 
throughout  with  the  closest  regard  to  their  respective  differ- 
ences and  technical  meaning.    In  no  section  of  either  act  would 
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the  sense  be  retained  by  substituting  one  of  these  words  for 
the  other  or  by  enlarging  one  so  as  to  embrace  the  others. 
Why  then  should  we  conclude  that  in  this  single  section  the 
legislature  inadvertently  used  the  word,  "l^acy"  in  an  un- 
technical  sense,  and  intended  to  imply  thereby  a  gift  of  realty 
(a  devise)  as  well  as  of  personalty,  when  in  ail  other  sections 
the  true  distinction  is  carefully  preserved  ? 

We  know  of  no  canon  of  construction  which,  when  brought 
to  bear  upon  this  entire  act,  will  conduct  us  to  such  a  conclu- 
sion. We  are  told  that  there  is  no  reason  why  the  l^slature 
should  intend  to  save  a  legacy  from  lapsing,  which  would  not 
more  strongly  induce  that  body  to  likewise  preserve  a  de- 
vise of  real  estate  to  the  issue  of  a  predeceased  child;. and 
that,  therefore,  we  must  conclude  that  by  the  term  Ugacy  in 
this  clause  a  devise  is  likewise  meant.  But  as  the  question  is, 
not  what  the  legislature  ought  to  have  intended,  but  what  they 
did  intend,  we  must  examine  the  whole  context  of  the  act  to 
ascertain  that  intention.  Such  examination  demonstrates  the 
fact  that  in  every  other  clause  of  the  act  a  gift  of  real  estate  is 
styled  a  devise^  a  gift  of  personal  estate  is  called  a  legacy  or 
bequest  J  and  a  gift  of  both  real  and  personal  property  is  entitled 
a  devise  and  bequest.  Had  a  joint  gift  of  real  and  personal 
property  been  contemplated  in  the  13th  section,  it  would  have 
been  likewise  designated  a  devise  and  bequest,  and  not  untech- 
nically  a  legacy. 

In  the  statute  of  Victoria  upon  this  subject,  and  in  the  acts 
of  the  legislatures  of  all  those  States  of  the  Union  which  have 
made  similar  provision  against  the  lapsing  of  gifts  to  prede- 
ceased children,  the  terms  "devise  and  bequest,"  or  others 
equally  unequivocal  and  comprehensive,  are  employed.  The 
fact  that  our  legislature  for  nearly  a  century  has  adhered  to 
the  simple  word  "  legacy,"  with  a  full  knowledge  of  its  appro- 
priate and  limited  signification,  is  evidence  of  an  intention  to 
save  only  a  gift  of  personalty  from  lapsing.  To  cover  realty  as 
well  as  personalty,  in  its  terms,  will  require  further  legislation. 
The  courts  cannot  supply  the  place  of  legislation  by  enlai^ng 
the  meaning  of  a  word  of  limited  purport,  which  the  legisla- 
ture has  used  knowingly  and  advisedly. 
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If  this  clanse  of  the  act  stood  alone  as  a  separate  enactment^ 
the  argnment  that,  in  the  reason  and  nature  of  things,  the  leg- 
ialature  conld  not  have  intended  to  save  from  lapse  perish- 
able personal  property,  and  to  sufTer  the  more  valnable  real 
property  to  pass  from  the  issue  of  a  predeceased  child,  might 
have  been  urged  with  special  force,  and  would  probably  in- 
duce the  court  to  widen  the  meaning  of  the  term  "  legacy  '^ 
so  as  to  embrace  all  gifts,  whether  of  land  or  goods.  But  con- 
trolled in  the  context  of  this  act,  as  it  must  be,  by  the  Ian* 
goage  that  precedes  and  follows  it,  the  term  must  be  restricted 
to  its  legal  sense. 

Numerous  cases  have  been  cited  by  counsel  from  the  law 
books  both  of  England  and  America,  where,  in  last  wills  and 
testaments,  the  use  of  the  term  legacy  by  the  testator,  the 
courts  have  held  to  be  synonymous  with,  or  as  comprehensive 
as,  the  terms  '^  devise  and  bequest."  But  an  examination  of 
these  cases  will  discover  the  fact  that  the  testator  in  each  in- 
stance, used  the  word  in  a  popular  sense,  and  clearly  intended 
thereby  to  embrace  both  real  and  personal  estate.  Without 
thus  enlarging  the  meaning,  the  will  was  either  unintelligible, 
or  the  clear  intent  of  the  testator  would  be  defeated.  Hence, 
in  order  to  carry  into  effect  the  interest  of  the  testator  appar- 
ent from  the  context,  the  courts  have  very  properly  construed 
the  word  legacy  to  include  land  as  well  as  personal  property  in 
many  cases.  As  authority  for  this  construction,  see  1  Jarm. 
Wills,  145,  notel;  1  Redf.  Wills  (3d  ed.),*  617;  Ladd  v. 
narvey,  21  N.  H.  628;  Brady  v.  Ouhiti,  1  Doug.  31-89. 
Decisions  to  the  like  effect  in  construing  wills  are  numerous, 
the  controlling  guide  in  each  case  being  the  manifest  intention 
of  the  testator.  But  just  as  in  these  numerous  instances  it 
was  manifest  that  the  testator  intended  by  the  word  "  legacy  '* 
to  embrace  land  as  well  as  goods  and  chattels  in  his  gift,  so  in 
the  case  now  before  the  court,  resting  upon  the  statute  in  ques- 
tion, it  is  equally  clear  that  the  legislature  used  the  term  in  its 
technical  sense. 

Wherefore  we  concur  with  the  circuit  judge  in  his  con- 
struction of  the  statute,  and  nothing  in  the  brief  submitted, 
appears  as  evidence  to  show  that  the  son,  John  Robert  Ellis, 
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was  not  equally  portioned  with  the  other  children.  The  cir- 
cait  jadge  foand  that  he  was  greatly  more  than  apportioned, 
and  in  this  we  see  no  error.  He  conclndes  that  nnder  the  stat- 
ute and  the  evidence,  the  whole  gift,  both  of  land  and  personal 
property,  lapsed,  and  in  this  view  we  concur.  We  deem  it  un- 
necessary to  notice  other  minor  points  not  urged  in  argument, 
and  not  affecting  the  case. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
Circuit  Court  be  affirmed,  that  the  cause  be  remanded  to  the 
Circuit  Conrt  to  have  the  decree  below  carried  into  effect, 
and  that  the  appeal  be  dismissed. 


Meaning  of  words  <<  legacj  "  and  *^  deflse."— A  legacy,  says  GkxLol- 
phin,  is  *^8ome  particular  thiog,  given  or  left,  either  by  a  testator  in  his 
testament,  wherein  an  executor  is  appointed,  to  be  paid  or  performed  by 
his  executor,  or  by  an  intestate  in  a  codicil  or  last  will,  wherein  no  execu- 
tor is  appointed,  to  be  paid  or  performed  by  an  administrator/^  GkxlOiph. 
pt.  8,  c.  1,  §  I. 

Formerly  in  England  one  could  devise  only  lands  of  which  he  was 
seized  at  the  time  of  the  execution  of  the  will,  whereas,  a  will  and  testa- 
ment would  operate,  as  to  personalty,  equally  upon  property  before  or 
after  acquired,  provided  only  that  he  died  possessed.  Wind  v.  Jekyl,  1 
P.  Wm.  575. 

But  now  under  the  operation  of  the  statute  of  wills  this  distinction  no 
longer  exists,  and  the  words  **  devise  "  and  **  legacy  *'  have  consequently 
lost  much  of  their  special  technical  significance.     Stat.  1  Vict.  c.  26,  §  8. 

A  legacy  is  a  gift  by  a  last  will,  commonly  money  or  chattels ;  bat 
**  bequest"  is  a  more  precise  and  appropriate  term  for  a  testamentary  gift 
of  personalty.  *'A  legacy  is  said  to  be  bequeathed,  and  the  gift  of  a 
legacy  is  called  a  bequest."    Flood  on  Wills,  1. 

Although  a  legacy  is  a  testamentary  disposition,  and  is  therefore  am- 
bulatory and  revocable  by  the  testator  in  his  lifetime,  it  does  not  follow 
that  it  is,  therefore,  necessarily  devoid  of  consideration.  Orton  v.  Orion, 
8  Abb.  Ct.  App.  Dec.  411. 

^'  A  devise  or  legacy  is  where  a  man  in  his  testament  doth  give  any- 
thing to  another.  The  first  of  these  terms  is  properly  applied  to  the  gift 
of  lands,  and  the  last  to  the  gift  of  goods  or  chattels,  and  therefore  a 
devise  strictly  is  said  to  be  where  a  man  in  his  testament  doth  give  his 
lands  to  another,  and  a  legacy  is  said  to  be  where  a  nian  in  his  testament 
doth  give  any  chattel  to  another  to  have  after  the  death  of  the  testator." 
Sheppard's  Touchstone,  400. 
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In  order,  howeyer,  to  carry  out  the  intention  of  the  testator,  a  wider 
interpretation  of  the  word  '*  legacy  "  ia  sometimes  resorted  to  so  as  to  in- 
clude thereby  lands.  Brady  v.  Cubitt,  1  Dong.  89  (by  Lord  Mansfield) ; 
Hardacre  v.  Nash,  5  T.  R.  716. 

The  word  *'  bequeath  "  was  held  to  mean  '^  devise,'^  in  Dow  ▼.  Dow, 
86  Maine,  211. 

Where  a  testator,  after  devising  certain  lands  to  three  relatives,  and 
giving  pecuniary  legacies  to  two  of  them,  provided  that  if  either  of  the 
persons  before  named  died  without  issue  then  '*  the  said  legacy"  should 
be  equally  divided  between  the  survivors,  it  was  held  that  the  word 
**  legacy  "  in  this  clause  included  the  land  before  devised.  Hope  d. 
Brown  v.  Taylor,  1  Barr,  268. 

In  Virginia  a  similar  rule  has  been  laid  down.  Smith  v.  Smith,  17 
Oratt.  268. 

The  words  "residuary  legatee,"  though  properly  applicable  to  person- 
al property  only,  may  be  sufllcient  to  designate  the  person  who  takes  the 
undevised  realty,  if  this  appears  to  have  been  the  intention  of  the  testator. 
Doe  V.  Roberts,  7  M.  &  W.  882;  Windus  v.  Windus,  21  Beav.  878;  s.  c. 
6  D.  M.  &  G.  540;  Hughes  v.  Pritchard,  6  Ch.  D.  24;  Singleton  v.  Tom- 
linson,  8  App.  Cas.  404. 

The  word  "  effects  "  has,  in  several  English  cases,  been  held  to  include 
real  estate.  Litchfield  v.  Hom^tstle,  2  Jur.  610;  Franklin  v.  Trout,  16 
East,  894. 

American  cases  are  not  numerous  upon  this  subject.  The  distinction 
between  "legacy,"  "bequest"  and  "devise,"  is  not  generally  material 
under  our  statutes  of  wills,  and  the  intention  of  the  testator  will  deter- 
mine usually  in  what  sense  the  word  is  to  be  understood.  The  English 
cases  cited  in  this  note  are  of  a  date  prior  to  1  Vict.  c.  26. 

The  various  species  of  legacy  are  fully  defined  and  distinguished  in 
6i]mer*8  Legatees  v.  Gilmer's  Executors,  42  Alabama,  0. 
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BOBERT  V8.  OOBNINa. 

[89  New  York,  225.] 

Suspension  op  power  of  alienation. — Trust  terms. — Notice 

OF    SALE. — DlSCBKTION   AS  TO  TIME    OF    BALE. — ChARTTABLB 
BEQUEST. 

The  power  of  alienation  is  not  suspended  by  the  mere  creation  of  a  trust,  but  onlj 
where  a  sale  by  the  trustee  during  the  existence  of  the  tmst  term  wonid  be  io 
contravention  of  the  trust. 

The  statute  against  perpetuities  is  not  yiolnted  by  directions  which  may  inrolTe 
some  delay  in  the  actual  conversion  or  division  of  property,  arising  from  the 
necessity  of  giving  notice  of  sale  or  doing  other  preliminary  acts. 

A  discretion  to  executors  to  defer  the  time  of  f ale  of  testator's  real  estate,  not  ex- 
ceeding a  fixed  period,  involves  no  suspension  of  the  power  of  alienation. 

A  restriction  in  a  gift  to  the  trustees  of  a  charity,  that  the  income  only  shall  be 
used  for  the  purposes  of  the  charity,  does  not  create  a  pt^rpetuity. 

A  direction  that  the  amount  of  a  legacy  shall  be  diminished  by  actual  indebted- 
ness of  the  legatee  charged  on  testator's  bookis,  is  valid. 

Appeal  from  a  judgment  of  the  general  term  of  the 
Supreme  Court  in  the  first  judicial  department  affirming  a 
judgment  at  special  term. 

Action  to  obtain  a  construction  of  the  will  of  Christopher 
R.  Robert,  deceased. 

The  will  made  some  specific  devises  and  beqaests,  including 
a  gift  of  $30,000  to  testator's  widow,  atid  continued : 

"  Fmirthly.  All  the  rest,  residue  and  remainder  of  my  es- 
tate, real  and  personal,  whatsoever  or  wheresoever,  as  well  that 
I  now  have  as  that  which  I  may  hereafter  acquire  and  die  pos- 
sessed of  or  entitled  to  (except  such  as  is  herein  otherwise  dis- 
posed of),  I  order  and  direct  my  executors  hereinafter  named, 
or  such  of  them  as  shall  qualify  and  act,  the  survivors  and  sur- 
vivor of  them,  to  sell  and  dispose  of  as  follows,  namely :  such 
portion  of  the  said  real  estate  as  may  be  in  the  State  of  New^ 
York  to  be  sold  at  public  sale  in  the  city  of  New  York,  notice 
thereof  having  first  been  given  of  the  time  and  place  of  sale 
for  three  successive  weeks  in  four  of  the  daily  newspapers  of 
the  said  city,  giving  a  full  proper  description  of  the  said  real 
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estate ;  and  the  real  estate  in  other  places  to  be  sold  at  such 
places  and  in  sach  manner  as  my  said  executors  deem  best, 
and  after  disposing  of  my  said  real  and  personal  property  and 
deducting  from  the  proceeds  thereof  all  necessary  expenses  and 
charges,  also  the  thirty  thousand  dollars  bequeathed  my  wife 
as  before  mentioned,  to  divide  the  remainder  into  fifty  equal 
parts ;  and  if  my  son,  Christopher  R.  Robert,  junior,  be  then 
surviving,  to  pay  over  to  him  twelve  equal  parts  thereof,  but, 
in  case  of  his  death  prior  to  such  distribution,  upon  such  dis- 
tribution to  pay  over  the  said  twelve  parts  to  his  lawful  issue 
in  equal  portions,  share  and  share  alike. 

"  And  if  my  son  Frederick  Robert  be  living  at  the  time  of 
such  distribution,  to  pay  over  to  him  eleven  of  said  equal  parts, 
but,  in  case  of  his  deatli  prior  to  such  distribution,  upon  such 
distribution  to  pay  over  the  said  eleven  parts  to  his  lawful  issue 
in  equal  portions,  share  and  share  alike. 

*'  And  if  my  son  Howell  W.  Robert  be  living  at  the  time 
of  such  distribution,  to  pay  over  to  him  twelve  of  the  said  equal 
parts,  but,  in  case  of  his  death  prior  to  such  distribution,  upon 
such  distribution  to  pay  over  the  paid  twelve  parts  to  his  law^ 
ful  issue  in  equal  portions,  share  and  share  alike. 

"  And  if  my  daughter  Jane  R.  Coming  be  living  at  the 
time  of  snch  distribution,  to  pay  over  to  her  five  of  the  said 
equal  parts,  but,  in  case  of  her  death  prior  to  such  distribution, 
upon  such  distribution  to  pay  over  the  said  five  parts  to  her 
lawful  issue  in  equal  portions,  share  and  share  alike. 

"  And  upon  such  division  to  pay  over  to  *  The  trustees  of 
Robert  College  of  Constantinople '  ten  of  such  equal  shares, 
which,  with  the  other  bequests  herein  made  to  the  said  trustees 
of  said  college,  are  for  the  endowment  fund  of  the  said  college, 
and  the  money  derived  from  the  said  bequests  is  to  be  invested 
in  bond  and  mortgage  on  improved  productive  real  property 
in  fee-simple,  in  the  city  of  New  York  or  Brooklyn,  worth 
double  the  amount  loaned  at  a  low  valuation, — the  income 
only  to  be  used  for  the  general  uses  and  purposes  of  the  said 
college. 

^  In  case  the  said  college  shall  be  discontinued,  then  I  will 
that  the  said  bequests,  as  well  as  any  other  bequests  herein 
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made  to  the  said  college,  shall  be  applied  by  the  said  trastees 
of  said  college  in  such  manner  as  thej  may  deem  best  for  the 
general  purposes  of  Evangelical  and  Protestant  education 
among  any  of  the  nationalities  of  the  Turkish  empire. 

"  Fifthly.  If  either  of  my  said  children  shall  die  before  me, 
leaving  lawful  issue,  then  I  give,  devise  and  bequeath  such 
legacies,  estate,  share  or  proportion  of  the  one  so  dying  unto 
his,  her  or  their  lawful  issue ;  such  issue  to  take  the  estate  or 
share  his,  her  or  their  parent  would  have  been  entitled  to  if 
living. 

"  Item.  If  either  of  my  said  children  should  die  before  me 
without  leaving  lawful  issue,  then  I  give,  devise  and  bequeath 
the  estate,  legacies,  share  and  proportion  of  my  estate  hereby 
given  to  the  one  so  dying  unto  the  survivors  or  survivor  of 
them,  my  said  children  and  the  issue  of  such  of  them  as  shall 
have  previously  died  leaving  lawful  issue,  such  issue  to  take 
the  pait  or  share  his,  her  or  their  parent  would  have  been  en- 
titled tor  if  living. 

"  Sixthly.  All  moneys  or  indebtedness  which  shall  appear 
upon  any  inventory,  or  ledger,  or  books  of  account  kept  by  me 
or  under  my  direction,  charged  as  due  to  me  from  any  or  either 
of  my  said  children  or  Robert  College  of  Constantinople, 
during  my  lifetime,  and  as  an  outstanding  or  unsettled  aecouot 
at  the  time  of  my  decease,  whether  with  or  without  security, 
shall  be  considered  as  forming  part  of  my  estate  mentioned  or 
referred  to  in  the  fourth  article  of  this  my  will,  and  a  dis- 
charge from  such  indebtedness  by  my  executors  shall  be 
deemed  and  taken  as  an  equivalent  to  an  equal  amount  paid 
such  college,  child  or  children,  on  account  of  its,  his,  her  or 
their  share  and  portion  under  this  my  will. 

"And  my  executors  are  hereby  directed  to  deduct  the 
amount  of  such  indebtedness  from  such  respective  share  or 
portion,  but  no  interest  is  to  be  charged  upon  or  added  to  any 
such  indebtedness  except  in  case  a  bond,  note  or  other  obliga- 
tion securing  such  indebtedness,  be  found  among  my  assets, 
upon  which  said  bond,  note  or  obligation  interest  has  been  paid 
or  charged,  in  which  case  the  said  indebtedness  shall  continue 
to  be  charged  with  interest." 
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Charles  F.  Stone  and  John  0,  Gray,  for  appellants. 

A.  J.  Vanderpod  and  Thomas  O,  Shearman^  for  respond* 
ants. 

Ahdbews,  Ch.  J.  By  section  15,  of  the  article  of  the  Be* 
vised  Statutes  relating  to  the  creation  and  division  of  estates  in 
Jand  (i  R.  S.  723),  the  absolute  power  of  alienation  cannot  be 
suspended,  bj  any  limitation  or  condition  whatever,  for  a  longer 
period  than  during  the  continuance  of  two  lives,  in  being  at 
the  creation  of  the  estate,  except  in  a  single  case  not  material  to 
the  present  inquiry.  What  shall  constitute  such  suspension  is 
declared  in  section  14.  Such  power  of  alienation  (the  section 
declares)  is  suspended,  when  there  are  no  persons  in  being  by 
whom  an  absolute  fee  in  possession  can  be  conveyed.  The  rule 
declared  in  this  section  constitutes,  under  our  statute,  the  sole 
test  of  an  unlawful  perpetuity.  Construing  sections  14  and 
15,  together,  it  is  manifest,  that  where  there  are  persons  in 
being  at  the  creation  of  an  estate,  capable  of  conveying  an  im- 
mediate and  absolote  fee  in  possession,  there  is  no  suspension 
of  the  power  of  alienation,  and  no  question  under  the  statute 
of  perpetuities  arises.  But  the  sti^tute  does  not  prohibit  all 
limitations  of  estates,  suspending  the  power  of  alienation.  It 
pennits  them,  within  the  restriction  of  two  designated  lives  in 
being  at  their  creation,  and  a  minority.  If  the  suspension  of 
alienation  is  effected  by  the  creation  of  future  contingent  es- 
tates, the  validity  of  the  limitation  depends  upon  the  question, 
whether  the  contingency  upon  which  the  estates  depend,  must 
happen  within  the  prescribed  period.  If  the  suspension  is 
effected  by  the  creation  of  an  express  trust  to  receive  the  rents 
and  profits  of  land,  under  section  55  of  the  statute  of  uses  and 
trusts  (1  K.  S.  728),  the  lawfulness  of  the  suspension  depends 
upon  the  question,  whether  the  trust  term  is,  in  respect  of 
duration,  lawfully  constituted.  But  the  mere  'creation  of  a 
trust  does  not,  ipso  facto^  suspend  the  power  of  alienation.  It 
is  only  suspended  by  such  a  trust,  where  a  trust-term  is  created, 
either  expressly  or  by  implication,  during  the  existence  of 
which  a  sale,  by  the  trustee,  would  be  in  contravention  of  the 
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trust.  Where  the  trustee  is  empowered  to  sell  the  land,  with- 
out restriction  as  to  time,  the  power  of  alienation  is  not  sus- 
pended, although  the  alienation  in  fact  may  be  postponed  by 
the  non-action  of  the  trustee,  or,  in  consequence  of  a  discretion 
reposed  in  him,  by  the  creator  of  the  trust.  The  statute  of 
perpetuities  is  pointed  only  to  the  suspension  of  the  power  of 
alienation,  and  not  at  all  to  the  time  of  its  actual  exercise,  and 
when  a  trust  for  sale  and  distribution  is  made,  without  restric- 
tion as  to  time,  and  the  trustees  are  empowered  to  receive  the 
rents  and  profits,  pending  the  sale  for  the  benefit  of  benefici- 
aries, the  fact  that  the  interest  of  the  beneficiaries  is  inalienable 
by  statute,  during  the  existence  of  the  trust,  does  not  suspend 
the  power  of  alienation,  for  the  reason  that  the  trustees  are 
persons  in  being  who  can,  at  any  time,  convey  an  absolute  fee 
in  possession.  The  only  question  which,  in  such  a  case,  can 
arise  under  the  statute  of  perpetuities,  is,  whether  the  trusts  in 
respect  to  the  converted  fund  are  legal,  or  operate  to  suspend 
the  absolute  ownership  of  the  fund,  beyond  the  period  allowed 
by  law.  If  the  limitation  of  the  interests  in  the  proceeds  is 
illegal,  the  consequence  might  follow  that  the  power  of  sale, 
given  to  accomplish  the  illegal  purposes,  would  be  void.  (  Van 
Vechten  v.  Van  Veghten^  8  Paige,  124.) 

It  is  strenuously  insisted  by  the  counsel  for  the  respondent, 
that  the  testator  intended  the  will  in  question  to  vest  the  legal 
title  to  his  residuary  real  estate  in  the  executors,  and  that  this 
is  the  legal  effect  of  the  power  of  sale  conferred  by  the  fourth 
section,  in  connection  with  the  clause  in  the  eighth  section, 
whereby  he  directs  his  executors  to  divide  all  the  "  rents,  in- 
come or  profits  from  any  estate  until  it  is  finally  distributed 
semi-annually  among  those  to  whom  the  bequests  are  made,  in 
the  proportion  that  the  amount  of  the  said  bequest  bears  to 
the  said  net  income  or  profit."  There  is  no  express  devise  to 
the  executors  of  the  legal  estate ;  but  the  direction  that  they 
shall  semi-annually  divide  the  net  income  and  profits,  until  the 
final  distribution  among  the  several  distributees,  carries  with  it, 
by  natural  implication,  an  authority  to  receive  the  rents,  in- 
come and  profits  meanwhile,  to  enable  the  executors  to  per- 
form the  duty  of  dividing  them  among  the  several  beneficiaricB. 
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The  testator  conteraplated  that  the  real  estate  might  not  be 
sold  for  some  time  after  his  death,  for  by  the  first  clause  in  the 
eighth  section,  he  authorizes  the  executors,  "  in  view  of  the 
present  great  depression  in  real  estate,"  to  postpone  the  sale  in 
their  discre'tion,  but  for  a  period  not  longer  than  three  years 
after  his  decease.  The  presence  of  the  legal  estate  in  the  trus- 
tees pending  a  sale,  if  not  absolutely  necessary  to  enable  them 
to  perform  the  duty  imposed  upon  them,  to  divide  the  net  in- 
come and  profits,  is  a  convenient  and  natural  agreement,  and 
the  vesting  of  the  legal  estate  in  the  trustees  by  implication, 
would  not,  as  we  construe  the  will,  defeat  or  disturb  any  of  its 
provisions,  but  wonld  be  in  harmony  with  its  scheme  and  dis- 
positions. The  general  rule  that,  to  constitute  a  devise  of  an 
estate  by  implication,  the  intention  must  be  clear,  is  well  set- 
tled. (Jarman  on  Wills,  465.)  The  rule  has  especial  applica- 
tion, and  is  most  stringently  applied,  where  a  beneficial  devise 
by  implication  is  claimed,  which  would  divest  the  title  of  the 
heir  if  the  claim  should  be  admitted.  This  rule  has  also  been 
frequently  applied  in  cases  involving-questions  under  our  statute 
of  uses  and  trusts,  where  a  trust  estate,  if  held  to  result  from 
the  language  and  dispositions  of  a  will,  would  render  it  illegal 
and  void.  In  such  cases  the  courts,  for  the  purpose  of  sus- 
taining the  will,  construe  an  authority  and  duty  conferred  or 
implied  upon  executors,  where  it  is  possible  to  do  so,  as  a  mere 
power  in  the  trust,  although  the  duty  imposed,  or  the  authority 
conferred,  may  require  that  the  executors  shall  have  control, 
possession,  and  actual  management  of  the  estate.  {Downing 
V.  Marshall,  23  K  Y.  366  ;  Post  v.  Hover,  33  Id.  593 ;  Tucker 
V.  Tuck€7\  5  Id.  408.)  But  there  are  many  authorities  tending 
to  sustain  the  proposition,  that  a  trust  will  be  implied  in  exec- 
utors, when  the  duties  imposed  are  active,  and  render  the  pos- 
session of  the  legal  estate  in  the  executors,  convenient  and  rea- 
sonably necessary,  although  it  may  not  be  absolutely  essential 
to  accomplish  the  purposes  of  the  will,  and  when  such  implica- 
tion would  not  defeat,  but  would  sustain,  the  dispositions  of  the 
will.  [Craig  v.  Craig,  3  Barb.  Ch.  76 ;  Bradley  v.  Amidon, 
10  Paige,  235  ;  Tobias  v.  Ketchum,  32  N.  Y.  329 ;  Vernon  v. 
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Vernon^  53  Id.  351 ;  Morse  v.  Morsey  85  Id.  53.     See,  also, 

Brewster  v.  Striker,  2  Id.  19.) 

But  it  ig  unnecesBary  to  determine  whether  the  executors 
took,  under  the  will  in  question,  the  legal  title  to  the  real  es- 
tate, for  in  the  view  we  take  of  the  will,  there  was  -no  suspen- 
sion of  the  power  of  alienation,  whether  the  executors  took  a 
trust  estate  or  were  simply  donees  of  a  trust  power.  In  either 
character,  whether  as  trustees  or  as  executors  only,  they  could 
at  any  time  from  the  moment  of  the  testator  s  death,  have  con- 
veyed an  absolute  fee  in  possession.  The  suspension  of  the 
power  of  alienation  of  the  real  estate  is  supposed  to  result  from 
the  direction  of  the  fourth  section  of  the  will,  that  the  sale  of 
the  testator's  real  estate,  situate  in  the  State  of  New  York^ 
should  be  made  by  the  executors  at  public  sale  in  the  city  of 
New  York,  after  three  weeks'  notice  by  publication  in  four 
daily  newspapers  of  the  city,  and  also  from  the  provision  in 
the  eighth  section  that,  '*  in  view  of  the  present  great  depres- 
sion in  real  estate,"  the  executors  might  exercise  a  discretion 
as  to  the  time  of  sale,  not  longer  than  three  years  after  the  tes- 
tator's death.  The  direction  that  the  real  estate  in  this  State 
should  be  sold  at  public  sale,  on  three  weeks'  notice,  was  a 
prudential  arrangement  to  insure  a  fair  sale,  and  prevent  a  sac- 
rifice of  the  property,  and  in  no  proper  sense  suspended  the 
power  of  alienation.  The  direction  for  notice  was  a  mere  in- 
cident to  the  conversion  of  the  property,  and  the  requirement 
was  both  usual  and  reasonable.  The  statute  of  perpetuities 
is  not  violated  by  directions  which  may  involve  some  delay 
in  the  actual  conversion  or  division  of  property,  arising  from 
the  necessity  of  giving  notice,  or  doing  other  preliminary  acts. 
{Manice  v.  Manice^  43  N.  Y.  303.)  Such  delays  are  not  with- 
in the  reason  or  policy  of  the  statute.  Tlie  statute  was  aimed 
against  the  creation  of  inalienable  trust  estates,  or  contingent 
limitations,  postponing  the  vesting  of  titles  beyond  the  pre- 
scribed period.  The  act  of  1837  (chap.  460,  §  43),  provides 
that  sales  of  real  estate  made  by  executors  in  pursuance  of 
an  authority  given  by  any  last  will,  unless  otherwise  directed 
therein,  may  be  public  or  private.  A  public  sale  implies  prior 
notice.    The  direction  that  the  sale  should  be  public  was  clearly 
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valid,  and  it  can  make  no  difference  upon  the  point  now  in 
question,  whether  the  length  of  the  notice  (if  reasonable)  is 
preecribed  by  the  testator  or  is  left  to  the  judgment  of  the  ex- 
ecutors. 

We  are  also  of  the  opinion,  that  the  discretion  vested  in  the 
executors,  to  delay  the  sale  of  the  real  estate  not  exceeding 
three  years,  did  not  create  a  trust  term  for  any  period  of  time^ 
and  involved  no  suspension  of  the  power  of  alienation.  The 
discretion,  as  the  testator  declares,  was  given  in  view  of  the 
depression  in  real  estate.  In  the  absence  of  any  provision  in 
the  will,  the  executors  would  have  a  reasonable  discretion  as  to 
the  time  of  sale,  to  be  exercised  in  view  of  all  the  circum- 
stances. The  power  of  sale  was  not  fettered  by  the  discretion 
given  by  the  will.  The  executors  could  sell  and  convey  the 
land  at  any  time,  by  a  perfect  title.  It  may  be  conceded  that 
they  were  bound  to  exercise  their  discretion  in  good  faith,  and 
to  delay  the  sale  if  the  interests  of  the  beneficiaries  seemed  to 
require  it.  But  there  can  be  no  unlawful  perpetuity  unless 
the  power  of  sale  is  suspended,  and  the  mere  fact  that  it  might 
be  the  duty  of  the  executors,  in  the  exercise  of  their  discretion^ 
to  postpone  the  sale  to  await  a  more  favorable  market,  does 
not,  we  think,  constitute  such  a  restraint  as  suspends  the  power 
of  alienation  within  the  statute. 

The  remaining  question  on  this  branch  of  the  case  relates 
to  the  limitation  of  interests  in  the  proceeds  of  the  sale  to  be 
made  by  the  executors.  There  was,  by  the  will,  an  absolute 
conversion  of  the  real  estate  into  personalty,  as  of  the  time  of 
the  testator's  death,  and  the  several  distributees  took  their  in- 
terests as  money  and  not  as  land.  {Kane  v.  Gott^  24  Wend. 
641 ;  Stagg  v.  Jackson^  1  N.  Y.  206.)  Were  these  interests 
80  limited  as  to  vest  the  absolute  ownership  within  or  at  the 
expiration  of  not  more  than  two  lives  in  being  at  the  death  of 
the  testator  J  (1  E.  S.  773.)  The  executors,  in  the  fourth  sec- 
tion of  the  will,  are  directed,  after  selling  the  real  and  personal 
property,  and  deducting  expenses  and  charges  and  $30,000  for 
the  testator's  wife,  to  divide  the  remainder  into  fifty  equal 
parts,  **  and  if  my  son  Christopher  R.  Robert,  junior,  be  then 
surviving,  to  pay  over  to  him  twelve  equal  parts  thereof,  but. 
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in  case  of  his  death  prior  to  such  distribution,  npon  snch  diB- 
tribution  to  pay  over  the  said  twelve  parts  to  his  lawful  issue 
in  equal  portions,  share  and  share  alike."  The  testator,  in  sim- 
ilar language,  gives  to  his  son  Frederick,  eleven  shares,  to  his 
son  Howell,  twelve  shares,  and  to  his  daughter  Jane  R.  Com- 
ing, five  shares,  and  the  executors  are  directed,  on  the  division, 
to  pay  the  remaining  ten  shares  to  "  the  trustees  of  Robert  Col- 
lege of  Constantinople."  We  are  of  opinion  that  the  legacies 
to  the  sons  and  daughter  of  the  testator,  and  to  Robert 
College,  vested  in  the  respective  legatees  immediately  on  the 
death  of  the  testator.  It  is  true  that  thei*e  is  in  the  fifth  sec- 
tion .  of  the  will,  no  gift  to  the  several  legatees,  except  the 
gift  implied  in  the  direction  to  the  executors  upon  the  dis- 
tribution, to  pay  over  the  shares  respectively,  and  by  a  gen- 
eral rule  of  construction,  where  there  is  no  direct  gift,  and 
words  of  condition  such  as  if  or  upon  are  used,  in  connection 
with  a  direction  for  payment  at  a  future  time,  the  time  i§ 
regarded  as  of  the  substance  of  a  gift,  and  the  legacy  is 
contingent  and  not  vested.  But  the  question  is  generally  one 
of  intention,  and  the  whole  will  is  to  be  considered  in  deter- 
mining the  intention  of  the  testator.  The  intention  of  the 
testator  in  respect  to  the  shares  of  the  sons  and  daughter, 
appears  to  have  been  to  give  them  the  absolute  title  to  their 
respective  shares,  subject  to  a  limitation  over  to  their  issue, 
in  case  of  their  death  before  the  period  of  distribution.  The 
postponement  of  the  distribution,  which  was  contemplated, 
was  for  the  convenience  of  the  estate,  to  enable  the  executors 
advantageously  to  convert  the  property  ;  and  the  rents,  income 
and  profits,  which  might  accrue  between  the  time  of  the  testa- 
tor's death  and  the  time  of  distribution,  were  given  to  the  sev- 
eral legatees  to  be  paid,  semi-annually,  in  proportion  to  their 
interests  in  the  ccn^pus  of  the  fund.  These  circumstances  are 
regarded  as  rebutting  the  presumption  against  the  vesting  of 
legacies,  arising  from  the  fact  that  there  is  no  direct  gift,  but 
only  a  direction  to  pay  over  at  a  future  time.  The  postpone- 
ment of  the  payment,  where  it  is  made  for  the  convenience  of 
the  estate,  is  consistent  with  the  vesting  of  the  legacies,  and 
the  gift  of  the  intermediate  income,  indicates  an  intention  to 
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vest  the  corpus  from  which  the  income  ib  to  be  derived. 
{Packham  v.  Gregory^  4  Hare,  396 ;  Hanson  v.  Oraham^  6 
Ves.  239  ;  Davies  v.  Fisher,  5  Beav.  201 ;  1  Jar.  843 ;  1  Rop. 
on  Leg.  573 ;  2  Wras.  on  Exrs.  1243.)  It  is  also  to  be  observed, 
that  in  the  fifth  section  of  the  will,  which  provides  for  the 
contingency  of  the  death  of  a  child  without  issue,  before  the 
death  of  the  testator,  the  testator  designates  the  interest  which 
is  to  go  to  the  survivors,  as  "  the  share  or  proportion  of  my 
estate  hereby  given  to  the  one  so  dying."  The  limitation  over 
to  the  issue  of  any  child  dying  before  the  distribution,  was  the 
limitation  of  a  future  contingent  estate  to  such  issue,  but  the 
ultimate  vesting  of  the  several  legacies  given  primarily  to  the 
sons  and  daughter,  could  in  no  event  be  postponed  longer  than 
the  life  of  the  parent.  On  the  death  of  any  son  or  daughter 
before  distribution,  leaving  issue,  the  share  of  the  one  so  dying 
would  immediately  vest  in  such  issue,  and  if  there  was  no  issue, 
it  would  go  to  his  or  her  next  of  kin.  (See  Norns  v.  Beyea^ 
13  N.  T.  273;  Trustees,  etc.  v.  Kellogg,  16  Id.  83.)  The  leg- 
acy to  Robert  College  was  also  vested,  and  we  perceive  no 
ground  upon  which  its  validity  can  be  questioned.  It  is  not 
claimed  that  the  corporation  was  not  capable  of  taking  the  leg- 
acy, and  the  fact  that  the  testator  restricted  the  college  to  the 
use  of  the  income  was  consistent  with  the  purpose  of  donations 
to  such  corporations,  and  did  not  create  a  perpetuity.  (  Wet- 
more  V.  Parker,  52  N.  Y.  450.)  The  provision  that  if  the 
college  should  be  discontinued,  the  trustees  should  apply  the 
fund  for  purposes  of  Evangelical  and  Protestant  education 
among  the  nationalities  of  the  Turkish  empire,  if  held  to  be 
void  as  a  limitation  over  for  the  benefit  of  unascertained  bene- 
ficiaries, or  for  other  reason,  would  simply  result  in  confirming 
an  absolute  title  to  the  fund  in  the  corporation. 

We  think  the  sixth  section  of  the  will  is  valid,  within  the 
rule  that  a  testator  may  direct  that  the  amount  of  a  legacy 
once  completely  fixed  by  the  will  itself,  shall  be  diminished  by 
events  actually  occurring  as  matters  of  fact,  but  not  by  an  un- 
attested testamentary  writing,  disconnected  from  any  actual 
Occurrence.  {I/mgdon  v.  Astor,  16  N.  Y.  26.)  The  sixth  sec- 
tion was,  we  think,  intended  to  provide,  simply,  that  any  actual 
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indebtedness  found  charged  ooncnrrentlj  therewith  on  the  tes- 
tator's books  of  account,  should  go  in  diminution  of  the  pay- 
ments to  the  several  legatees  as  a  part  of  their  shares  respect- 
ively. 

These  views  lead  to  an  affirmance  of  the  judgment. 

All  concur,  except  Tract,  J.,  absent. 

Judgment  affirmed. 


NuaBNT  V8.  Ladukb. 

[87  Indiana,  482.] 

Pledge  bt  executor  of  BSTATE-sBcuBmEs  for  individual 

DEBT. 

An  •xecntor  or  other  trustee  has  no  authority  to  pledge  or  otherwise  cue  for  hie 
indiyidiial  benefit  assets  of  the  estate,  and  one  who  takes  them  from  him 
with  notice  acqaires  no  rights  in  equity. 

From  the  Clark  Circuit  Court. 
J.  K.  Ma/raK  for  appellants. 
J.  H.  Stotsenburg^  for  appellees. 

Black,  C.  The  appellees,  Sarah  L.  Laduke  and  Edwin 
Laduke,  her  husband,  sued  the  appellants,  George  W.  !N'ugeut 
and  David  S.  Koons. 

The  complaint  alleged  that,  on  the  7th  of  March,  1873» 
said  George  W.  Nugent  executed  to  one  Mary  T.  Nugent  a 
mortgage  on  certain  land  in  Clark  county,  to  secure  her  in  the 
payment  of  a  note  for  $3,500,  with  interest  at  the  rate  of  seven 
and  one-half  per  cent,  per  annum,  payable  ten  years  after  date, 
the  interest  to  be  paid  annually ;  and  in  case  of  the  death  of 
said  Mary  prior  to  the  expiration  of  ten  years  from  said  date, 
then  said  debt  was  to  become  due  and  payable  one  year  after 
her  death.     The  recording  of  the  mortgage  was  alleged ;  and 
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it  was  Stated  that  afterward  said  Mary  T.  NugeDt  died  testate 
at  said  coanty,  and  said  David  S.  Roods  became  the  executor 
of  her  last  will ;  that  after  more  than  one  year  had  elapsed 
from  the  date  of  said  Mary's  death,  said  Koons,  on  the  20th  of 
March,  1876,  being  then  and  there  indebted  to  the  appellee, 
Sarah  L.  Ladake,  in  the  sum  of  $550,  then  assigned,  trans- 
ferred, indorsed,  and  delivered  said  note  and  mortgage  to  said 
.  Sarah.  It  was  alleged  that  copies  of  said  note  and  mortgage 
and  said  assignment  were  filed  with  the  complaint,  marked  re- 
spectively "  A,"  "  B,"  and  **  C  ";  that  said  note  was  dne  and 
wholly  unpaid,  except  as  to  certain  credits  stated.  Prayer  for 
judgment  against  said  George  W.  Nugent  for  $2,500,  the 
foreclosure  of  said  mortgage  and  the  sale  of  said  mortgaged 
premises,  or  so  much  thereof  as  miglit  be  necessary,  the  inter- 
est of  said  Koons  therein,  and  all  proper  relief. 

Exhibit  "  A  "  was  a  copy  of  a  note  of  George  W.  Nugent 
to  Mary  T.  Nugent  or  order,  for  $3,500,  corresponding  with 
the  note  described  in  the  complaint.  The  exhibit  also  set  forth 
copies  of  the  indorsements  on  said  note,  which  were  as  fol- 
lows: 

"  Received,  March  7th,  1874,  two  hundred  and  sixty-two 
dollars  and  fifty  cents,  interest  on  the  within  note  for  one 
year."    This  was  signed  by  Mary  T.  Nugent.     . 

*'Sept.  11th,  1876,  received  on  the  within  note  three  hun- 
dred and  thirty-four  and  ^  dollars,  being  the  amount  of  in- 
terest up  to  June  16th,  1875.  D.  S.  Koons,  Ex'r." 

"  Received  on  the  within  note  nine  hundred  and  twenty- 
one  and  ^  dollars.  D.  S.  Koons,  Ex'r." 

Exhibit  "  B  "  consisted  of  copies  of  a  note  and  of  an  assign- 
ment indorsed  thereon.  The  note  was  the  individual  note  of 
D.  S.  Koons,  for  $550,  dated  December  4th,  1876,  payable 
three  months  after  date,  to  the  order  of  Sarah  L.  Laduke,  bear- 
ing ten  per  cent,  interest  until  paid.  The  assignment  indorsed 
thereon  was  as  follows  :  ''  Given  as  collateral  security,  to  secure 
the  payment  of  the  within  note,  one  note  on  G.  W.  Nugent 
for  thirty-five  hundred  dollars,  with  a  credit  of  $921  70  on  said 
note,  drawn  in  favor  of  Mary  T.  Nugent,  and  came  into  posses- 
sion of  D.  S.  Koons  by  will  of  Mary  T.  Nugent.    This  note 
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to  be  held  by  Sarah  L.  Ladnke,  to  secure  the  payment  of  this 
note.  D.  S.  Koons." 

The  payment  of  one  year's  interest  was  also  indorsed  on 
said  note  of  Koons. 

Exhibit  "  C  "  was  a  copy  of  a  mortgage  on  certain  land  in 
Clark  county,  executed  March  7th,  1873,  by  George  W.  Nu- 
gent to  Mary  T.  Nugent,  to  secure  two  notes  made  by  the 
mortgagor  to  the  mortgagee,  one  being  for  $500,  due  July  1st, 
1873,  and  the  other  being  the  note  described  in  the  complaint. 

Each  of  the  defendants  filed  answers  of  general  denial  and 
paragraphs  of  special  defense,  and  the  plaintiffs  replied.  The 
cause  was  tried  by  the  court.  The  finding  was  for  the  plaint- 
iffs, that  the  allegations  of  the  complaint  were  true ;  that  the 
indebtedness  of  Koons  for  which  the  collateral  security  was 
given  amounted  to  $711  05  ;  that  there  was  due  the  plaintiff 
from  defendant  Nugent,  by  reason  of  said  note  and  mortgage, 
$527  40  ;  and  that  the  mortgage  ought  to  be  foreclosed.  Ac- 
cordingly, judgment  was  rendered  that  the  plaintiff  Sarah  L. 
Ladnke  recover  of  the  defendant  George  W.  Nugent  said  sum 
of  $527  40  and  costs,  and,  in  defaalt  of  payment,  that  the  mort- 
gaged property  be  sold,  etc. ;  and  the  surplus  be  paid  to  Nu- 
gent, and  that  the  net  proceeds  of  the  judgment  be  credited  on 
the  indebtedness  of  Eoons  to  said  Sarah. 

The  defendants,  and  each  of  them,  moved  for  a  new  trial, 
for  the  reasons  that  the  finding  was  contrary  to  law  and  con- 
trary to  the  evidence,  and  that  the  amount  of  the  recovery  was 
too  large.  The  motion  was  overruled.  The  first  two  specifi- 
cations in  the  assignment  of  errors  relate  to  rulings  as  to 
which  appellants  took  no  exceptions  in  the  court  below,  and, 
therefore,  they  cannot  be  noticed.  The  other  assignments  are, 
that  the  court  erred  in  overruling  a  motion  for  a  new  trial, 
and  that  the  complaint  doss  not  state  facts  sufficient  to  con- 
stitute a  case  of  action  against  the  appellants,  or  either  of 
them. 

Assuming  that  an  executor  has,  in  this  State,  power  to  sell 
or  pledge  a  promissory  note,  the  legal  title  to  which  was  in  his 
testator,  as  to  which  see  Thomas  v.  lieister^  3  Ind.  369 ; 
JSpeelman  v.  CulherUon^  15  Ind.  441 ;  Hamrick  v.  Craven^  39 
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Ind.  241 ;  Weyer  v.  Second  Natn  ^anh,  57  Ind.  198 ;  the 
right  to  do  80  depends  upon  the  circumstances  of  the  trans- 
action. {Eruta  V.  Stewart,  76  Ind.  9.)  In  Chandler  v.  Schoon- 
over^  14  Ind.  324,  it  was  said  that  an  administrator  has  no 
power  to  apply  the  proceeds  of  the  sale  of  his  intestate's  prop- 
erty to  discharge  his  own  individual  liabilities,  because  the 
exercise  of  such  a  power  would  be  inconsistent  with  his  pre- 
scribed duties  as  administrator,  and  against  public  policy,  and 
tliat  in  the  instance  then  under  consideration  the  creditor^ 
whose  claim  against  the  administrator  it  was  thus  sought  to 
pay,  was  without  excuse,  because  the  facts  showed  that  he 
mnst  have  known  that  the  administrator  was  acting  in  viola- 
tion of  his  trust.  (See,  also,  Austm  v.  WilUon^s  Eafrs^  21  Ind. 
252.) 

One  who  knowingly  receives  from  a  trustee  the  trust  money 
or  property  in  satisfaction  of  the  individual  debt  of  the  trustee 
to  him,  must  be  regarded  as  participating  in  the  fraudulent 
diversion  of  the  property.  (  Wallace  v.  Brown^  41  Ind.  436 ; 
Fleece  v.  Janes^  71  Ind.  340 ;  Rogers  v.  Zoo*,  86  Ind.  237.) 

If  one  to  whom  an  administrator  assigns  a  promissory  note 
for  the  personal  benefit  of  the  latter,  have  knowledge,  even 
from  the  nature  of  the  transaction,  that  the  administrator  is 
acting  in  violation  of  his  trust,  the  right  of  property  in  the 
note  is  not  divested.  (Thomaeaon  v.  Brown^  48  Ind.  203,  and 
authorities  cited.) 

Where  a  note,  which  is  property  of  a  decedent's  estate,  has 
been  thus  assigned  by  the  executor,  in  violation  of  his  trust, 
to  one  chargeable  with  knowledge  of  the  wrong,  such  assignee 
cannot  recover  on  the  note  in  an  action  against  the  maker. 
{KrtUz  V.  Stewart^  snpra,) 

In  Williams  on  Executors,  1004,  6th  Am.  ed.  (bottom  p. 
938).  it  is  said  that  in  equity  it  is  established  that,  '^  generally 
speaking,  the  executor  or  administrator  can  make  no  valid  sale 
or  pledge  of  the  assets  as  a  security  for,  or  in  payment  of,  his 
own  debt ;  on  the  principle  that  the  transaction  itself  gives  the 
purchaser  or  mortgagee  notice  of  the  misapplication,  and  neces- 
sarily involves  his  participation  in  the  breach  of  duty  ;"  and  the 
authorities  are  collected  in  a  note. 
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It  IB  further  said,  in  the  same  connection,  that  "  if  the  ex- 
ecutor be  also  specific  legatee,  a  sale  or  mortgage  from  him  of 
the  specific  legacy  for  the  satisfaction  of  his  priyate  debt  will  be 
safe,  unless  it  can  be  shown  that  the  purchaser  or  mortgagee 
knew  there  i^ere  debts  unpaid." 

The  same  be  true  if  the  executor  be  sole  residuary  legatee ; 
but  if  he  be  joint  residuary  legatee  his  creditor  cannot  take  any 
of  the  assets  in  payment  of  the  executor^s  individual  indebted- 
ness ;  and  he  must  not  in  such  case  rely  upon  the  represen- 
tations of  the  executor,  but  is  bound  to  examine  the  will. 
(Perry's  Trusts,  sec.  81 1 ,  and  authorities.) 

If  circumstances  appear  sufficient  to  put  the  purchaser  or 
pledgee  on  his  guard,  or  on  inquiry,  he  will  be  regarded  in 
equity  as  participating  in  the  misapplication  of  the  assets. 
This  will  be  so  if  it  appear  to  him  in  any  way,  either  from 
words  upon  the  face  of  the  securities  or  by  any  other  form  of 
notice,  either  actual  or  constructive,  that  there  is  such  a  misap- 
plication.    (Perry's  Trusts,  sees.  225,  814.) 

The  use  of  the  word  ^^  trustee,",  in  the  assignment  of  a 
mortgage  and  note,  has  been  held  to  import  the  existence  of  a 
trust  and  to  give  notice  thereof  to  all  into  whose  hands  the 
instrument  may  come.  {Sturtevant  v.  Jaques,  14  Allen,  523.) 
So,  when  a  certificate  of  stock  was  issued  to  a  person  as  ^^  trus- 
tee," and  it  was  indorsed  in  blank  by  him  as  "  trustee,"  this 
was  notice  to  a  pei-son  taking  it  as  a  pledge  for  private  indebt- 
edness.  {Shaw  V.  Spencer^  100  Mass.  382  ;  1  Am.  R.  115.) 

By  her  will,  which  was  introduced  in  evidence,  Mrs.  Nu- 
gent directed  that  Eoons,  one  of  whose  family  she  said  she  had 
become,  should,  as  compensation,  have,  during  her  lifetime, 
the  interest,  as  it  accrued,  on  said  note  for  $3,500,  and,  in  ad- 
dition to  such  interest  as  might  accrue  in  her  lifetime,  she 
gave  him  *'  the  further  sum  of  $500,  said  legacy  of  $500  to  be 
the  first  legacy  paid  out  of  my  estate."  She  bequeathed  $500 
to  Sarah  A.  Eoons,  and  whatever  remained  out  of  her  estate, 
after  payment  of  her  debts  and  funeral  expenses,  and  expenses 
of  administration,  she  gave  to  her  six  daughters,  to  be  equally 
divided  between  them  ;  and  she  appointed  said  Eoons  executor 
of  her  will. 
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The  evidence  showed  that  Koons  qaalified  as  executor,  and, 
at  the  time  of  the  trial,  was  still  acting  as  such ;  that  no  claims 
bad  been  filed  in  the  clerk's  office  against  the  estate ;  and  that 
Eoons  had  made  no  report  as  executor.  Various  payments 
apon  the  Nugent  note,  received  by  Koons  after  the  assignment 
to  the  plaintifEs,  were  proved. 

It  was  proved  that  the  Nugent  note  came  into  the  hands  of 
Eoons  as  executor,  and  that  the  note  of  Koons  to  Mrs.  Laduke, 
to  secure  which  the  Nugent  note  and  mortgage  were  pledged, 
was  given  for  the  individual  debt  of  Koons,  for  money  bor- 
rowed to  pay  on  his  house.  Mrs.  Laduke  testified  that  she  did 
not  know  tliat  the  Nugent  note  belonged  to  the  estate ;  that 
Eoons  said  he  came  by  the  note  by  the  will ;  that  it  was  com- 
ing to  him ;  that  it  was  his ;  and  that  she  supposed  it  was  his. 
Her  husband  testified  that  Koons  said  that  all  the  Nugent  note 
was  his  by  will,  except  the  credits.  Koon^  testified  that  he 
transacted  all  the  business  in  reference  to  the  loan  with  Mr. 
Laduke,  and  not  with  Mrs.  Laduke,  and  that  he  told  Mr. 
Laduke,  that  he  came  in  possession  of  the  Nugent  note  by  the 
will  of  Mrs.  Nugent. 

While  the  evidence  did  not  show  that  any  debts  had  been 
paid,  it  showed  that  no  claims  had  been  filed ;  but  it  showed 
that  the  executor  was  not  a  specific  legatee  or  a  residuary  lega- 
tee, and  that  the  amount  of  his  general  legacy  was  less  than  his 
private  debt  for  which  he  pledged  assets. 

It  appeared  from  the  complaint  that  the  note  of  George  W. 
Nugent,  secured  by  mortgage,  was  payable  to  Mary  T.  Nugent, 
or  order.  It  was  not  alleged  that  it  had  been  assigned  to 
Eoons,  and  that  exhibit  did  not  show  an  assignment  by  Mrs. 
Nugent.  It  was  alleged  that  she  died  testate,  and  that  Koons 
became  executor  of  her  will.  The  will  was  not  set  out.  No 
title  to  or  right  in  said  note  and  mortgage  was  shown  to  be  in 
Eoons  save  what  he  acquired  as  executor.  The  indebtedness 
for  which  he  was-  shown  to  have  pledged  the  note  and  mort- 
gage was  stated  as  his  private  indebtedness,  evidenced  by  his 
individual  note.  The  assignment  by  way  of  pledge  was  made 
by  Eoons  in  his  individual  capacity.  (Jpon  the  note  assigned, 
Vol.  IIL— 18 
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as  shown  by  the  exhibit,  were  three  credits,  the  first  signed  by 
Mrs.  Nugent,  the  other  two  by  Koons,  as  executor. 

In  his  assignment  written  npon  th^  back  of  his  individual 
note,  he  referred  to  one  of  these  payments  made  to  him  as  ex- 
ecutor, which  he  had  no  other  right  to  receive,  and  which  had 
been  receipted  for  on  the  Nugent  note  by  hira  as  executor,  and 
said  that  the  assigned  note  came  into  his  possession  by  will  of 
Mary  T.  Nugent. 

If  the  complaint,  by  its  averments,  does  not  clearly  and 
directly  show  that  Koons  received  the  note  and  mortgage  as 
executor,  it  does  not  show  that  he  received  them  otherwise 
than  as  executor.  We  think  it  does  appear  by  the  complaint, 
though  somewhat  obscurely,  yet  sufficiently,  that  Koons  held 
the  note  and  mortgage  as  executor,  and  that  Mrs.  Ladnke  was 
put  upon  inquiry.  The  will  would  have  shown  that  Koons 
had  no  power  to  pledge  the  Nugent  note  and  mortgage  to  se- 
cure his  private  debt,  even  to  the  amount  of  $500.  Mrs  Ia- 
duke  could  not  be  protected  by  her  belief  of  the  executor's 
representations,  in  contradiction,  as  well  of  his  own  written 
admissions  brought  to  her  knowledge,  as  of  what  she  might 
have  learned  by  diligent  inquiry.  Where  the  rights  of  others 
interested  in  the  settlement  of  a  decedent's  estate  are  so  in- 
volved, to  permit  such  dealings  would  be  contrary  to  the  policy 
uniformly  enforced  in  the  administration  of  trusts. 

While  the  complaint  showed  that  the  debt  for  which  the 
property  was  pledged  was  the  private  debt  of  the  executor, 
that  the  property  pledged  was  property  of  the  decedent's  es- 
tate, and  that  the  pledgee  knew  that  such  was  the  character  of 
the  debt,  and  was  put  upon  inquiry  as  to  the  character  in 
which  the  pledgor  held  the  property,  it  did  not  attempt  in  any 
manner  to  show  facts  which,  under  such  circumstances,  were 
necessary  in  order  to  authorize  the  pledging,  and  the  evidence, 
which  we  have  set  out  for  illustration,  showed  why  such  at- 
tempt was  not  made. 

We  think  that  the  complaint  did  not  show  a  cause  of  action, 
and  that  the  judgment  should  be  reversed. 
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SiSTBUNK  V8.   WABB. 

•  [69  Alabama,  2VS.] 

When  leg  act  a  ghaboe  on  beal  estate  devised. 

The  intention  of  testator  must  goTern  in  determiniDg  whether  legacies  are 
chari^  on  land  deyised. 

Wheneyer  it  appears  that  the  deyise  was  giyen  on  condition  or  in  consideration 
that  the  derisee  bhonld  pay  the  legacy,  the  land  will  be  charged  with  its  pay- 
ment. 

Bill  to  charge  legacy  on  land  devised.  Defendants  inter- 
posed a  demurrer  which  was  sustained  by  the  Chancellor,  and 
bin  dismissed. 

D.  S.  Troy  and  H,  C.  Tompkins^  for  appellant. 

Arrvngton  cfe  MorrUette^  Watts  <&  Sons^  and  B.  M.  WUr 
Izatmony  opposed. 

Bbickell,  C.  J.  Kobert  J.  Ware  died,  having  made  and 
published  his  last  will,  which  was  subsequently  admitted  to  pro- 
bate. By  the  second  item  of  the  will,  he  devises  and  bequeaths 
to  his  wife  Asenath  A.,  for  the  term  of  her  natural  life,  a  plan- 
tation containing  four  or  five  thousand  acres  of  land,  and  aU 
the  personal  property  thereon  situate.  By  the  third  item,  he 
devises  and  bequeaths  to  her  absolutely  his  dwelling-house, 
situate  in  the  dty  of  Montgomery,  with  all  the  household  and 
kitchen  furniture,  and  household  appliances  thereunto  belong- 
ing, or  which  were  there  at  the  time  of  his  death,  with  the  car- 
riages and  horses  she  was  then  accustomed  to  use.  The  fourth 
item  is  in  these  words :  "  It  is  my  will  and  desire,  and  I  do 
hereby  give  and  devise  all  my  moneys  and  choses  in  action, 
that  I  may  have  at  the  time  of  my  death,  unto  my  said  wife, 
Asenath  A.  Ware,  to  have  and  to  hold  to  her,  subject  to  the 
following  conditions,  that  is  to  say,  if  demands  which  the  law 
requires  to  be  paid,  shall  come  against  my  estate,  to  the  amount 
of  ten  thousand  dollars,  or  less,  my  said  wife  shall  settle  and 
pay  said  demands,  not  exceeding  ten  thousand  dollars,  and  shall 
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also  pay  to  my  grand-daughter,  Kate  Molton  Ware,  daughter 
of  Eobert  Y.  Ware,  the  sum  of  five  thousand  dollars,  payable 
at  such  time  as  my  said  wife  may  deeirf  proper,  without  inter- 
est. If,  however,  more  than  ten  thousand  dollars  shall  come 
against  my  said  estate,  in  debts  to  be  paid  to  creditors,  that  it 
is  ray  will  that  the  balance  over  and  above  the  sum  of  ten  thoa- 
sand  dollars  to  be  paid  as  above,  by  my  said  wife,  shall  be  borne 
and  paid  equally  by  her  and  my  three  children,  hereinafter 
named,  in  equal  proportions."  The  eighth  item  of  the  will  is 
in  tliese  words:  ''  I  will  and  bequeath  five  thousand  dollars  to 
my  grand-daughter,  Kate  Molton  Ware,  which  five  thousand 
dollars  shall  be  paid  to  her  by  my  said  wife,  as  is  above  pro- 
vided in  this  will."  Kate  Molton  having  intermarried  with 
the  appellant,  on  the  23d  day  of  November,  1872,  Mrs.  Ware 
made  her  promissory  note  payable  at  one  day  to  said  Kate 
M.,  for  the  said  five  thousand  dollars,  as  eicpressed  in  the  note, 
^  the  amount  required  by  the  will  of  R.  J.  Ware,  deceased,  to 
be  paid  to  her  by  me."  It  is  further  expressed  that  "  this  note 
is  not  to  have  the  effect  of  discharging  any  property  given  to 
me  by  said  will,  from  any  liability  or  lien  existing  by  operation 
of  law  for  the  payment  of  said  legacy."  The  purpose  of  this 
bill  is  to  charfife  the  real  estate  devised  to  Mrs.  Ware  with  the 
payment  of  the  said  legacy  of  five  thousand  dollars,  upon 
averments  of  her  insolvency,  and  that  the  personal  property 
bequeathed  her  has  been  consumed  and  otherwise  appropri- 
ated. 

If  real  estate  is  devised  upon  condition  to  pay  a  legacy,  or 
with  a  direction  that  the  devisee  pay  the  legacy  in  respect  to 
the  estate  so  devised  him,  and  because  the  real  estate  has  thus 
been  devised,  such  real  estate  is  in  equity  chargeable  with  the 
payment  of  the  legacy,  unless  there  is  something  in  the  will  to 
rebut  the  legal  presumption  ;  or  from  which  it  can  be  inferred 
that  the  testator  intended  to  exempt  the  estate  devised  from 
that  charge.  {Harris  v.  Fly,  7  Paige,  421 ;  Willard's  Eq.  489.) 
The  rule  is  thus  stated  :  '^  If  legacies  be  given,  and  at  the  same 
time  directed  to  be  paid  out  of  the  real  property  ;  or  where  the 
real  estate  is  given  to  A.,  either  in  prcBsenti  or  in  future^  he 
paying  out  of  it  certain  legacies ;  or  if  the  land  be  charged 
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with  such  payments ;  in  each  case,  the  devised  estate  will  be 
the  only  fand  out  of  which  those  sains  are  to  be  paid.  The  rea- 
sons are  these :  the  estate  in  the  one  case  is  expressly  incnm- 
bered,  and  in  the  other,  it  is  intended  to  be  divided  between 
the  devisee  and  legatees.  In  the  last  instance,  the  estate  is 
given  upon  condition  that  the  devisee  make  the  specific  pay- 
ments. He  takes  the  land  cum  onere,  and  non  constat  the  es- 
tate would  have  been  devised  to  him,  unless  the  testator  had 
ooDceived  that  the  legacies  would  have  been  discharged  out  of 
it."    (1  Koper's  Leg.  670.) 

In  reference  to  the  application  of  this  rule,  as  in  reference 
to  all  other  questions  arising  in  the  construction  of  wills,  the 
intention  of  the  testator  must  govern.  The  intention  to  charge 
the  real  estate  may  be  expressed,  or  the  charge  may  be  created 
by  fair  and  just  implication.  Whenever  it  appears  satisfacto- 
rily that  the  devise  was  given  on  condition,  or  on  the  considera- 
tion that  the  devisee  should  pay  the  legacy,  the  land  will  be 
charged.  The  charge  cannot  be  implied,  when  it  appears  that 
the  testator  intended  the  legacy  should  be  paid  by  the  devisee 
from  other  gifts  made  to  him,  though  such  gifts  from  any  cause 
may  be  insufficient  for  the  payment,  or  may  become  insufficient 
from  the  default  of  the  devisee. 

The  devises  of  the  real  estate  to  Mrs.  Ware  are  specific,  dis- 
tinct from,  and  independent  of  the  bequests  to  her  of  the 
moneys  and  cboses  in  action.  They  contain  no  words  of  charge, 
nor  any  expression  akin  to  those  from  which,  in  decided  cases, 
a  charge  has  been  implied.  The  legacy  of  five  thousand  dol- 
lars to  E[ate  Molton  Ware,  is  introduced  into  and  connected 
with  the  bequest  of  the  moneys  and  choses  in  action,  and  forms 
part  of  the  directions  as  to  the  payments  Mrs.  Ware  is  required 
to  make  from  that  bequest.  The  devises  of  the  real  estate  are 
onconditional — the  bequest  of  the  moneys  and  choses  in  action 
is  upon  terms  and  conditions — the  payment  of  the  debts  of  the 
testator  to  the  amount  of  ten  thousand  dollars,  and  of  the  leg- 
acy of  five  thousand  dollars  to  Kate  Molton  Ware.  The  testa- 
tor appoints  the  fund  which  is  charged  with  the  payment  of 
the  legacy,  and  it  is  with  respect  to  that  fund  the  devisee  is 
required  to  pay  the  legacy,  and  not  with  respect  to  the  real 
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estate.  If  the  direction  had  been  that  the  legacy  shoold  be 
paid  because  of  the  real  estate  devised  for  life,  it  would  not  be 
insisted,  the  real  estate  devised  in  fee  simple  was  charged  with 
the  payment  of  the  legacy.  (3  Lomax's  Ex.  171.)  The  same 
reasoning  which  would  confine  the  charge  of  the  legacy  to  the 
particular  real  estate  in  the  [case  supposed,  confines  it,  under 
the  terms  of  this  will,  to  the  gift  of  the  moneys  and  choses  in 
action.  By  the  acceptance  of  the  gift  of  the  moneys  and  choses 
in  action,  Mrs.  Ware  may  have  become  personally  liable  for 
the  payment  of  the  legacy.  To  fasten  upon  her  such  liability, 
is  not  a  purpose  of  the  bill  as  now  framed ;  and  it  is  apparent 
that  question  was  not  presented  to  the  chancellor. 

We  find  no  error  in  the  record,  and  the  decree  must  be 
affirmed. 


Sheetz's  Appeal. 

flOO  Penn.  St.  197.] 

Costs  of  executor. — Attempt  to  establish  foboed  wnx. 

The  right  of  an  executor  to  eoets  in  an  iarae  devitavit  vd  nonf  even  when  sooomi- 
fdl,  dependa  on  the  question  whether  the  litigation  ia  for  the  benefit  of  thoM 
entitled  to  the  estate. 

An  executor  will  not  be  allowed  out  of  the  estate  the  coats  of  proceedings  taken 
by  him  to  establish  a  forged  will. 

Appeal  from  the  Orphans'  Court  of  Philadelphia. 
The  facts  sufficiently  appear  in  the  opinion. 

Rudolph  M,  Schick  and  Benjamin  H.  Brewster^  for  ap- 
pellant. 

C.  S.  Pancoast  and  John  G.  JohnsoUy  for  appellees. 

Sterrett,  J.  After  a  protracted  and  vigorously  conducted 
contest,  the  paper  writing  purporting  to  be  the  last  will  and 
testament  of  Bobert  Whitaker,  deceased,  was  decided  to  be  t 
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forgery,  and  letters  testamentary  were  granted  to  the  execu- 
tors of  the  genuine  will.  The  forged  will  was  produced  for 
probate  by  W.  R.  Dickerson,  Esq.,  who  had  been  the  friend 
and  legal  adviser  of  the  deceased.  A  caveat  was  filed,  and 
after  an  amount  of  testimony  had  been  taken,  an  issue  was  di- 
rected to  determine  the  validity  of  the  aUeged  will.  When  the 
issue  came  on  for  trial  in  the  Court  of  Common  Pleas,  No.  1, 
an  agreement  was  made  between  the  parties  thereto,  in  pursu- 
ance of  which  a  verdict  against  the  will  was  taken,  and  the  sum 
of  $15,000  was  paid  to  appellant  for  his  expenses,  including 
counsel  fees.  A  petition  was  afterwards  presented  by  Mary  E. 
Service,  a  legatee,  in  behalf  of  herself  and  others,  and  also  by 
W.  R.  Dickerson,  Esq.,  in  his  own  behalf,  praying  the  court  to 
set  aside  the  verdict.  This  was  done,  and  the  second  trial  re- 
sulted as  before,  in  a  verdict  for  defendants,  finding  sub- 
stantially that  the  Dickerson  will  was  a  forgery.  Subsequent- 
ly appellant  presented  to  the  Orphans'  Court  a  claim  against 
the  estate  for  expenses  of  the  second  trial,  viz.,  $927,  witness 
fees,  and  a  reasonable  allowance  for  counsel  fees,  neither  of 
which  were  allowed.  The  subject  of  complaint  in  the  several 
apecifications  of  error  is  the  rejection  of  this  claim. 

It  may  be  conceded  that  appellant,  in  endeavoring  to  estab- 
lish the  validity  of  the  disputed  paper,  acted  in  good  faith,  be- 
lieving it  was  the  genuine  will  of  Mr.  Whitaker ;  but  purity  of 
motive  and  goodness  of  intention  alone  will  not  justify  the  al- 
lowance of  such  a  claim  as  that  made  in  this  case.  While  the 
general  and  almost  universal  rale  is  that  the  defeated  party  is 
not  entitled  to  costs,  an  exceptional  case  is  sometimes  presented 
in  which  it  may  be  proper  for  a  chancellor  to  make  a  reasona- 
ble allowance  for  counsel  fees  and  expenses  of  the  losing  party, 
on  the  ground  that  it  is  a  charge  which  in  equity  and  good  con- 
science the  fund  ought  to  bear ;  but,  as  remarked  by  the  learned 
judge  of  the  Orphans'  Court,  it  would  be  an  extraordinary  per- 
version of  this  doctrine  to  apply  it  to  one  claiming  adversely  to 
the  wOl  of  a  testator,  and  seeking,  through  the  instrumentality 
of  a  forged  document,  to  defeat  its  operation.  The  allowance 
of  costs  in  Geddi£  Appeal^  9  Watts,  284,  to  a  disinterested  ex- 
ecutor, who  in  an  issue  demaamt  vd  non  unsuccessfully  de- 
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fended  a  will  which  had  been  admitted  to  probate,  and  under 
which  he  was  acting,  rests  on  the  peculiar  circumstances  of  that 
case.  They  differ  so  widely  from  those  of  the  present  case  that 
the  principle  on  which  the  former  rests  is  inapplicable  to  the 
latter.  The  ruling  in  Royer^a  Appeal^  1  Harris,  568,  that  it  is 
the  duty  of  an  executor  to  sustain  the  will,  is  qualified  by  say- 
ing, ^'  that  under  our  decisions,  his  right  to  do  so  depends  alto- 
gether upon  whether  the  litigation  is  for  the  benefit  of  the  es- 
tate or  in  promotion  of  the  interest  of  those  eventually  entitled 
to  the  fund."  And  the  learned  judge  who  delivered  the  opin- 
ion in  that  case  adds:  '^It  is,  therefore,  difficult  to  imagine 
how,  where  a  pretended  will  has  been  repudiated  by  verdict, 
the  costs  of  the  contest  can  be  cast  on  those  who  have  suc- 
ceeded." In  Scotia  Estate^  9  W.  &  S.  98,  the  executor  prose- 
cuted the  litigation  to  a  successful  issue,  not  for  his  own  benefit, 
but  in  the  interest  of  the  legatees,  who  thereby  obtained  the 
whole  estate.  It  was  there  held  that  he  was  entitled  to  credit 
fees  paid  counsel  for  their  professional  services  in  establishing 
the  validity  of  the  will  and  the  bequests  therein  contained.  If 
he  had  been  unsuccessful,  his  claim  to  be  paid  out  of  the  funds 
of  the  estate  would  have  rested  on  different  and  wholly  untena- 
ble grounds. 

Whatever  may  be  the  rule  in  other  States  it  is  sufficient  to 
say  that  in  Pennsylvania  the  right  of  an  executor  to  costs  in  an 
issue  devisavit  vel  nan^  even  when  successful,  depends  on  the 
question  whether  the  litigation  is  for  the  benefit  of  those  enti- 
tled to  the  estate.  In  no  possible  view  was  the  effort  of  appel- 
lant to  establish  the  forged  will  of  any  benefit  to  the  widow  and 
legatees  of  the  testator  in  this  case ;  on  the  contrary,  it  was 
fraught  with  nothing  but  peril  and  expense  to  them. 

The  question  before  the  Orphans'  Court  was  rightly  decided 
in  accordance  with  the  principles  recognized  in  the  cases  above 
cited ;  to  which  may  be  added  Mumper^ s  Appeal^  3  W.  &  S. 
441,  and  Rankin's  Appeal^  10  W.  N.  C.  236. 

Decree  affirmed  at  the  costs  of  appellant,  and  appeal  dis- 
missed. 
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Bbadish  vs.  MgOlellan. 

[100  Pexin.  St.  607.] 

Codicil  dibkctino  which  of  two  pbiob  wills  should  takb 

EFFECT. 

Testator  ezecated,  at  different  times,  two  wills,  and  later  a  writing  styled  ». 
*'  codicil,"  in  which  he  directed  that  if  he  died  within  three  months  the  first 
testament  should  be  his  last  will,  and  apon  his  decease  after  such  time  th» 
last  writing  shonld  take  effect  Testator  died  within  the  three  months.  Seld^ 
that  the  first  will  took  effect  and  the  codicil  most  be  construed  as  a  codicil 
thereto. 

Ebbob  to  the  Court  of  Common  Pleas  of  Cnmberland 
connty. 

In  ejectment. 

Both  parties  claim  nnder  James  Hamilton,  who  resided  at 
Carlisle,  and  who  died  there  testate,  January  23d,  1873.  He 
was  possessed  of  a  large  estate,  consisting  of  real  and  personal 
property,  and  on  the  20th  day  of  November,  1871,  he  executed 
a  writing  purporting  to  be  his  last  will  and  testament  and 
marked  "A"  by  him.  On  the  13th  day  of  January,  1873,  ho 
executed  another  writing  of  similar  import,  which  he  marked 
"  B."  In  and  by  virtue  of  both,  he  made  disposition  of  hia 
entire  estate,  inter  alia,  by  bequests  and  devises  to  charitable 
and  religious  uses.  By  both,  the  plaintiff  was  made  residuary 
devisee,  which  residuum  included  the  land  in  dispute.     On  the 

day  of  January,  1873,  Mr.  Hamilton  executed  another 

paper,  which  he  styled  "  codicil  to  my  last  will  and  testament.'* 
It  contained  bequests  and  devises  to  certain  persons,  not  named 
in  either  of  the  former  writings,  and  inter  alia,  as  follows : 

"  2.  I  give  and  devise  to  Miss  Virginia  McGellan,  the  six- 
acre  field  on  the  Carlisle  Springs  Road,  North  Middleton  town- 
ship, Cumberland  county,  about  half  mile  north  of  Carlisle,  to 
her  and  her  heirs  in  fee  simple."  This  is  the  land  in  dispute 
in  this  suit. 

The  sixth  item  of  the  codicil  is  in  the  following  words : 

"  6.  Whereas,  There  is  an  act  of  Assembly  rendering  void 
all  eleemosynary  bequests  and  devises,  if  not  executed  in  a  cer- 
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tain  number  of  days  before  the  decease  of  the  testator :  And 
whereas,  I  executed  a  will  dated  the  twentieth  day  of  Kovein- 
ber,  A.  D.  1871,  Now  I,  James  Hamilton,  the  testator,  dedare 
«aid  will  of  '20th  of  November,  1871,  marked  *A,'  to  be  my 
last  will  and  testament,  should  I  die  before  the  first  of  March, 
1873,  otherwise  the  will  of  the  13th  of  January,  1873,  shall  be, 
and  is  hereby  declared  to  be,  my  last  will.    Witness  my  hand 

and  seal  this day  of  January,  1873. 

^^  Jambs  HAnLioN." 

This  codicil  was  written  on  a  separate  piece  of  paper.  It 
and  the  two  wills  were  connected  together  after  his  decease, 
and  all  the  three  were  admitted  to  probate,  January  29th,  1873, 
by  the  register  of  wills  in  and  for  the  county  of  Cumberland, 
as  the  last  will  and  testament  of  James  Hamilton.  In  the  case 
of  BradisfCa  Appeal^  24  Smith,  69,  the  writing  of  November 
20th,  1871,  was  held  to  be  his  last  will,  and  the  controversy 
now  is  whether  the  codicil  is  a  supplement  to  it,  or  to  the 
writing  of  January  13th,  1873. 

Both  wills  and  the  codicil  are  in  the  handwriting  of  the 
testator ;  the  wills  only  are  witnessed,  but  there  are  no  sub- 
acribing  witnesses  to  the  codicil. 

John  Hays  and  Stuart  c&  Stuart^  for  plaintiflE  in  error. 

S.  Hepburn,  Jr.,  for  defendant  in  error. 

Merour,  J.  This  contention  relates  to  the  will  of  James 
Hamilton,  who  died  January  23d,  1873.  On  November  20th, 
1871,  he  executed  a  writing  purporting  to  be  his  last  will  and 
testament.  On  January  13th,  1873,  he  executed  another  of 
aimilar  import,  in  which  he  made  a  charitable  bequest  difiEering 

from  one  in  the  first  will.     On  the day  of  January,  1873, 

he  executed  a  third  writing  purporting  to  be  a  "  Codicil  to  my 
last  will  and  testament."  It  was  not  written  on  the  same 
piece  of  paper  on  which  either  of  the  former  was  written,  nor 
was  it  attached  thereto.  It  gave  bequests  and  devises  to  per- 
sons not  named  in  either  of  the  former  writings,  and,  inter 
cUa,  devised  the  land  in  question  to  the  defendant.     It  pro- 
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ceeded  to  recite  and  declare,  "  whereas,  There  is  an  act  of  As- 
sembly rendering  void  all  eleemosynary  bequests  and  devises, 
if  not  executed  in  a  certain  number  of  days  before,  the  decease 
of  the  testator :  And  whereas,  I  executed  a  will  dated  November 
the  20th,  1871,  Now,  I,  James  Hamilton,  the  testator,  declare 
said  will  of  November  20th,  1871,  marked  A,  to  be  my  last  will 
and  testament,  should  I  die  before  the  1st  of  March,  1873,  other- 
wise the  will  of  the  13th  of  January,  1878,  shall  be,  and  is  hereby 
declared  to  be,  my  last  will." 

After  the  death  of  the  testator  the  three  writings  were  con- 
nected together^  and  all  of  them  admitted  to  probate.  As  he 
died  before  the  first  of  March  the  writing  of  January  13th  did 
not  take  effect  as  a  wiU.  {BradisKs  Appealy  24  P.  F.  Smith, 
69.)  The  question  now  is,  did  the  codicil  become  inoperative 
and  fall  with  that  writing  or  did  it  become  a  supplement  to  the 
will  of  November  20th,  1871  ?  Although  a  subsequent  will 
without  a  revoking  clause  will  repeal  a  prior  will,  yet  it  does 
not  preclude  a  testator  by  appropriate  writing  from  reinstating 
the  prior  one.  A  codicil  may  revoke  by  implication  the  pos- 
terior of  two  wills,  by  expressly  referring  to,  and  recognizing 
the  prior  one  as  the  actuaJly  subsisting  will  of  the  testator.  (1 
Jarman,  *189.)  Here  the  codicil  does  not  stop  with  an  implica- 
tion. With  both  wills  in  his  mind,  he  refers  to  each  distinct- 
ly, and  in  unmistakable  language  the  testator  declares,  in  a  cer- 
tain  contingency,  the  earlier  one  to  be  his  last  will  and  testa- 
ment.    That  contingency  occurred. 

When  the  testator  executed  the  codicil,  he  was  uncertain 
which  of  the  former  writings  would  take  eflfect  as  his  will.  It 
depended  on  the  contingency  of  his  dying  before  the  time  speci- 
fied. There,  however,  was  no  contingency  stated  in  regard  to 
the  codicil.  There  was  no  intimation  that  it  should  not  take 
effect  in  either  case.  The  clear  intent  was  that  it  should  have 
fun  effect  and  attach  itself  to  whichever  writing  became  opera- 
tive as  a  will.  The  codicil  was  to  become  a  part  of  that  writ- 
ing, and  the  two  constitute  the  whole  will.  Any  presumption 
that  the  codicil  and  the  writing  of  January  13th  were  both  ex- 
ecuted at  the  same  time,  is  clearly  rebutted  by  the  reference  in 
the  codicil  to  the  latter  as  a  writing  then  existing. 
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The  concloBion  to  which  we  have  come  is  not  in  conflict 
with  the  point  decided  in  BradisKn  Appealj  aupra^  properly 
nnderstood.  The  main  question  there  was  whether  effect 
should  be  given  to  the  writing  of  November,  1871,  in  regard 
to  charitable  bequests  therein.  They  were  held  to  be  valid. 
No  person  claiming  under  the  codicil  was  a  party  to  that  issue. 
Hence  the  rights  of  the  defendant  were  not  there  discussed  nor 
decided.  There  is  a  dictum  in  the  opinion,  as  to  the  intent  of 
the  codicil,  to  which  we  cannot  agree.  We  cannot,  therefore, 
hold  that  sufficient  to  defeat  the  title  which  we  think  the  de- 
fendant so  clearly  took  under  the  codicil,  to  the  land  in  ques- 
tion. The  learned  judge  correctly  held  that  the  plaintiff  coidd 
not  recover. 

Judgment  affirmed. 


BOWBBSOX'S  Appbal. 

[100  Penn.  St.  484.] 


When   wnx)w    enttiled  to  administration,  although 

ILLIIERATB. 

A  widow's  illiteracy,  inability  to  write  or  to  read  printing  anless  in  German,  will 
not  deprive  her  of  her  right  to  administer  on  her  husband's  estate  where  she 
possesses  a  ^ood  mind,  aod  sound  judgment,  a  Imowledge  of  the  yalaea  of 
property  and  of  the  practical  business  transactions  of  life.  Poyerty  is  not 
insolTency. 

Appeal  from  the  Orphans'  Court  of  Snyder  county. 

Appeal  by  Joseph  and  Samuel  Bowersox,  from  a  decree 
revoking  letters  of  administration  issued  to  them  on  the  estate 
of  John  Bowersox,  deceased,  and  directing  the  register  to  grant 
letters  to  deceased's  widow. 

The  facts  appear  in  the  opinion. 

T. «/.  Smith  and  A.  W,  Potter^  for  appellants. 
Charles  Hower^  for  appellee. 
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MsRciTB,  J.  John  Bowenox  died  intestate.  The  register 
granted  letters  of  administration  on  his  estate  to  the  appellants, 
one  of  whom  is  a  son,  and  the  other  a  brother  of  the  intestate. 
Snsannah  Bowersox,  claiming  to  be  the  widow  of  the  decedent, 
and  the  right  to  administer  on  his  estate,  appealed  to  the  Or- 
phans' Court.  After  hearing,  the  court  yacated  the  letters  is- 
sned  to  the  appellants,  and  ordered  that  letters  be  issued  to 
Susannah  Bowersox. 

Two  objections  are  made  to  the  conclusion  of  the  court : 
one  to  finding  her  to  be  the  widow  of  the  decedent,  the  other 
to  deciding  that  she  was  a  proper  person  to  be  intrusted  with 
the  management  of  the  estate.  We  have  carefully  examined 
the  evidence.  We  think  it  amply  sufficient  to  justify  the  court 
in  finding  that  she  had  been  married  to  John  Bowersox.  Not 
only  was  there  positive  evidence  of  the  fact  of  their  marriage : 
but  they  undoubtedly  lived  together  for  some  twenty  years ; 
and  the  clear  weight  of  evidence  shows,  as  husband  and  wife 
during  all  that  time.  The  apparent  desire  not  to  make  the 
marriage  generally  known,  is  accounted  for  by  the  fact  that  all 
right  to  her  former  husband's  property  terminated  when  she 
ceased  to  be  his  widow. 

The  effort  to  prove  her  an  improper  person  clearly  failed. 
It  is  true  she  is  rather  illiterate.  She  cannot  write.  She  can- 
not read  printing  unless  it  be  in  German.  She  has  not  a  busi- 
ness education.  In  this  respect  she  is  like  a  large  majority  of 
the  widows  in  the  Commonwealth.  The  Act  of  Assembly  giv- 
ing the  widow  a  preferred  right  to  administer  on  the  estate  of 
her  deceased  husband  has  not  made  an  imperfect  or  defective 
education  a  legal  disqualification.  A  good  mind  and  sound 
judgment,  a  knowledge  of  the  values  of  property,  and  of  the 
practical  business  transactions  of  life,  are  sufficient  to  satisfy 
the  requirements  of  the  statute.  All  these  the  appellee  has. 
They  will  enable  her  to  select  competent  assistants  and  able  ad- 
visers. This  will  secure  an  efficient  and  faithful  discharge  of 
the  trust. 

It  is  further  claimed,  inasmuch  as  she  has  no  separate  prop- 
erty, that  she  comes  within  the  prohibition  declared  in  Com- 
fTopnfs  Appeal^  9  Casey,  687,  by  reason  of  insolvency.    This 
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is  a  misapprehenBion  of  the  meaning  of  insolvency.  It  is  not 
the  mere  absence  of  property  liable  to  seizure  on  execation. 
It  is  the  owing  of  debts  in  excess  of  the  valne  of  his  tan^ble 
property.  If  he  owes  no  debt  he  is  not  insolvent,  although  he 
may  have  no  such  property.  A  young  mechanic  or  laborer  oDt 
of  debt,  just  starting  for  himself  with  no  property  but  his 
knowledge,  brawny  arm,  and  energetic  will,  is  not  insolvent. 
Nor  is  one  without  visible  property,  owing  no  debt,  who  has 
acquired  a  learned  profession  which  he  is  about  to  follow.  In 
all  these  cases  each  may  by  industry,  labor,  and  economy,  pay 
his  way  and  contract  no  debts.  Without  debts  there  can  be 
no  insolvency.  Poverty  and  insolvency  are  not  synonymous 
terms. 

The  evidence  in  the  present  case  does  not  show  the  appellee 
to  owe  a  single  dollar.  If  anything  remain  of  her  husband's 
estate  after  paying  his  debts,  she  will  have  property.  That  will 
be  in  addition  to  the  undoubted  security  which  she  must  give 
before  the  letters  are  issued  to  her. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the 
appellants. 

Shabswoob,  C.  J.,  and  Tbuneey,  J.,  dissent. 


DONBGAN   VS.    WADB. 

[70  Alabama,  501.] 

CoNDmON  PROHIBITING  CONTEST  OF  WILL. 

Under  a  clause  that  if  any  one  of  testator's  children  sbonld  "  resist  the  probata  " 
of  his  will,  or  "  petition  to  break  or  set  it  aside/'  his  share  shall  go  to  the 
children  who  *' shall  not  oppose"  the  will,  a  child  who  abets  his  sister 
in  filing  objections  to  the  will  and  taking  the  preparatory  steps  to  a  trial,  besr- 
ing  the  expense  of  her  litigation  and  advising  in  its  management^  forfeits  his 
share,  although  the  opposition  was  abandoned  before  a  trial. 

Appeal  from  Madison  Chancery  Court. 

Bill  for  partition  filed  by  William  H.  Donegan  against 
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• 

David  Wade,  Harriet  Wade,  and  Amanda  Wade,  individually 
and  as  executrix  of  David  Wade,  Senior,  deceased.  Complainant 
claimed  a  one-third  interest  in  the  lands  as  purchaser  at  an  ex- 
ecution  sale  upon  a  judgment  against  the  defendant,  David 
Wade. 

David  Wade,  Senior,  died  in  1861,  and  by  his  will  devised 
the  land  in  qtiestion  to  four  of  his  children,  Amanda,  Harriet 
and  David,  the  defendants,  and  Eobert,  since  deceased,  to  be 
equally  divided  between  them,  no  interest  being  devised  to 
Margaret  Turner,  a  married  daughter. 

Amanda  Wade  and  David  Wade  answered  averring  that 
the  latter  had  forfeited  all  interest  in  the  land  by  violating  the 
provisions  of  the  will  against  contests  as  set  out  in  the  opinion. 
David  Wade  specially  averred.  "  When  said  will  was  pre- 
sented for  probate,  in  the  Probate  Court  of  Madison,  respond- 
ent joiijed  in  the  contestation  thereof.  Objections  were  filed 
to  the  probate  of  said  will,  certainly  in  the  name  of  Margaret 
Turner,  and  also,  as  I  believe,  in  the  name  of  Robert  Wade, 
both  of  whom  were  devisees  under  said  will.  Respondent  aided, 
assisted  and  instigated  the  said  Margaret  Turner,  in  contesting 
the  probate  of  said  will ;  attended  the  courts  while  the  contest 
was  pending ;  directed  the  issuance  of  subpcenas  for  witnesses ; 
gave  Mrs.  Turner  $100  to  pay  her  lawyer,  and  told  the  lawyer 
that  he  would  see  him  paid  in  full.  On  this  state  of  facts,  and 
according  to  the  terms  of  the  will,  respondent  forfeited  the  de- 
vise to  him  thereunder." 

The  will  was  offered  for  probate  on  June  13,  1861,  by 
Amanda  Wade,  the  executrix.  On  July  8,  1861,  citations  to 
the  parties  and  subpcenas  to  the  witnesses  were  ordered  to  issue, 
and  the  matter  was  adjourned,  from  term  to  term,  till  December 
18,  1861,  when  contestants  obtained  leave  to  withdraw  their 
objections,  without  prejudice,  to  filing  a  bill  in  chancery. 

The  .following  statement  of  the  attorney  for  the  proponents 
in  the  proceedings  to  probate  the  will  was  read,  as  well  as  a 
corroborative  statement  of  the  probate  judge :  "  I  know  the 
fact  that  the  probate  of  the  will  was  resisted  by  Mrs.  Turner, 
a  daughter  of  said  testator.  In  her  name  objections  were  filed 
to  the  probate  of  the  will,  averring  the  incompetency  of  the  testa- 
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tor,  and  undue  influences  practiced  on  bim  by  said  Harriet  and 
Amanda  Wade.  Tbere  were  several  continuances  of  tbe  con- 
test ;  witnesses  were  summoned,  and  depositions  taken  by  each 
party.  David  Wade,  a  son  of  the  testator,  though  not  appea^ 
ing  on  the  record  as  a  contestant,  was  active  in  the  contest, 
seeking  to  defeat  the  probate  of  the  will.  He  was  present  on 
several  (if  not  all)  the  days  set  for  the  trial  of  the  contest,  ad- 
vising and  consulting  with  the  lawyers  engaged  for  the  contest- 
ant." 

The  court  below  dismissed  the  bill. 

Humes^  Gordon  cfe  Sheffey  and  D.  D.  Shelby j  for  appel- 
lant. 

Z.  P.  Walker^  opposed. 

SoMERviLLE,  J.  The  constmction  placed  by  the  referee 
upon  the  will  of  David  Wade  was  clearly  correct.  The  18th 
item  of  this  instrument,  which  gives  rise  to  this  suit,  is  as  fol- 
lows :  ^'  It  is  my  will,  that  if  any  one  of  my  children  shall  re- 
^t  the  probate  of  my  will,  or  petition  to  break  or  get  it  aaide^ 
such  child  or  children  shall  not  have  any  part  of  my  estate 
whatever,  and  the  portion  intended  for  such  child  shall  be  dis- 
tributed among  those  of  my  children  mentioned  m  item  No.  8, 
who  shaU  not  oppose  my  will,  in  the  same  way  that  the  balance 
of  my  estate  is  therein  directed  to  be  distributed ;  the  child  or 
children  opposing  my  wUl  being  excluded  from  any  participa- 
tion therein." 

The  question  here  presented  is  whether  the  conduct  of  Da- 
vid Wade,  Jr.,  constituted  such  resistance  or  opposition  to  his 
father's  will,  as  to  work  a  forfeiture  of  his  interests  as  devieee 
under  the  provisions  of  the  above  item.  The  testator  posseaeed 
the  right  of  disposing  of  his  property  as  he  saw  fit,  so  long  as 
he  violated  no  law  or  established  principle  of  sound  public 
policy.  He  could  bestow  or  withhold  benefactions,  as  an  attri- 
bute of  ih^jus  disponendij  without  regard  to  considerations  of 
justice,  or  of  caprice.  So,  he  could  make  some  dispositions  on 
conditions  precedent  or  subsequent,  not  illegal.  He  chose  to 
attach  a  ground  of  forfeiture,  which  would  divest  the  interest 
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of  any  one  of  his  children  who  might  seek  to  resist  or  oppose 
his  will.  It  is  not  denied  that  this  is  a  legal  or  valid  condition, 
when  attached  to  a  legacy  or  devise.  Its  purpose,  too,  is  clear. 
It  was  designed  to  prevent  the  inanguration  or  prosecution  of 
a  suit  or  contest  in  the  courts,  commenced  with  the  view  of  de- 
feating the  will  of  the  testator  as  he  had  seen  fit  to  make  it. 
Such  contests  often  breed  irreconcilable  family  feuds,  and  lead 
to  disgraceful  family  exposures.  They  not  unfrequently,  too, 
waste  away  vast  estates,  by  protracted  and  extravagant  litiga- 
tion. 

It  is  insisted  by  appellant's  counsel,  that,  inasmuch  as  David 
Wade,  Jr.,  has  never  contested  the  will  of  the  testator  in  his 
own  name,  the  forfeiture  declared  by  the  twelfth  item  cannot 
be  enforced  against  him  or  against  the  appellant,  who  is  his 
privy  in  estate.  It  cannot  be  denied  (if  we  waive,  for  the 
present,  all  exceptions  to  evidence),  that  he  aided  and  abetted 
his  sister  in  the  inauguration  and  prosecution  of  such  a  contest ; 
that  she  opposed  the  will,  so  far  as  to  file  objections  to  its  pro- 
bate, and  took  all  the  initiatory  steps  preparatory  to  a  trial  of 
the  issues  on  their  merits ;  and  that  he  was  even  bearing  the 
expenses  of  the  litigation,  and  advising  in  its  management. 

But  it  is  argued  that  there  was  strictly  no  contest  by  Mrs. 
Turner,  the  sister,  because  it  was  never  brought  to  a  trial,  by 
reason  of  its  abandonment,  and  that  David  Wade,  Jr.,  cannot 
be  said  to  have  registed  or  opposed  the  will,  within  the  meaning 
of  the  testator,  because  he  never  appeared  upon  the  records  of 
the  court  as  such^contestant.  We  do  not  think  this  argument 
is  sound.  The  steps  taken  by  Mrs.  Turner  constituted  opposi- 
tion to  that  unlitigated  probate  or  establishment  of  her  father's 
will,  which  it  was  his  great  care  to  secure.  And  the  participa- 
tion of  David  Wade,  Jr.,  in  such  contest,  was  of  the  same 
character,  however  deficient  in  the  candor  of  open  resistance. 
To  relieve  him  under  such  circumstances,  and,  at  the  same  time, 
to  visit  her  with  the  penalty  of  a  forfeiture,  would  be,  in  effect, 
to  permit  the  law  to  place  a  premium  on  artifice,  and  to  sufier 
the  just  reproach  of  seeking  after  the  shadow  instead  of  the 
subetance.  We  see  here  the  very  fullest  scope  for  the  operation 
of  the  principle,  Quifacitper  dliumj  facit  per  se. 
Vol.  m.^14 
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The  court  below  erred,  however,  we  think,  in  allowing  evi- 
dence which  was  merely  secondary  to  be  introdnced,  of  such 
contest.  The  statute  requires  that,  in  contesting  the  validity  of 
wills,  the  grounds  of  contestation  must  be  alleged  in  writing. 
(Code  of  1876,  §  2317.)  The  evidence  shows  that  this  was  done ; 
and  a  copy  of  the  record  should  have  been  produced,  or  its  loss 
accounted  for,  so  as  to  authorize  secondary  evidence  of  its  con- 
tents. The  testimony  of  the  probate  judge  fails  to  show  that 
any  search  has  been  made  for  the  missing  paper.  It  is  true 
that  he  certifies  to  the  fact,  that  the  transcript  contains ''  a  full, 
true  and  perfect  copy  of  all  the  proceedings,"  in  the  matter  of 
the  probate  of  the  will,  "  so  far  as  they  appear  of  record,"  in 
the  Probate  Court.  This  general  statement  is  not  suflBcient 
The  Probate  Court  was  the  proper  place  of  deposit  for  the 
paper ;  and  the  first  presumption  would  be,  that  it  was  there, 
unless  shown  to  be  elsewhere ;  and  it  would  be  sufiicient,  prob- 
ably, to  show  a  proper  search  in  such  office.  The  negative 
averment  of  the  fact,  derived  by  implication  from  the  state- 
ment of  the  correctness  of  the  record,  is  not  suflScieut.  It 
does  not  satisfy  the  requirements  of  the  law,  which  exacts  such 
a  search  as  to  establish  a  reasonable  presumption  of  the  loss  of 
the  document  or  paper.  (1  Greenl.  Ev.  §  558.)  It  must  be  by 
one  having  access  to  the  probable  or  known  place  of  deposit, 
and  ought,  in  general,  to  be  recent.  (I  Whart.  Ev.  §  147; 
Preslar  v.  StaUworthj  37  Ala.  402 ;  Calhoun  v.  Thompson^ 
66  Ala.  166.) 

For  this  error,  the  decree  of  the  Chancery  Court  must  be 
reversed,  and  the  cause  remanded. 

Brickbll,  C.  J.,  not  sitting. 


Condition  not  to  contest  will.— In  England,  a  condition  not  to  dis- 
pute the  will,  where  the  subject  of  disposition  is  personal  estate,  \&  re- 
garded as  in  Urroremy  and,  therefore,  where  there  is  a  reasonable  occasion 
for  contest,  a  legatee,  by  disputing  the  will,  does  not,  on  that  account, 
forfeit  his  legacy.  Powell  v.  Morgan,  3  Vem.  90 ;  Morris  v.  Burroughs, 
1  Atk.  404. 

It  appears  to  be  otherwise  in  case  the  legacy  be  given  over  upon  breach 
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of  the  condition.  Cleaver  v.  Spurling,  2  P.  W.  528;  Stevenson  v.  Ab- 
ington,  11  W.  R.  985. 

But  a  gift  over  to  the  executors  of  the  first  legatee  is  not  sufficient  to 
form  the  exception.     Cage  v.  Russell,  2  Vent.  853. 

But  this  rule  is  not  applied  to  devises  of  real  estate.  A  condition  that 
the  derisee  shall  not  dispute  the  will  is  entirely  valid,  and  a  contest 
works  &  forfeiture.  Cooke  v.  Turner,  16  M.  &  Wei.  727;  Bhep.  Touch- 
stone, 132;  Anon.  2  Mod.  7;  Violett  v.  Brookmau,  2C  L.  J.  Ch.  808. 

A  devise  on  condition  not  to  take  any  proceedings  at  law  in  reference 
to  the  testator's  property  is  held  too  broad,  and,  as  it  might  prevent  the 
devisee  from  protecting  the  property  after  he  acquires  it,  the  condition 
was  held  repugnant  and  void.    Rhodes  v.  Land  Company,  29  Beav.  560. 

It  is  settled  law  in  the  United  States  that  no  one  can  take  under  a 
will,  and  at  the  same  time  make  a  claim  against  it,  but  conditions  not  to 
dispute,  in  case  of  legacies,  are  here,  as  in  England,  usually  held  in  ter- 
npncm,  and  will  not  work  a  forfeiture  unless  there  is  a  gift  over  to  another 
person  upon  breach  of  the  condition.  Fredericks  v.  Gray,  10  Serg.  &  R« 
182;  Hyde  v.  Baldwin,  17  Pick.  803. 

For  a  contrary  doctrine  as  to  legacies,  see  Rogers  v.  Low,  1  Black.  253. 

Where  a  condition  not  to  claim  under  certain  deeds  was  held  to  work 
a  forfeiture,  although  the  claim,  when  made,  was  disallowed.  A  similar 
instance  is  found  in  Brownson  v.  Gif^ord,  8  How.  Pr.  889. 

The  words  **  loath  to  offend,  by  the  word  '  })ay,'  the  generous  feelings 
of  my  friends  A.  and  B.,  I  wish  their  acceptance  of,"  were,  in  Massa- 
chusetts, held  to  constitute  a  condition  which,  being  broken  by  an  action 
brought  by  the  legatees,  forfeited  their  legacies.  Hopgood  v.  Hough- 
ton, 22  Pick.  480. 

The  general  rule  in  the  United  States  in  regard  to  such  conditions  im- 
poses upon  devisees  is  the  same  as  in  England.  In  Ohio,  a  condition  ex- 
cluding any  devisee'*^  who  goes  to  law  to  break  my  will,"  was  held  valid. 
Bradford  v.  Bradford,  19  Ohio,  546. 

So  in  Georgia.     Shivers  v.  Goat,  40  Ga.  676. 

In  Pennsylvania,  such  a  condition,  where  there  was  good  cause  for  the 
litigation,  was  held  not  to  take  effect,  and  the  devisee  did  not,  by  con- 
testing, forfeit  his  devise.     Chew's  Appeal,  45  Penn.  St.  228. 

In  South  Carolina  such  conditions  are  held  void.  Mallet  v.  Smith,  6 
Rich.  Eq.  12. 

And  in  New  York,  where  the  opposition  was  interposed  in  good  faith, 
and  was  not  vexatious,  such  a  clause  was  declared  inoperative.  Jackson 
v.  Westervelt,  61  How.  Pr.  899. 
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Bates  vs.  Bates. 

[184  Maaaachusetto,  110.] 

Bequest  to  preserve  and  adorn  priyate  monument. 

A  proyifiion  in  a  will  establishing  a  fund  for  the  preservation,  embellishment  and 
repair  of  a  monument  erected  by  the  testatrix  is  void  as  creating  a  perpetoitj 
for  a  non-charitable  use. 

A  power  of  sale  for  an  object  which  cannot  be  accomplished,  cannot  itself  he 
exercised. 

J.  A.  Gillis,  for  plaintiflE. 
W.  H.  Oove^  for  defendant. 

Devens,  J.  The  question  in  this  case  arises  upon  an  alleged 
breach  of  contract  by  the  defendant,  in  declining  to  accept  a 
conveyance  from  the  plaintiff  of  a  certain  house  and  land  in 
Salem,  which  he  had  in  writing  agreed  to  purchase  for  a  fixed 
sum,  upon  receiving  a  satisfactory  deed  thereof.  The  deed 
tendered  is  in  proper  form,  and  duly  executed  by  the  plaintiff, 
as  administrator  with  the  will  annexed;  but  the  defendant 
denies  that  the  plaintiff  has  the  right  to  sell  the  said  real  estate 
in  his  capacity  as  administrator,  and  asserts  that  the  instrument 
tendered  does  not  convey  a  good  title.  The  right  of  the  ad- 
ministrator to  sell  the  real  estate,  which  was  a  part  of  that  of 
which  Mrs.  Hannah  M.  Johnson  died  seized,  depends  upon  the 
residuary  clause  of  her  will,  which  has  been  admitted  to  pro- 
bate. Her  husband,  William  O.  Johnson,  had  died  before  her, 
and  by  his  will  had  provided  for  the  erection  of  a  monument 
in  memory  of  himself  and  his  wife,  at  an  expense  of  $3,500. 
The  sum  of  $3,000  was  to  be  expended  for  the  monument,  and 
$500  to  be  retained  in  the  hands  of  trustees.  This  monument 
has  since  been  constructed,  substantially  like  that  described  in 
{he  will  of  Mrs.  Johnson,  at  an  expense  of  about  $3,000,  from 
the  funds  of  the  husband's  estate,  and  the  sum  of  $500  remains 
in  the  hands  of  the  trustees  named  in  his  will  for  its  repair,  and 
for  beautifying  the  lot  upon  which  it  stands,  which  is  more  than 
sufficient  for  that  purpose 
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In  regard  to  this  bequest,  no  question  is  presented,  and  it  is 
only  to  be  considered  as  it  may  bear  upon  the  interpretation  of 
Mrs.  Johnson's  will.  This  was  apparently  made  when  some  un- 
certainty existed  whether  her  husband's  property  would  be  suflS- 
cient  to  provide  for  all  his  bequests.  After  bestowing  a  large 
number  of  specific  legacies,  the  residuary  clause  occurs,  which, 
as  written  and  punctuated,  is  quite  unintelligible.  If  mere 
changes  in  punctuation  will  make  that  intelligible  which  other* 
wise  is  not  so,  and  if  the  meaning  thus  evolved  is  apparently  in 
accordance  with  the  general  phraseology  of  the  will,  or  the  sen- 
tence in  which  it  is  found,  it  may  be  safely  adopted. 

The  residuary  clause  is  as  follows :  *'  My  house  and  furniture, 
silver  plate,  fixtures  and  everything  to  be  sold,  if  their  should 
not  be  enough  from  my  husband's  estate  for  a  monument,  I 
wish  to  have  my  money  expended  for  a  monument  of  granet 
with  four  pillows  like  one  in  the  grove,  only  larger,  if  their 
should  he  money  enough  left  from  my  hnsband's  estate.  I 
want  a  momento  of  Hope,  Faith  and  Charity,  the  expences  to 
be  taken  from  my  own  estate,  and  his  name  cut  on  the  steps, 
the  remainder  left  1  wish  it  to  be  kept  in  trust  to  beautify 
and  keep  the  it  in  good  order.  I  wish  this  to  be  carried  strictly 
through." 

Without  any  changes  in  punctuation,  a  general  design  may 
be  seen  here  to  direct  her  house,  &c.,  to  be  sold  for  the  purpose 
of  erecting  the  monument,  provided  for  by  her  husband's  will, 
with  the  proceeds,  in  case  his  estate  should  not  be  sufficient  for 
that  purpose,  except  that  it  is  to  be  larger  than  the  monument 
to  which  reference  is  made  for  a  description  ;  that  in  case  there 
is  money  enough  for  that  purpose  from  her  husband's  estate, 
a  memento  is  to  be  erected  at  the  expense  of  her  own  estate, 
which  is  to  be  a  design  of  Hope,  Faith  and  Charity,  upon  which 
memento  her  husband's  name  is  to  be  cut ;  and  that  the  remain- 
der of  her  property  is  to  be  kept  in  trust  to  beautify  and  keep 
in  order  the  monument.  The  residuary  clause  may,  without 
changing,  transposing  or  introducing  words,  be  read  intelligibly 
by  altering  punctuation  and  orthography  only,  thus:  "My 
house,  furniture,  silver  plate,  fixtures  and  everything  to  be  sold. 
If  there  should  not  be  enough  from  my  husband's  estate  for  a 
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monument,  I  wish  to  have  my  money  expended  for  a  mon- 
ument of  granite  with  four  pillars  like  the  one  in  the  groTe, 
only  larger.  If  there  should  be  money  enough  left  from  my 
husband's  estate,  I  want  a  memento  of  Faith,  Hope  and  Charity, 
the  expenses  to  be  taken  from  my  own  estate  and  his  name  cut 
on  the  steps :  the  remainder  left  I  wish  it  to  be  kept  in  trust  to 
beautify  and  keep  the  it  in  good  order."  We  cannot  doubt 
that  the  pronoun  "  it "  in  the  last  line  refers  to  the  monument 
or  the  memento,  whichever  should  be  erected  by  her  estate. 
The  residuary  clause  concludes  with  the  words,  "  I  wish  this  to 
be  carried  strictly  through." 

The  language  by  which  the  testatrix  provides  that  her  house, 
furniture,  &c.,  are  to  be  sold,  is  in  substance  a  direction  that 
such  a  sale  shall  be  made  by  the  executor  of  her  will.  Followed 
immediately,  as  it  is,  by  the  expression  of  her  wish  that  her 
money  shall  be  expended  in  a  particular  way,  it  is  shown  that 
she  intends  that  the  property  named  by  her  is  to  be  turned  into 
money,  in  order  that  the  money  thus  raised  should  be  expended 
for  the  purposes  stated  by  her.  If  these  purposes  for  any  reason 
cannot  be  carried  out,  the  right  to  sell  giveh  by  the  will  ceases. 
The  object  for  which  the  power  was  given  must  exist  in  order 
that  the  right  to  exercise  it  may  exist.  If  one  by  his  will  should 
charge  a  pecuniary,  legacy  upon  a  specified  piece  of  real  estate, 
and  should  direct  his  executor  to  sell  such  piece  to  satisfy  the 
legacy,  if  the  legacy  were  to  lapse,  the  power  to  sell  would  fail. 
The  scheme  of  the  testatrix  was  in  part  to  erect  a  monument, 
or,  if  that  should  be .  accomplished  at  the  expense  of  the  estate 
of  her  husband,  then  a  memento,  as  she  terms  it. 

The  monument  was  erected  at  the  expense  of  the  husband's 
estate,  and,  as  the  facts  agreed  show,  the  erection  of  the  me- 
mento has  already  been  accomplished :  for  that  purpose  it  is  not 
now  necessary  to  sell  the  real  estate.  It  will  not  be  important, 
therefore,  to  consider  whether  this  provision  could  be  separated 
from  that  which  provides  for  the  sale  of  the  real  estate,  in  order 
to  constitute  a  permanent  fund  for  beautifying  and  keeping  it  in 
order,  to  which  the  remainder,  after  erecting  the  monument  or 
memento,  was  to  be  devoted.  Funds  cannot  be  established  in- 
definitely inalienable  in  the  hands  of  those  to  whom  thoy  are 
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iDtrusted,  and  their  successors,  the  income  of  which  is  to  be 
perpetually  devoted  to  uses  which  are  not,  legally  speaking, 
charitable.  To  charities  the  rule  of  public  policy  which  for- 
bids this  does  not  apply.  {Odell  v.  OdeUj  10  Allen,  1.)  That 
the  testatrix  sought  to  create  a  fund  in  perpetuity  for  the  beau- 
tifying and  keeping  in  repair  the  monument  or  memento  clearly 
appears,  and  the  inquiry  therefore  is  whether  this  is  a  chari- 
table use. 

The  St.  of  43  Eliz.  c.  4,  so  far  as  it  recognizes,  defines  or  in- 
dicates what  are  charitable  uses,  has  frequently  been  held  to  be 
a  part  of  our  common  law.  (JEarle  v.  Wood^  8  Cush.  430, 445.) 
In  determining  what  are  charitable  uses,  we  are  not  limited  by  the 
enumeration  of  them  as  contained  in  that  statute,  which  is  an 
attempt  to  show  by  familiar  examples  what  classes  or  kinds  of 
uses  are  to  be  considered  charitable,  or  so  beneficial  to  the  pub- 
lic as  to  be  entitled  to  the  same  protection  as  strictly  charitable 
uses,  rather  than  a  complete  specification  of  them.  {Drury  v. 
Jfatickj  10  Allen,  169.)  But,  that  it  may  be  charitable,  the  use 
must  be  of  such  a  character  that  the  general  public  is  to  have 
the  advantage  of  it,  and  not  merely  individuals.  In  CHles  v. 
Boston  Fatherless  dk  Widows*  Society^  10  Allen,  355,  where  a 
gift  had  been  made  to  a  charitable  society  upon  condition  that  it 
should  keep  the  tomb  of  the  testator  in  repair,  it  was  remarked 
that  it  might  well  be  doubted  ^^  whether  this  condition  to  main- 
tain a  private  tomb  or  burial-place  was  not  void,  as  tending  to 
create  a  perpetuity."  It  was  not  thought  necessary  there  to 
decide  the  question ;  because,  if  void,  it  did  not  defeat  the  gift, 
and,  if  valid,  it  had  been  sufficiently  complied  with.  But  an 
examination  of  the  authorities  there  cited,  with  others,  will 
show  that  it  has  been  repeatedly  held  that  a  bequest  to  provide 
a  fund  for  the  permanent  care  of  a  private  tomb  or  burial-place 
could  not  be  treated  as  a  public  charity  and  thus  made  perpet- 
ual, and  that  such  bequest  would  be  void.  (Durour  v.  Motteux^ 
1  Ves.  Sen.  320 ;  Doe  v.  Pitcher,  6  Taunt.  359, 370 ;  Uoyd  v. 
Uoyd^  2  Sim.  (N.  S.)  255,  264  ;  Richard  v.  Robson,  31  Beav. 
244 ;  Fau)ler  v.  FawUr,  33  Beav.  616 ;  Came  v.  Long,  8  W. 
R  570  ;  MeUich  v.  Asylum,  Jacob,  180.) 

No  distinction  between  these  cases  and  that  at  bar  can  be 
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made  favorable  to  the  latter.  The  repair  of  a  private  monu- 
mental Btmctnre  is  a  matter  strictly  individaal  and  personal. 
The  fand  constituted  by  the  testatrix  is  to  be  expended  for 
her  own  gratification,  npon  an  object  in  which  the  public  has 
no  interest,  and  which  has  no  proper  similitude  to  a  charitable 
use.  ^'  It  stands,"  as  the  Master  of  the  KoUs  remarks  in  Md- 
lick  Y.  Asylum^  vH  supra,  "  on  the  same  footing  as  an  expen- 
sive funeral." 

The  statutes  of  Massachusetts  have  permitted  cemetery  cor- 
porations to  hold  money  in  trust  to  apply  the  income  to  the  care, 
preservation  or  embellishment  of  any  lot  or  its  appurtenances. 
Where  towns  have  provided  cemeteries,  they  have  also  been 
permitted  to  receive  money  to  the  amount  of  five  hundred  dol- 
lars for  the  care  and  preservation  of  a  lot  held  by  any  individ- 
ual.   (Pub.  Sts.  c.  82,  §§  8, 17.) 

These  statutory  provisions  have  here  no  application.  The 
provision  in  the  testatrix's  will,  establishing  a  fund  for  the 
preservation,  embellishment  and  repair  of  the  monument  or 
memento  erected  by  her,  is  therefore  void,  as  it  seeks  to  create 
a  perpetuity  for  a  use  not  charitable.  The  right  to  sell,  having 
been  given  for  an  object  which  cannot  be  accomplished,  cannot 
itself  be  exercised.  The  result  is  that  the  plaintiflT  has  not 
made  a  good  title  to  the  defendant  by  his  deed. 

Judgment  for  the  defendant  afiSrmed. 


See  Piper  v.  Moulton,  2  Am.  Prob.  R.  574,  and  cases  in  note. 


Pemjbll  vs.  Henry. 

[70  Alabama,  484.] 

Advancement.    Pabol  evidence. 

A  transfer  of  dayes  by  a  parent  to  his  daughter,  taking  back  an  interast-beariflg 
promissory  note  in  the  amount  of  their  estimated  value,  shows  a  debt  and  not 
an  advancement,  and  parol  evidence  is  not  admissible  to  show  that  an  advanoa- 
ment  was  intended. 
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Appeal  from  Marshall  Chancery  Court. 
Bill  for  the  final  settlement  and  distribntion  of  the  estate 
of  James  W.  Fennell,  deceased. 
The  facts  appear  in  the  opinion. 

Humes  dk  Gordon  and  Cabaniss  <&  Wardj  for  appellants* 

Denson  dk  Disqvs  and  Watts  dk  Sons^  opposed. 

Stoke,  J.  ''  Any  estate,  real  or  personal,  which  has  been 
given  by  any  intestate  in  his  lifetime,  as  an  advancement  to 
any  child,  or  other  lineal  descendant,  mnst  be  considered  as  part 
of  the  estate,  so  far  as  regards  the  division  and  distribution 
thereof  amongst  his  children  or  their  descendants,  and  mnst 
be  taken  by  snch  child  or  descendants  towards  his  share  of  the 
estate  of  the  deceased."  (Code  of  1876,  §  2262.)  "The  main- 
taining, education  or  giving  money  to  a  child,  or  other  lineal 
descendant,  without  intending  it  as  a  portion  or  settlement  in 
life,  is  not  an  advancement."    {Ih.  §  2267.) 

We  have,  in  these  two  sections,  a  pretty  clear  intimation  of 
what  the  l^slature  intended  shonld  be  regarded  as  an  advance- 
ment,  and  what  should  not  be  so  regarded.  It  mnst  be  a  gift 
— a  perfected  gift,  parting  with  the  ownership — ^made  during" 
life  to  a  child,  or  other  lineal  descendant.  Its  purpose  must 
be  to  advance  such  child,  or  lineal  descendant,  in  life.  This  ia 
done,  by  giving,  by  anticipation,  the  whole,  or  a  part,  of  what  it 
is  supposed  a  child  will  be  entitled  to  on  the  death  of  the  par- 
ent, and  must  be  proved  to  have  been  intended  as  an  advance- 
ment, chargeable  on  the  child's  share  of  the  estate.  {Osgood 
V.  Beers,  17  Mass.  355 ;  S?iaw  v.  Kent,  11  Ind.  80.)  And  the 
statute  abo  informs  us  what  classes  of  gifts  or  presents  must  not 
be  treated  as  advancements ;  namely,  those  supplied  in  main- 
tenance or  education,  and  gifts  made,  not  intending  them  as  a 
portion  or  settlement  in  life.  We  think  the  natural  import  of 
this  language  is,  that  when  the  subject  of  the  gift  has  substan- 
tial value — will  be  solidly  useful  in  setting  up  the  child  or  de- 
scendant in  life — then  the  prima  facie  intendment  is,  that  it  is 
an  advancement  to  be  taken  into  account  in  distribution.    But 
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this  presumption  may  be  overturned  by  proof.  On  the  other 
hand,  expenditures  in  maintenance  or  education,  presents  not 
ordinarily  regarded  as  useful  in  setting  up  the  child  in  life,  or 
other  gifts  shown  not  to  be  intended  as  advancements  to  be  ac- 
counted for,  are  not  to  be  brought  into  account  in  final  settle- 
ment. Hence,  this  coart  has  many  times  said :  '^  The  rule  is, 
that  when  money  or  property  is  given  by  a  parent  to  his  child, 
it  will  be  presumed  to  be  an  advancement  under  the  statute, 
unless  the  nature  of  the  gift  repels  such  presumption ;  as  in  the 
oase  of  trifling  presents,  money  expended  for  education,  etc." 
{MitcheUY.  MitcheU,  8  Ala.  414 ;  BuOer  v.  Mer.  Ins.  Co.  U 
Ala.  777 ;  MerrUl  y.JR/iodfSy  87  Ala.  449 ;  Autrey  v.  Auirey, 
lb.  614.)  So,  it  is  settled,  that  what  a  parent  says,  at  the  time 
he  gives  property  to  a  child,  is  competent  evidence  of  the  in- 
tention with  which  the  gift  is  made.  (See  authorities,  supra  ; 
also,  Lawson^s  Appeal^  28  Penn.  St.  85 ;  Phillips  v,  Chappdl^ 
16  Ga  lt>.) 

There  seems  to  be  no  controversy  in  this  case,  as  to  the  na- 
ture of  the  title  Dr.  Fennell  conveyed,  and  intended  to  convey, 
to  Mrs.  Henry,  his  daughter.  The  slaves  were  evidently  in- 
tended to  be  her  property  from  the  time  of  the  transaction. 
Kow,  this  transaction  was  intended  to  be  a  sale  of  the  slaves  to 
be  paid  for,  an  advancement  to  be  accounted  for  in  distribu- 
tion, or  a  gift  outright  not  to  be  accounted  for.  No  one  con- 
tends it  was  a  gift  outright,  and  the  attendant  circumstances 
•clearly  showed  it  was  not  so  intended.  Was  it  intended  as  a 
^e?  Was  it  intended  that  Mrs.  Henry  should  pay  her  father, 
Dr.  Fennell,  for  the  slaves  ?  This  must  depend  on  the  facts  as 
they  transpired  at  the  time.  Only  two  persons  testify  as  to 
what  took  place — Mrs.  Fennell  and  Mrs.  Henry.  They  alone, 
except  Dr.  Fennell,  were  present.  In  many  respects  they  dif- 
fer ;  but,  in  all  important  particulars,  the  difference  is  mnch 
less  than,  at  first  blush,  it  appears  to  be.  Mrs.  Fennell  testifies, 
positively,  that  the  slaves  were  given  as  an  advancement,  to  be 
accounted  for  in  distribution,  and  that  Dr.  Fennell  so  informed 
Mrs.  Henry  at  the  time.  Mrs.  Henry  testifies  as  follows :  "  To 
1}5th  interrogatory  she  saith :  ^  I  executed  a  note  to  my  father 
for  certain  negroes,  but  not  as  an  advancement.    He  never  said 
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a  word  about  adyancement,  but  said  he  bad  as  soon  for  me  to 
use  some  of  his  property  while  he  was  yet  living,  as  to  get  it 
after  his  death.  Never  thought  of  it  as  an  advancement — 
never  heard  the  word  advancement  used  in  regard  to  the  negroes 
until  summer  of  1878.' "  Answer  to  27th  interrogatory :  "  Fa- 
ther was  not  making  advancements  at  the  time  the  note  was 
given.  He  was  willing  for  me  to  have  the  use  of  some  of  his 
property  while  he  was  living,  as  to  get  it  after  his  death.  So 
he  remarked  at  the  time  the  note  was  taken  bearing  interest 
from  date,  from  the  fact  he  had  made  no  advancements  to  the 
children.  Note  was  taken  bearing  interest.  That  interest  was 
to  pay  for  use  of  the  negroes.  The  note  with  interest  was  to 
be  paid  out  of  my  part  of  my  father's  estate.  If  that  was  not 
enough,  the  negroes  stood  good  for  the  rest."  Speaking  of 
giving  the  receipt  to  her  mother,  Mrs.  Henry,  in  answer  to 
58d  interrogatory,  says :  "  Mother  wrote  a  receipt,  stating  that 
I  had  received  $2,000  from  my  father,  that  I  refused  to  sign. 
Afterwards  she  wrote  one  for  the  negroes.  I  told  her  I  had 
never  received  any  money  from  my  father,  and  to  sign  that 
would  be  signing  an  untrutli."  She  signed  the  receipt  for  the 
negroes,  and  soon  afterwards  said,  ^^  I  do  not  believe  those  who 
will  wind  up  the  estate  will  charge  me  with  the  negroes." 
Answer  to  42d  interrogatory.  Answering  the  7th  interroga- 
tory she  had  said :  ^^  I  know  intentions  and  designs  of  my  father 
in  regard  to  said  note  at  time  of  its  execution,  in  regard  to  its 
payment,  and  how  it  was  to  be  paid." 

In  one  place  Mrs.  Henry  testified,  she  received  the  slaves 
as  a  purchase,  and  was  to  pay  for  them.  In  many  places  she 
denied  receiving  them  as  an  advancement.  Yet,  when  she 
comes  to  testify  what  was  the  understanding — what  the  declar- 
ation of  her  father  when  she  obtained  the  slaves  and  gave  the 
note — she  expresses  substantially  all  the  ingredients  of  an  ad- 
vancement, although  the  word  advancement  was  not  used. 
This  transaction  took  place  soon  after  Mrs.  Henry's  marriage. 
The  property  came  from  her  father  to  her,  by  way  of  anticipa- 
tion— ^that  she  might  enjoy  some  of  his  property  during  his 
life— not  to  be  paid  for  to  him,  or  during  his  lifetime,  but  to 
be  paid  out  of  her  part  of  her  father's  estate.     This,  then,  is 
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what  she  means  by  purchase  of  the  slaves,  and  payment  of  the 
purchase-money  note.  As  facts,  if  there  be  nothing  in  the 
giving  of  the  note,  they  prove  an  advancement,  and  not  a  sale 
of  the  slaves  to  be  paid  for.  (2  Lomaz  on  Ex'rs,  367  [215] 
et  aeq. ;  2  Williams  on  Ex'rs,  1351,  et  seq.  /  Speer  v.  Speer,  14 
N.  J.  Eq.  240 ;  Clat*ky.  Warner,  6  Conn.  355  ;  Meeker  v. Meeker, 
16  Conn.  883 ;  Wentz  v.  Dehaven,  1  Sergt.  &  R  312;  Law- 
eorCe  Appeal,  23  Penn.  St.  85  ;  Kmgslurffe  Appeal,  44  Penn. 
St.  460;  Batton  v.  Allen,  1  Halst.  Oh.  99;  Cleavers.  Kirk, 
8  Mete.  Ky.  270 ;  Cecil  v.  CecU,  20  Md.  153 ;  Oawthomy.  Cop- 
pedge,  1  Swan,  487 ;    Vaden  v.  Hance,  1  Head,  800.) 

It  is  contended  for  appellant,  that  inasmuch  as  Dr.  FennelU 
when  he  delivered  the  slaves  to  Mrs.  Henry,  his  daughter, 
took  from  her  a  note,  bearing  interest,  for  the  estimated  valne, 
this  proves  the  transaction  was  a  sale,  and  parol  evidence  cannot 
be  received  to  prove  it  was  intended  as  an  advancement.  Grey 
V.  Orey,  22  Ala.  233,  is  relied  on  in  support  of  this  position. 
The  point  actually  ruled  in  that  case  was,  that  a  note  executed 
by  the  child  to  the  parent  was  evidence  of  a  debt,  and  was  not 
evidence  of  an  advancement.  This  question  was  raised  on  the 
record,  and  was  correctly  ruled.  Certainly  the  giving  of  a 
note,  which  is  evidence  of  a  debt  due  from  the  child  to  the 
parent,  is,  per  se,  no  evidence  of  a  gift  or  advancement  from 
the  parent  to  the  child.  Prima  facie,  it  is  the  very  opposite. 
The  court,  in  that  case,  went  farther,  and  said,  parol  evidence 
will  not  be  received  to  show  that,  at  the  time  the  note  was 
taken,  it  was  intended  the  transaction  should  be  an  advance- 
ment, and  that  the  note  did  not  represent  a  debt  to  be  paid. 
The  court  had  said  :  ''  The  bill  of  exceptions  does  not  set  out 
the  parol  evidence  given  in  the  court  below,  and,  consequently, 
we  cannot  say  that  it  erred  in  receiving  it."  What  the  court 
said  in  regard  to  receiving  parol  evidence  of  the  parent's  inten- 
tion was  consequently  dictvjn, 

Gilbert  v.  Wetherell,  3  Sim.  &  Stu.  254,  presents  the  case  of 
a  father  who  furnished  his  son  ten  thousand  pounds  to  engage 
in  trade,  and  took  his  note  for  the  sum,  payable  on  demand. 
The  business  not  prospering  as  the  son  had  expected,  he  wished 
to  withdraw  from  it,  but  continued  in  business  at  the  request 
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of  his  father.  On  his  death-bed  the  father  had  the  note 
deetrojed.  Held  an  advancement,  with  which  the  son  was 
chargeable. 

In  Stewart  v.  The  State,  2  Har.  &  Gill,  114,  the  court  said : 
**  The  well-settled  rule  of  law,  that  parol  evidence  cannot  be 
offered  to  explain,  contradict,  or  add  to  the  terms  of  a  written 
contract,  which,  it  was  contended,  precluded  the  appellant  from 
going  into  extrinsic  evidence  to  show  the  true  character  and 
design  of  the  bill  of  sale,  we  do  not  think  applicable  to  the 
question  before  us.  No  effort  is  here  made  to  impeach  or 
defeat  the  title  transferred  by  this  conveyance,  or  to  alter  or 
impair  the  rights  of  the  cestui  que  use  under  it,  as  far  as  relates 
to  the  property  which  it  professes  to  convey ;  but  the  inquiry 
is  into  the  title  of  the  parties  to  other  property,  in  which  this 
bill  of  sale  is  incidentally  used  as  evidence,  and  comes,  as  it 
were,  collaterally  in  question.  If  the  door  to  such  an  exam- 
ination were  excluded,  the  provisions  of  the  act  of  1798,  re- 
specting advancements,  would  become  a  dead-letter  in  most 
cases,  when  written  instruments  are  used  to  give  validity  to  the 
settlements  intended  ;  as  it  most  rarely  occurs  that  some  money 
consideration  is  not  expressed  in  the  deed.  If  such  a  barrier 
to  the  discovery  of  truth  and  the  administration  of  justice  were 
to  be  sanctioned,  it  would  be  contrary  to  the  whole  scope  and 
design  of  those  just,  important  and  statutory  principles  of  our 
government,  which  provide  for  an  equal  distribution  of  an 
intestate's  estate  amongst  all  his  representatives.  It  would,  in^ 
effect,  repeal  one  of  the  wisest  and  most  wholesome  provisions 
of  our  testamentary  system."  So,  in  this  case,  the  testimony 
offered  was  not  intended  to  affect  the  title  to  the  slaves  turned 
over  by  Dr.  Fennell  to  his  daughter.  The  sole  purpose  was  to 
affect  her  daim  to  other  property. 

In  Potoell  Y.  PoweUy  5  Dana,  168,  the  advancement  alleged 
was  a  tract  of  land  conveyed  by  father  to  son,  on  a  recited  con- 
sideration of  five  hundred  dollars  paid.  Declarations  of  the 
father  were  received  as  evidence  that  it  was  an  advancement. 
The  couH  said  :  ^^  The  question  here  is  not  as  to  the  operation 
of  the  deed,  or  the  responsibility  or  obligation  arising  upon  it, 
but  as  to  the  intention  of  the  parties.    And  as  the  expression 
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of  a  moneyed  consideration  may  have  been  adopted  for  the 
mere  purpose  of  showing  the  estimated  value  of  the  land,  and 
fixing  the  responsibilities  of  the  parties  accordingly,  without 
any  money  or  property  paid  or  to  be  paid  by  the  grantee,  we 
are  of  opinion  that  it  should  not  be  deemed  conclusive  evidence 
beyond  that  purpose.  *  *  In  this  view  of  the  subject,  it 
would  seem  that  the  intention  of  conveying  the  land  by  way 
of  advancement,  is  not  necessarily  inconsistent  with  the  expres- 
sion of  a  fixed  consideration,  and  that  it  may,  therefore,  be 
proved  by  parol."  (See,  also,  Shaw  v.  Kent^  11  Ind  80 ;  Weti 
V.  Bdton,  23  Ga.  531.) 

In  Clements  v.  Hood^  57  Ala.  459,  a  married  woman  had  ex- 
ecuted a  writing,  found  among  the  papers  of  the  intestate, 
which,  unexplained,  imported  an  advancement  made  to  her. 
We  said  :  "  Under  the  rules  of  the  common  law,  such  contract 
made  by  a  married  woman  is  void,  and  imposes  no  obligation, 
as  a  contract,  on  her.  It  could  only  amount  to  proof  of  an 
admission,  made  by  her,  that  she  had  received  such  property. 
Such  admission  is  not  conclusive,  but  is,  at  most,  evidence  to 
be  weighed.  Any  other  legal  evidence,  contradictory  or  other- 
wise, should  Iiave  been  received,  bearing  on  the  question  of  ad- 
vancement veil  nany  Speaking  of  the  policy  and  purpose  of 
our  statute  on  the  subject  of  advancements,  this  court,  in 
Mitchell  V.  MitcheUy  8  AJa.  414,  said,  its  theory  is,  "  that  every 
parent  wishes  to  do  equal  justice  to  his  children,  and  that 
^  money  or  property  given  to  them  during  his  life  is,  and  was 
intended,  as  a  part  of  their  portion,  unless  he  manifests  the 
contrary  at  the  time,  or  unless  such  presumption  arises  from 
the  nature  of  the  gift  or  expenditure." 

In  this  case  the  testimony  is  very  strong  and  very  full,  that 
when  Dr.  Fennell  gave  the  possession  of  the  slaves  to  Mrs. 
Henry,  he  intended  they  should  be  her  property,  and  that  she 
should  not  pay  for  them  during  his  life.  She  could  not  pay 
for  them,  for  she  had  no  property,  other  than  the  slaves  given, 
with  which  to  make  payment.  The  note,  as  promise  to  pay, 
was  void,  for  she  could  make  no  binding  contract  to  pay  money. 
It  was,  at  most,  an  acknowledgment ;  in  this  case,  probably 
acknowledgment  of  value.     Mrs.  Fennell  testifies  they  were  to 
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be  accounted  for  in  final  distribution,  as  part  of  Mrs.  Henry's 
distributive  share.  In  these  respects,  Mrs.  Henry's  understand- 
ing,  as  testified  by  her,  was  not  materially  different  from  that 
of  her  mother.  This  constitutes  an  advancement,  although  the 
wopd  advancement  may  not  have  been  used.  The  law  regards 
the  substance,  not  the  names  of  things.  We  may  add,  that 
may  witnesses  testify  to  admissions  by  Mrs.  Henry,  confirma- 
tory of  the  theory,  that  she  was  to  be  charged  with  the  slaveft 
in  distribution.  Her  remark  to  her  mother,  when  she  executed 
the  receipt,  that  she  did  not  believe  those  who  would  wind  up 
the  estate  would  charge  her  with  the  negroes,  shows  that  she 
even  then  thought  she  should  be  charged  with  them  in  distribu- 
tion, but  for  the  fact  that  slaves  had  been  emancipated.  That 
she  trusted  or  hoped  would  relieve  her.  In  this  she  was  mis- 
taken. The  advancement  being  made  in  1859,  abolition  of 
slavery  in  1865  did  not  relieve  her.    The  loss  was  her  loss. 

The  case  of  Terry  v.  KeaUm^  58  Ala.  667,  is  distinguishable 
from  this.  The  note  which  was  sought  to  be  varied  by  parol 
proof  in  that  case,  was  a  binding  personal  contract  on  the  hus- 
band, and  the  question  arose  in  a  direct  proceeding  based  on 
the  note  as  a  valid  money  obligation.  Though  void  as  a  prom- 
*  ise  to  pay  by  Mrs  Keaton,  it  nevertheless  operated  a  charge  on 
the  lands.  In  this  case  the  note  is  absolutely  void  as  a  money 
obligation,  binds  neither  person  nor  thing,  and  it  is  no  part 
of  the  purpose  of  the  suit  to  obtain  a  recovery  based  upon 
it.  As  we  have  said,  the  purpose  is  to  affect  the  right  to  other 
property, — not  the  slaves,  on  account  of  which  the  paper  was 
executed. 

The  remark  of  Dr.  Fennell,  testified  to  by  Mrs.  Henry,  that 
in  the  event  of  emancipation  of  the  slaves,  he  did  not  intend  to 
hold  Mrs.  Henry  accountable  for  the  slaves  he  had  given  her, 
was  bat  an  unexecuted  intention  to  release,  and  does  not  amount 
to  a  discharge.  A  gift  or  gratuity,  to  be  binding,  must  be  com- 
pletely executed.     (2  Brick.  Dig.  40,  §§  1,  2,  et  seq.) 

We  have  shown  above  that  Mrs.  Henry's  note  is  to  be  treated 
only  as  an  acknowledgment.  As  a  promise  to  pay  it  is  abso- 
lutely void.  Hence,  as  a  promise  to  pay  interest,  it  is  inopera- 
tive, and  the  question  of  interest  on  the  advancement  must  be 
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determined  by  the  law.  No  interest  muBt  be  charged.  {KrAt 
V.  KrebSy  35  Ala.  293.)  We  need  scarcely  add,  tibat  the  ques- 
tion we  have  been  considering  must  be  determined  without  any 
reference  to  the  surrender  of  the  note  by  Mrs.  Fennell,  and  its 
destruction  by  Mrs.  Henry. 

What  is  written  above  is  the  individual  opinion  of  the  writer. 
Not  a  conclusive  conviction,  for  he  has  some  misgivings  on  the 
aubject.  Still,  he  prefers  the  result  his  argument  leads  to,  be- 
cause, in  his  opinion,  it  clearly  appears  that  Dr.  Fennell  did  not 
intend  the  transaction  should  be  a  gift  of  the  slaves  not  to  be 
accounted  for,  and  did  not  intend  it  to  be  a  sale,  the  slaves  to 
be  paid  for  as  in  ordinary  cases  of  sale.  It  cannot  be  treated 
as  a  sale,  for  Mrs.  Henry  had  no  capacity  to  make  the  parchase, 
or  to  bind  herself.  AH  men  are  presumed  to  know  the  law ; 
and  hence  we  must  presume  Dr.  Fennell  knew  that  the  note 
of  his  daughter,  Mrs.  Henry,  was,  as  a  contract  to  pay  money, 
utterly  null  and  void.  If,  then,  it  be  not  an  advancement,  ihere 
is  but  one  remaining  possible  category — namely,  that  it  was 
intended  as  an  absolute  gift,  not  to  be  accounted  for  in  distribu- 
tion. So,  my  judgment  is,  in  fact,  the  result  of  the  logical  pro- 
cess of  reasoning  by  exclusion. 

My  brothers,  however,  differ  with  me,  and  hold  that  because 
the  transaction  was  evidenced  by  what  in  form  is  a  promissory 
note,  parol  evidence  cannot  be  received  to  show  an  intention 
different  from  that  evidenced  by  the  giving  of  the  note.  They 
adhere  to  the  rule  asserted  in  Orey  v.  Orm/y  22  Ala.  238,^^  that 
if  a  written  instrument  is  perfect  in  itself,  it  must  be  the  sole 
expositor  of  the  intention  of  the  parties  to  it ;  and  parol  proof 
of  an  agreement  between  them,  not  reduced  to  writing,  which 
is  repugnant  to  the  terms  and  intentions  expressed  in  the 
written  instrument,  cannot  be  allowed."  They  think  that 
principle  applicable  to  such  a  case  as  this.  They  refer  to  the 
following  authorities  in  support  of  their  views :  Terri/  v.  Kea- 
ion,  58  Ala.  667. 

The  result  is,  that  the  decree  of  the  chancellor  is  affirmed. 
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PiOKBKS  r«.  Davis. 

[184  MasMchiuetta,  268.] 

BSVITAL     OF  FOBKSR    WILL  BY    OANOELLINO     LATBB   ONE. — Ad- 
lOBBIBIIJTT  OF  TBSTATOB's  DEOLABATIONS. 

Wbetfaer  the  ctnoellAtion  of  a  duly  execated  will  contalniiig  a  claose  czpreMly 
reroking  former  wills,  reTirea  a  former  will  which  has  not  been  destroyed,  Is  a 
qoestlon  of  intention  to  be  collected  from  all  the  circumstances  of  the  case. 

Oral  declarations  of  a  testator  made  after  cancelling  a  will  are  admissible  in  eri- 
dence  to  show  whether  or  not  he  intended  to  revire  an  earlier  will. 

Appeal  from  a  decree  of  the  Probate  Court  allowing  the 
will  of  Mary  Davis. 

H.  Ki/ngman^  for  appellee. 
E.  Scinnson^  for  appellant. 

Allen,  J.  The  two  qnestions  in  this  case  are,  first, 
whether  the  cancellation  of  a  will,  which  was  duly  executed, 
and  which  contained  a  clause  expressly  revoking  former  wills, 
has  the  effect,  as  matter  of  law,  to  revive  a  former  will  which 
has  not  been  destroyed,  or  whether  in  each  instance  it  is  to  be 
regarded  as  a  question  of  intention,  to  be  collected  from  all  the 
drcumstances  of  the  case ;  and  secondly,  if  it  is  to  be  regarded 
as  a  question  of  intention,  whether  subsequent  oral  declarations 
of  tlie  testator  are  admissible  in  evidence  for  the  purpose  of 
showing  what  his  intention  was.  These  are  open  questions  in 
this  Commonwealth.  In  Reid  v.  Borland^  14  Mass.  208,  the 
second  will  was  invalid,  for  want  of  due  attestation.  In  Laugh- 
ton  V.  Atkins,  1  Pick.  535,  the  second  will  was  adjudged  to  be 
null  and  void,  as  having  been  procured  through  undue  influehse 
and  fraud  ;  and  the  whole  decision  went  upon  the  ground  that  it 
was  never  valid,  and  could  not  be. 

The  first  of  these  questions  has  been  much  discussed,  both 

in  England  and  America;  and  it  has  been  often  said  that  the 

courts  of  common  law  and  the  ecclesiastical  courts  in  England 

are  at  variance  upon  it    (See  1  Wms.  on  Executors  (5th  Am. 

Vol.  m.— 15 
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ed.)  164-156,  where  the  authorities  are  cited.)  The  doctrine  of 
the  eccleeiastioal  courts  was  thus  stated  in  1824,  in  UHickex. 
Bawden^  2  Add.  £cc.  116,  125 :  '^  The  legal  presumption  ii 
neither  adverse  to,  nor  in  favor  of,  the  revival  of  a  former  un- 
caucelled,  upon  the  cancellation  of  a  latter  revocatory  wiH 
Having  furnished  this  principle,  the  law  withdraws  altogether; 
and  leaves  the  question,  as  one  of  intention  purely,  and  open 
to  a  decision,  either  way,  solely  according  to  facts  and  circum- 
stances." (See  also  Moore  v.  Moore^  1  Phillim.  406 ;  WiUoti 
V.  Wilson,  3  Phillim,  543,  554;  Booton  v.  Bead,  3  Phillim. 
26 ;  Kirkcydbright  v.  Kirkcudbright,  1  Hagg.  Ecc.  325 ; 
Welch  V.  PhiUipSy  1  Moore's  P.  C.  299.)  In  Powell  on  Dev.  (ed. 
of  1827)  527,  528,  a  distinction  is  taken  between  the  effect  of 
the  cancellation  of  a  second  will  which  contains  no  express 
clause  revoking  former  wills,  and  of  a  will  which  contains  such 
a  clause ;  and  in  respect  to  the  latter  it  is  said  that,  ^^  if  a  prior 
will  be  made,  and  then  a  subsequent  one  expressly  revoking  the 
former,  in  such  case,  although  the  first  will  be  left  entire,  and 
the  second  will  afterwards  cancelled,  yet  the  better  opinion 
seems  to  be,  that  the  former  is  not  thereby  set  up  again." 
Jarman's  note  questions  the  soundness  of  the  above  doctrine  (p. 
529,  n.).  While  this  apparent  discrepancy  in  the  respective 
courts  remained  not  fully  reconciled,  in  1837  the  English 
Statute  of  Wills  was  passed  (St.  7  Will.  IV,  and  1  Vict.  c.  26, 
§  22),  of  which  provided,  that  "  no  will  or  codicil,  or  any  part 
thereof,  which  shall  be  in  any  manner  revoked,  shall  be  revived 
otherwise  than  by  the  re-execution  thereof,  or  by  a  codicil 
executed  in  manner  hereinbefore  required,  and  showing  an  in- 
tention to  revive  the  same."  Since  the  enactment  of  this 
statute,  the  decisions  in  all  the  courts  have  been  uniform,  that 
after  the  execution  of  a  subsequent  will  which  contained  an  ex- 
press revocation,  or  which  by  reason  of  inconsistent  provisions 
amounted  to  an  implied  revocation,  of  a  former  will,  such  former 
will  would  not  be  revived  by  the  cancellation  or  destruction  of 
the  later  one.  {Major  v.  Williams,  3  Curt.  Ecc.  432 ;  James  ▼. 
Cohen,  3  Curt.  Ecc.  770,  782 ;  Brown  v.  Br(ywn,  8  El.  &  Bl. 
876;  Dickinson  v.  Sioaiman,  30  L.  J.  (N.  S.)  P.  &  M.  84; 
Wood  V.  Wood,  L.  E.  1  P.  &  D.  309.)    In  order  to  have  the 
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effect  of  revocation,  it  must  of  course  be  made  to  appear  that 
the  later  will  contained  a  revocatory  clause,  or  provisions  which 
were  inconsistent  with  the  former  will ;  and  the  mere  fact  of  the 
execution  of  a  subsequent  will,  without  evidence  of  its  contents, 
has  been  considered  insufficient  to  amount  to  a  revocation. 
{CiUto  V.  Gilbert^  9  Moore's  P.  C.  131.  See  also  kelson  v.  JUo- 
Oiffert,  3  Barb.  Ch.  168.) 

In  the  [Jnited  States,  there  is  a  like  discrepancy  in  the  decis- 
ions in  different  States,  though  the  clear  preponderance  appears 
to  be  in  favor  of  a  doctrine  substantially  like  that  established 
in  the  ecclesiastical  courts.  This  rule  was  established  in  Con- 
necticut, in  1821 ,  in  James  v.  Marvin^  3  Conn.  676,  where  it  wag 
held  that  the  revocatory  clause  in  the  second  willj prcprio  vigore^ 
operated  instantaneously  to  effect  a  revocation,  and  that  the 
destruction  of  the  second  will  did  not  set  up  the  former  one ; 
and  the  like  rule  was  declared  to  exist  in  Now  York,  by  the  Su- 
preme Court  of  that  State,  in  1857,  in  Simmons  v.  Simmons^  26 
Barb.  68.  The  question  was  greatly  considered  in  Maryland,  in 
1863,  in  Colvin  v.  Watford,  20  Md.  357,  391,  and  the  court 
declared  that  ^^  a  clause  in  a  subsequent  will,  which  in  terms  re- 
vokes a  previous  will,  is  not  only  an  expression  of  the  purpose 
to  revoke  the  previous  will,  but  an  actual  consummation  of  it, 
and  the  revocation  is  complete  and  conclusive,  without  regard 
to  the  testamentary  provisions  of  the  will  containing  it."  The 
court  further  held  that  the  cancellatifn  of  a  revoking  w\ll,j)7*ima 
facie^  is  evidence  of  an  intention  to  revive  the  previous  will, 
but  the  presumption  may  be  rebutted  by  evidence  of  the  at- 
tending circumstances  and  probable  motives  of  the  testator. 
In  Harwell  #r.  Lively ^  30  Ga.  315,  in  1860,  a  similar  rule  was 
laid  down,  and  maintained  with  great  force  of  reasoning.  The 
opinion  of  the  court  concludes  with  the  following  pertinent 
suggestion :  "  It  must  be  conceded  there  is  much  law  adverse 
to  the  doctrine Calculated  as  it  is  to  subserve  and  en- 
force the  tenor  and  spirit  of  our  own  legislation,  and  to  give  to 
our  people  the  full  benefit  of  the  two  hundred  years'  experience 
of  the  mother  country,  as  embodied  in  the  late  act,  is  it  not  the 
dictate  of  wisdom  to  begin  in  this  State  where  they  have  ended 
in  England  ?    We  think  so."   (See  also  Barksdale  v.  Hopkins, 
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23  Ga.  332.)  The  courts  of  Mississippi,  in  1836,  and  of  Michi- 
gan, in  1881,  adopted  the  same  rule.  {Bohanon  v.  Waiooty  1 
How.  (Miss.)  336 ;  ScoU  v.  Mnky  45  Mich.  241.)  It  is  to  be  ob- 
served, that  some  of  the  foregoing  decisions  are  put  expressly 
on  the  ground  that  the  later  will  contained  an  express  clause  of 
revocation.  (45  Mich.  246 ;  20  Md.  392.)  An  examination  of 
the  cases  decided  in  Pennsylvania  leads  us  to  infer  that  a  simUar 
rule  would  probably  have  been  adopted  in  that  State,  if  the 
question  had  been  directly  presented.  {Zawson  v.  Morruon^  2 
Dall.  286,  290 ;  Boudinot  v.  Bradfordy  2  Yeates,  170 ;  s.  c. 
2  Dall.  266  ;  Flintham  v.  Bradford,  10  Penn.  St.  82,  85,  92.) 

On  the  other  hand,  in  Tat/lor  v.  Taylor^  2  Nott  &  McC.  482, 
in  1820,  it  was  held  in  South  Carolina  that  the  earlier  will 
revives  upon  the  cancellation  of  the  later  one ;  and  the  same 
rule  prevails  in  New  Jersey,  as  is  shown  by  Randall  v.  Beattyy 
4.  Stew.  (N.  J.)  643,  and  cases  there  cited. 

In  various  States  of  the  Union,  statutes  have  been  enacted 
substantially  to  the  same  eSect  as  the  £nglish  statute  above 
cited,  showing  that  wherever,  so  far  as  our  observation  has  ex- 
tended, the  subject  has  been  dealt  with  bj  legislation,  it  has 
been  thought  wiser  and  better  to  provide  that  an  earlier  will 
shall  not  be  revived  by  the  cancellation  of  a  later  one.  There 
are,  or  have  been,  such  statutes  in  New  York,  Ohio,  Indiana, 
Missouri,  Kentucky,  California,  Arkansas  and  Yirginia,  and 
probably  in  other  States.  Concerning  these  statutes  of  New 
York,  it  is  said,  in  4  Kent's  Com.  532,  that  they  "  have  essentially 
changed  the  law  on  the  subject  of  these  constructive  revoca- 
tions, and  rescued  it  from  the  hard  ope^ration  of  those  technical 
rules  of  which  we  have  complained,  and  placed  it  on  juster  and 
more  rational  grounds." 

On  the  whole,  the  question  being  an  open  one  in  this  State, 
a  majority  of  the  court  has  come  to  the  conclusion  that  the 
destruction  of  the  second  will  in  the  present  case  would  not 
have  the  effect  to  revive  the  first,  in  the  absence  of  evidence  to 
show  that  such  was  the  intention  of  the  testator.  The  clause 
of  revocation  is  not  necessarily  testamentary  in  its  character. 
It  might  as  well  be  executed  as  a  separate  instrument.  The 
fact  that  it  is  inserted  in  a  will  does  not  necessarily  show  that 
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the  testator  intended  that  it  shoald  be  dependent  on  the  con- 
tinuance in  force  of  all  the  other  proyisions  by  which  his  prop- 
erty is  disposed  of.  It  is  more  reasonable  and  natnral  to  assnme 
that  snch  revocatory  clause  shows  emphatically  and  conclusively 
that  he  has  abandoned  his  former  intentions,  and  substituted 
therefor  a  new  disposition  of  his  property,  which  for  the  present, 
and  unless  again  modified,  shall  stand  as  representing  his  wishes 
upon  the  subject.  But  when  the  new  plan  is  in  its  turn  aban- 
doned, and  such  abandonment  is  shown  by  a  cancellation  of  the 
later  will,  it  by  no  means  follows  that  his  mind  reverts  to  the 
original  scheme.  In  point  of  fact,  we  believe  that  this  would 
comparatively  seldom  be  found  to  be  true.  It  is  only  by  an 
artificial  presumption,  created  originally  for  the  purpose  of  pre- 
venting intestacy,  that  such  a  rule  of  law  has  ever  been  held. 
It  does  not  correctly  represent  the  actual  operation  of  the  minds 
of  testators,  in  the  majority  of  instances.  The  wisdom  which 
has  come  from  experience,  in  England  and* in  this  country, 
«eem8  to  point  the  other  way.  In  the  absence  of  any  statutory 
provision  to  the  contrary,  we  are  inclined  to  the  opinion  that 
such  intention,  if  proved  to  have  existed  at  the  time  of  cancell- 
ing the  second  will,  would  give  to  the  act  of  such  cancellation 
the  effect  of  reviving  the  former  will;  and  that  it  would  be  open 
to  prove  such  intention  by  parol  evidence.  Under  the  statute 
of  England,  and  of  Virginia,  and  perhaps  of  other  States,  such 
revival  cannot  be  proved  in  this  manner.  {Major  v.  Williams^ 
and  Dichinaan  v.  Swatman,  above  cited ;  RvdUiU  v.  HodeSj 
29  Gratt.  147.)  But  this  results  from  the  express  provision  of 
the  statute. 

In  the  present  case^  there  was  no  evidence  tending  to  show 
that  the  testatrix  intended  to  revive  the  first  will ;  unless  the 
bare  fact  that  the  first  will  had  not  been  destroyed  amounted  to 
such  evidence.  Under  the  circumstances  stated  in  the  report, 
little  weight  should  be  given  to  that  fact.  The  will  was  not 
in  the  custody  of  the  testatrix,  and  the  evidence  tended  strongly 
to  show  that  she  supposed  it  to  have  been  destroyed. 

The  question,  therefore,  is  not  very  important,  in  this  case, 
whether  the  subsequent  declarations  of  the  testatrix  were  ad- 
missible in  evidence  for  the  purpose  of  showing  that  she  did  not 


230  AMERICAN  PROBATE  REPORTS. 

intend,  by  her  cancellation  of  the  second  will,  to  revive  the  first ; 
because,  in  the  absence  of  an;  afBrmative  evidence  to  prove  the 
existence  of  sach  intention,  the  first  will  Oonld  not  be  admitted 
to  probate.  Nevertheless  we  have  considered  the  question,  and 
are  of  opinion  that  such  declarations  were  admissible  for  the 
purpose  of  showing  the  intent  with  which  the  act  was  done. 
The  act  itself  was  consistent  with  an  intention  to  revive,  or  not 
to  revive,  the  earlier  will.  Whether  it  had  the  one  eflEect,  or 
the  other,  depended  upon  what  was  in  the  mind  of  the  testatrix. 
It  would  in  many  instances  be  more  satisfactory  to  have  some 
decisive  declaration  made  at  the  very  time,  and  showing  clearlj 
the  character  of  the  act.  Evidence  of  declarations  made  at 
other  times  is  to  be  received  with  caution.  They  may  have 
been  made  for  the  very  purpose  of  misleading  the  hearer  as  to 
the  disposition  which  the  speaker  meant  to  make  of  his  prop- 
erty. On  the  other  hand,  they  may  have  been  made  under 
such  circumstances  as  to  furnish  an  entirely  satisfactory  proof 
of  his  real  purpose.  It  is  true,  that  it  may  not  be  proper  to 
prove  the  direct  act  of  cancellation,  destruction  or  revocation 
in  this  manner.  But  when  there  is  other  evidence  of  an  act  of 
revocation,  and  when  the  question  of  the  revival  of  an  earlier 
will  depends  upon  the  intention  of  the  testator,  which  is  to  be 
gathered  from  facts  and  circumstances,  his  declarations,  showing 
such  intention,  whether  prior,  contemporaneous  or  subsequent, 
may  be  proved  in  evidence. 

In  the  great  case  of  Sugden  v.  St  Leonarda^  1  P.  &  D.  154, 
the  question  underwent  full  discussion,  in  1876,  whether  written 
and  oral  declarations  made  by  a  testator,  both  before  and  after 
the  execution  of  his  will,  are,  in  the  event  of  its  loss,  admis- 
sible as  secondary  evidence  of  its  contents ;  and  it  was  decided 
in  the  affirmative.  It  was  admitted  in  the  argument,  at  one 
stage  of  the  discussion,  that  such  subsequent  declarations 
would  be  admissible  to  rebut  a  presumption  of  revocation  of  the 
will ;  but,  this  being  afterwards  questioned,  it  was  declared 
and  held,  on  the  greatest  consideration,  not  only  that  these,  but 
also  that  declarations  as  to  the  contents  of  the  will,  were  ad- 
missible. (See  pages  174,  198,  200,  214,  215,  219,  220,  295, 
227,  228,  240,  241.)    The  case  of  Keen  v.  Keen,  L.  R.  3  P.  & 
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D.  105,  is  to  the  same  effect.  (See  also  Gould  v.  LaJcea^  6  P. 
&  D.  1 ;  Doe  v.  AUen,  12  A.  &  E.  451 ;  Usticke  v.  Bawden,  2 
Add.  Ecc.  123 ;  Welch  v.  PhiUipa,  1  Moore's  P.  C,  299 ;  Whiteley 
V.  King,  10  Jur.  (N.  S.)  1079 ;  Re  Johnson's  Will,  40  Conn. 
587 ;  Zaun/er  v.  Smith,  8  Mich,  411 ;  Patterson  v.  Hickey, 
32  Ga.  156 ;  1  Jarm.  Wills  (5th  Am.  ed.  by  Bigelow),  130, 
133,  134, 142,  and  notes.)  The  question  was  also  discussed,  and 
many  cases  were  cited,  in  CdUayan  y.  Bums^  57  Maine,  440, 
but  the  court  was  equally  divided  in  opinion.  Many,  though 
not  aU,  of  the  cases,  which  at  first  sight  may  appear  to  hold  the 
contrary,  will  be  found  on  examination  to  hold  merely  that 
the  direct  fact  of  revocation  cannot  be  proved  by  such  declara* 
tions. 

The  result  is,  that,  in  the  opinion  of  a  majority  of  the  court, 
the  will  should  be  disallowed,  and  the  decree  of  the  Probate 
Court  reversed. 


See  Scott  v.  Fink,  2  Am.  Prob.  R.  410,  and  cases  in  note. 


Vinton's  Appeal. 

[99Penii.St.  434.] 

LiFS-TENANT  OF  STOCKS,  AND  EBMAINDER-MAN. — DIVISION  OF  PBO- 
OESDB  OF  SALE  OF  PAST  OF  OOBPOEATE  FRANCHISE  AND  PBOP- 
SBTT. 

Ai  between  a  tenant  for  life  and  remainder-man  of  stock  held  in  trast,  funds  re- 
edTed  by  the  tmstee  from  a  sale  of  part  of  the  franchise  and  permanent  prop- 
erty of  the  company  which  issued  the  stock,  belong  to  the  eorput  of  the  trust 


Appeal  from  the  Court  of  Common  Pleas  of  Philadelphia 
connty. 

Accounting  of  the  Pennsylvania  Company  for  Insurance  on 
Lives,  etc.,  as  trustees  for  Sarah  Yinton,  under  an  indenture  made 
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by  James  Martin,  asBigniDg  to  the  company  one  hnndred  sbarei 
of  the  capital  stock  of  the  St.  Lonifl  Gkis  Light  Company,  ^  to 
receiTC  all  ifisnes,  dividends  and  profits  accruing  therefrom,'' 
and  to  pay  oyer  the  same  to  Sarah  Vinton  during  her  life,  and 
on  her  death  to  transfer  the  stock  to  Frederick  Yinton. 

The  St.  Louis  Gas  Light  Company  was  incorporated  in  1887, 
and  claimed  the  exclusive  right  to  supply  gas  in  the  city  of  St 
Louis,  but  in  1873,  to  avoid  litigation  with  a  rival  company 
claiming  like  privileges  as  to  part  of  the  dty,  they  sold  their 
claim  to  the  exclusive  right  to  furnish  gas  to  about  one  half  of 
the  city,  together  with  the  pipes,  lamps,  etc.,  for  supplying  the 
gas,  for  $650,000,  which  they  divided  amongst  their  stockhold- 
ers as  a  dividend. 

The  trustee  on  the  present  case  received  $4,995  as  the 
amount  awarded  to  the  100  shares  held  by  him. 

There  was  no  evidence  to  show  the  intrinsic  value  of  the 
stock  before  or  after  the  dividend  was  made. 

The  court  below  confirmed  ihe  auditor's  report,  holding 
that  the  moneys  received  by  the  trustee  formed  part  of  the 
principal  of  the  fund  held  by  him. 

George  Junhin^  for  appellant. 

</•  O.  Johnson  and  Edward  Shijjpen,  for  appellees. 

Gordon,  J.  The  court  below  having  ascertained,  beyond 
doubt,  that  the  money  in  controversy  was  derived,  not  from  the 
annual  earnings  or  accumulations  of  the  St.  Louis  Gas  Com- 
pany, but  from  a  sale  of  part  of  its  franchise  and  permanent 
property,  thought  it  ought,  of  right,  to  belong  to  the  corpus  oi 
the  trust  estate,  and  thereupon  refused  to  award  it  to  the  life- 
tenant.  If  we  are  to  follow  our  own  decisions,  as  found  in 
Ea/rp*s  App.  4  Ca.  368 ;  The  Pennsylvania  Co^  v.  Dovey^  14 
P.  F.  8. 260 ;  Mos^s  Ap.  2  Nor.  264,  and  Biddies  Ap.  {infra\ 
the  opinion  in  which  was  delivered  by  Mr.  Justice  Mercur, 
but  a  few  days  ago,  we  must  affirm  this  conclusion.  A.11  the^e 
cases  are  similar  to  the  one  in  hand ;  a  gift  of  the  income  of 
stocks  for  life  to  one  person,  and  the  corpus  over  to  another. 
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and  by  all  these  we  are  instrncted  that  in  order  to  ascertain  and 
settle  the  rights  of  these  parties,  we  mast  endeavor  to  discover 
what  is  principal  or  capital,  as  distinguished  from  earnings  or 
dividends  resulting  from  the  use  of  capital. 

More  than  this :  following  these  authorities,  we  mnst  go 
even  farther,  and  capitalize,  in  favor  of  the  remainder-man,  the 
surplus  profits  which  may  have  accumulated  in  the  treasury  of 
the  corporation  prior  to  the  date  of  the  creation  of  the  trust. 
The  pres^it  case,  however,  does  not  carry  us  to  this  extent,  for 
the  money  in  controversy  comes  from  a  sale  of  a  part  of  the 
original  franchise  and  property  of  the  gas  company ;  in  fact, 
part  of  the  very  carpus  represented  by  the  stock  shares  which 
form  the  principal  of  the  trust  created  by  the  deed  of  James 
Martin. 

The  charter  of  this  company  clothed  it  with  powers  and  priv- 
ileges, not  only  very  extensive,  but  very  valuable.  By  this 
charter  it  had  '^  the  sole  and  exclusive  privilege  of  vending  gas 
lights  and  gas  fittings  in  the  city  of  St.  Louis  and  its  suburbs," 
and  it  was  also  empowered  to  ".lay  pipes,  conduits,  etc.,  in  any 
of  the  roads  and  avenues  of  the  suburbs,  and  in  any  of  the 
streets  and  alleys  of  the  city.^'  Also,  by  indenture  of  the  8th 
of  January,  1841,  between  the  city  and  the  company,  the  sole 
and  exclusive  privilege  of  lighting  the  streets,  alleys,  wharfs, 
public  buildings  and  other  public  places  of  the  city  of  St.  Louis, 
and  of  providing  and  furnishing  the  fittings  and  materials  of  all 
kinds  necessary  for  that  purpose.  The  result  of  these  grants, 
and  a  careful  use  of  them,  was  great  prosperity  to  the  company, 
and  a  corresponding  rise  in  its  stock.  But  this  very  prosperity 
begat  opposition  and  danger.  The  city  refused  to  abide  by  its 
contract,  and  to  pay  up  its  dues.  Another  company  sprang  up, 
the  Laclede,  which  disputed  the  exclusive  right  of  the  old  com- 
pany to  the  territory  mentioned  in  its  charter.  This  led  to  the 
tripartite  agreement  of  February  8th,  1873,  between  the  city  of 
St.  Louis,  the  Laclede  Gas  Company,  and  the  St.  Louis  Gas 
Company,  by  which,  among  other  things,  the  latter  company 
agreed  to  withdraw  from  about  one-third  or  one-half  of  its 
former  territory  in  favor  of  the  Laclede,  and  also  to  sell  to  it 
all  its  mains,  pipes,  connections,  lamps,  lamp-posts,  brackets, 
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meters  and  all  other  of  its  property  and  effects  situated  and 
being  within  the  territory  from  which  it  had  agreed  to  with- 
draw. 

In  consideration  of  this  sale  and  transfer,  the  Laclede 
Company  agreed  to  pay  to  the  St.  Lonis  Company  the  sum  of 
$650,000.  A  dividend  of  $600,000,  of  this  money,  was  ordered 
by  the  directors,  and  of  this,  $4,995  came  into  the  hands  of  the 
Pennsylvania  Co.  as  trnstee  of  the  one  handred  shares  of  stock 
conveyed  to  it  by  the  deed,  or  power  of  attorney,  of  James 
Martin.  It  is  thns  manifest  that  the  money  in  dispute  comes, 
not  from  the  annual  earnings  of  the  company,  but  from  a  sale 
of  part  of  its  property ;  part  of  tliat  very  corpus  which  the  stock 
sliares  represent,  and  without  which  those  shares  have  neither 
substance  nor  value.  If,  therefore,  the  life-tenant  is  entitled  to 
this  money,  thus  deriyed  from  the  capital  of  this  corporation, 
so,  in  the  end,  may  she  come  to  be  entitled  to  the  whole  corpits 
of  the  trust.  For  the  accomplishment  of  this  result,  it  is  only 
necessary  that  the  St.  Louis  Gas  Company  should  effect  a  sale 
of  the  balance  of  its  property,  and  order  a  distribution  of  the 
money  so  raised  among  its  shareholders.  But,  logically,  the 
effect  of  such  a  doctrine  is  to  defeat  the  whole  object  of  the 
trust.  Instead  of  securing  for  Mrs.  Vinton  a  sure  income  for 
life,  it  gives  her  the  principal  to  use  at  her  pleasure,  whilst  the 
gift  over  to  Frederick  Vinton  is  wholly  defeated. 

A  rule  such  as  this  which  may  operate  disastrousl}"  on  a 
large  and  important  class  of  our  trusts  we  cannot  agree  to  adopt. 
It  is,  indeed,  true,  as  said  by  Mr.  Chief  Justice  Chapman,  in 
Minot  V.  Paine^  99  Mass.  101,  that  the  rule,  which  regards  cash 
dividends,  however  large,  as  income,  and  stock  dividends,  how- 
ever made,  as  capital,  is  a  very  simple  and  convenient  one,  and 
may  relieve  trustees  and  courts  of  much  trouble,  but  it  is  cer- 
tainly not  one  that  commends  itself  for  its  justice  and  equity, 
neither  does  it  at  all  regard  the  facts  of  a  case  like  that  of  Earp^s 
Appeals  or  like  the  case  in  hand.  To  us,  it  seems  like  a  bung- 
ling rule  of  law  that,  at  one  time,  would  give  what  is  indisput- 
ably income  to  the  remainder-man,  and,  at  another,  what  is  as 
clearly  capital  to  the  life-tenant.  It  is,  however,  enough  for 
us  that  our  own  authorities  repudiate  such  a  rule.     In  the  case 
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last  referred  to,  it  was  held,  that  dividends  from  a  corporate 
Burplas  fand,  accnmulated  before  the  testator's  death,  must  be 
regarded  as  part  of  the  stock  forming  the  trust  fund,  whilst  after 
accumulations,  though  distributed  in  the  shape  of  stock,  must 
be  treated  as  income,  and  go  to  the  life-tenant.  In  like  manner 
it  was  held  in  WUtbanJ^a  Appeal^  that  the  earnings  or  profits 
of  the  stock  of  a  decedent,  made  after  his  death,  were  income, 
though  put  into  the  form  of  capital  by  the  issue  of  new  stock, 
and  it  was  there  [said,  that  '^  equity,  seeking  the  substance  of 
things,  found  that  the  new  stock  was  but  a  product,  and  was, 
therefore,  income.''  So  may  we  say  in  this  case :  equity  seeking 
not  mere  convenience,  but  the  substance  of  things,  finds  the  divi- 
dend, in  controversy,  to  be  part  of  the  actual  capital  of  the  com- 
pany— ^money  raised  by  sale  of  part  of  its  original  franchise  and 
realty,  that  which  its  stock  most  specifically  and  directly  repre- 
sents— Whence,  it  awards  the  product  to  him  in  whom  the  stock  is 
finally  to  vest.  Assume  the  contrary  doctrine,  and  that  which 
we  have  already  pointed  out  may  at  any  time  occur :  on  a  sale 
of  the  entire  franchise  and  property  of  the  gas  company,  with  a 
like  order  by  its  directors  for  a  distribution  of  the  money  so 
raised,  the  dividends  must  go,  regardless  of  the  equities  of  the 
parties,  to  the  life-tenant,  and  nothing  whatever  be  left  for  the 
remainder-man.  This  might  be  very  convenient  for  trustees 
and  courts,  for  as  it  would  definitely  close  out  the  trust,  there 
would  be  no  further  trouble  about  it ;  nevertheless,  the  justice 
of  such  a  disposition  of  the  trust  would  be  more  than  doubtful. 
Again,  this  same  doctrine,  which  make  cash  dividend  income^ 
and  a  stock  dividend  capital,  would  often  work  with  equal  harsh- 
ness upon  the  interest  of  the  life-tenant.  For  corporate  earn- 
ings might  be  retained  for  an  indefinite  length  of  time,  and  then 
be  distributed  in  the  shape  of  stock  shares,  which  the  rule  con- 
tended for  would  at  once  pronounce  to  be  capital,  and  thus 
would  the  beneficiary  be  deprived  of  his  or  her  income. 

Than  this,  far  better  is  our  Pennsylvania  doctrine,  admirably 
stated  by  our  brother,  Mr.  Justice  Paxson,  in  Mo%^%  Appealy 
as  follows :  "  But  where  a  corporation,  having  actually  made 
profits,  proceeds  to  distribute  such  profits  amongst  the  stock- 
holders, the  tenant  for  life  would  be  entitled  to  receive  them. 
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and  this  without  re^rd  to  the  form  of  the  transaction.  Equity 
which  disregards  the  form  and  grasps  the  substance,  would 
award  the  thing  distributed,  whether*stock*or  moneys,  to  whom- 
soever was  entitled  to  the  profits." 

Decree  affirmed,  with  costs. 

Shabbwood,  0.  J.,  and  Pazsoh  and  TsuinuET,  JJ.,  dis- 
sent. 


Bee  Riddle's  Appeal,  tn/yti;  Hemenway  y.  Hemenway,  it^^a. 


Sboth  v8.  Buboh. 

[92  New  York,  228.]  y 

What  is  ueast  by  "  ready  money." 

A  beqneet  by  •  wife  to  her  hosbaod  of  "  all  the  ready  money  I  may  bare  eithir 
in  bank  or  elsewhere  at  my  decease,"  coTere  the  amonnt  of  a  legacy  coUeoted  by 
the  husband  at  her  request  after  the  execution  of  the  will. 

Appeal  from  a  judgment  of  the  general  term  of  ths 
Supreme  Court  in  the  third  judicial  department  in  favor  of 
plaintiff  upon  a  case  submitted  by  agreement.  The  opinion 
contains  the  facts. 

George  B.  Davis^  ior  appellant. 

William  H.  /Smith,  for  respondent. 

Earl,  J.  In  December,  1877,  Margery  Burch,  the  wife  of 
the  defendant,  made  her  will,  which,  after  bequests  of  legacies 
to  certain  relatives  named,  amounting  to  $1,300,  contained  the 
following  provision :  "  I  further  give  and  bequeath  to  my  be- 
loved husband  all  the  ready  money  I  may  have,  either  in  bank 
or  elsewhere,  at  my  decease,  before  any  of  the  foregoing  lega- 
cies or  bequests  shall  be  paid,"  and  the  remainder  of  her  estate 
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she  beqaeathed  to  certain  missionarj  societies  for  charitable 
purposes.  She  died  on  the  26th  day  of  September,  1881,  and 
in  October  thereafter  her  will  was  admitted  to  probate  and  the 
plaintiff  qualified  as  executor. 

In  the  year  1878  Mrs.  Burch,  as  a  legatee  nnder  the  will  of 
James  Stevenson,  became  entitled  to  a  legacy  of  $450,  and  one 
HcChair  was  executor  of  that  will,  and  had  funds  as  such  with 
which  to  pay  the  legacy.  But  there  was  delay  on  his  part  in 
making  the  payment  to  Mrs.  Burch  by  reason  of  his  financial 
embarrassment.  In  the  early  part  of  the  year  1879  Mrs. 
Barch  gave  her  husband  instructions  to  collect  the  legacy  from 
McChair  for  her.  Between  the  14th  day  of  January,  1880, 
and  the  8th  day  of  December  of  the  same  year,  he  collected 
the  legacy  from  McChair  for  his  wife,  and  the  sum  collected 
amounted  to  $490  25.  For  some  time  prior  to  the  Ist  day  of 
January,  1880,  and  up  to  the  time  of  her  death,  Mrs.  Burch 
was  incompetent  to  transact  her  ordinary  business  and  unfit  to 
exercise  any  control  over  her  property  by  reason  of  severe 
bodily  and  mental  infirmities  and  unsoundness  of  mind.  As 
fast  as  the  money  was  collected  by  the  defendant  from  Steven- 
son, between  the  14th  day  of  January,  1880,  and  the  8th  day 
of  December  of  the  same  year,  he  used  it  with  his  own  money 
in  defraying  his  household  expenses,  and  in  procuring  nurses 
and  medical  attendance  for  his  sick  wife,  so  that  at  her  death 
no  portion  of  the  money  received  by  him.  from  McOhair  was 
on  hand.  During  the  time  he  thus  expended  the  money 
he  was  able  to  provide  suitably  for  his  family  out  of  his  own 
property. 

Upon  these  facts  agreed  upon  for  submission  to  the  general 
term,  the  plaintiff  claims  that  the  defendant  is  not  entitled^ 
under  the  will  of  his  wife,  to  retain  the  sum  of  money  col- 
lected by  him  of  Stevenson,  but  that  he  owes  this  money  to 
the  estate  of  his  wife,  and  he  claims  to  recover  that  sum  of 
him  with  interest.  On  the  other  hand  the  defendant  daims 
that  he  is  entitled  to  the  money  received  by  him  from  Steven- 
ion  under  the  clause  of  the  will  above  set  out. 

The  facts  stated  are  meager,  and  it  would  seem  that  other 
iacts  must  have  existed  which  would  have  enabled  the  court 
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with  greater  certainty  to  arrive  at  the  intention  of  the  testa- 
trix. 

The  meaning  of  the  words  "  money  "  and  "  ready  money," 
when  used  in  a  will,  depends  upon  the  context,  and  also  to 
€orae  extent  upon  the  condition  of  the  testator's  property  and 
the  circumstances  surrounding  his  estate;  and  in  construing 
them,  therefore,  the  courts  seek  for  light  in  all  the  provisions  of 
the  will  and  in  all  the  circumstances  surrounding  the  testator 
and  hiB  estate,  and  it  is  their  aim  to  give  effect  to  the  intention 
of  the  testator  when  that  can  be  ascertained.  The  word 
^*  money  "  has  sometimes  been  held  to  include  securities,  stocks, 
personal  property,  money  in  bank  and  money  in  the  hands  of 
agents,  when  the  context  and  aU  the  circumstances  which  were 
rightfully  considered  indicated  such  to  be  the  intention  of  the 
testator.  In  2  Williams'  Law  of  Executors  (7th  ed.),  1188,  it 
is  said  :  "  Where  a  testator  gives  to  one  person  ^  all  his  moneys 
in  hand '  and  to  another  ^  all  his  moneys  out  on  secnrities/ 
the  balance  at  his  bankers  will  pass  as  money  in  hand.  Under  a 
bequest  of  all  the  testator's  '  money '  in  the  house  at  A.,  bank 
notes  and  ready  money  will  alone  pass,  although  he  may  leave 
in  it  mortgages,  bonds  or  receipts  for  government  annuities. 
Where  the  testator  bequeathed  all  his  ^  money '  in  the  Bank  of 
England,  and  never  bad  any  cash  in  tlie  bank,  but  was  entitled 
to  some  three  per  cents  and  five  per  cents  bank  annuities,  Sir 
William  Grant,  M.  E.,  held  that  the  stock  passed.  Bnt 
though  upon  the  whole  context  of  the  will  stock  may  pass  by 
the  term  '  money '  yet  '  money '  does  not,  by  the  force  of  the 
word,  include  stock."  In  2  Redfield  on  Wills,  129,  it  is  said : 
"  The  word  *  money '  in  a  will  means  that  and  nothing  else, 
but  when^used  with  other  words  it  may  have  much  greater 
extension."  In  Wigram  on  Wills  (O'Hara's  ed.),  69,  the  author 
fiays:  "The  term  ^ money ^  in  America  would  doubtless  pass 
all  debts  and  annuities,  stocks  and  securities  belonging  to  the 
testator.  The  phrase  *  ready*  money '  is  perhaps  usually  differ- 
ent in  meaning."  In  Roper  on  Legacies,  it  is  said  that  "  the 
word  *  money '  unaided  by  the  context,  will  include  cash,  bank 
notes,  money  at  the  bankers,  notes  payable  to  bearer,  exchequer 
bills,  and  bills  of  exchange  indorsed  in  blank,  because  they, 
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as  before  observed,  are  not  to  be  considered  aa  choses  in  action, 
but  money  of  the  persons  in  whose  possession  they  are.  But 
choses  in  action,  promissory  notes  not  payable  to  bearer, 
government  stock,  long  annuities  and  Columbian  bonds  will 
not  pass  under  the  word  *  money.' "  In  the  Estate  of  Thomas 
Miller  (48  Cal.  165  ;  17  Am.  Kep.  422),  the  court  held  that  the 
word  "money"  used  in  making  a  devise  in  a  will  will  be 
construed  to  include  both  personal  and  real  property,  if  it 
appears  from  the  context  and  on  the  face  of  the  instrument 
that  such  was  the  intention  of  the  testator.  In  Manning  v. 
Pnrcdl  (7  DeG.,  M.  &  G.  55),  it  was  held  that  under  a  bequest 
of  "all  my  moneys,"  money  due  on  deposit  notes,  at  the' 
testator's  bankers,  as  well  as  on  the  balance  of  his  current  ac- 
count, and  also  money  in  the  hands  of  a  stakeholder  on  a  bet^ 
would  pass.  In  Parker  v.  MarcJiant  {\9  Eng.  Ch.  355),  it 
was  held  that  a  testator's  balance  at  his  bankers  would  pass 
under  the  words  "ready  money."  In  Fryer  v.  Ra/nkin  (11 
Simons,  55),  there  was  a  bequest  in  the  following  words :  "  I 
give  and  bequeath  unto  my  dear  wife  Susannah  Fryer,  all  my 
ready  money  at  my  bankers,  in  my  dwelling-house  or  else- 
where ;  by  which  I  mean  money  not  invested  in  security  or 
otherwise  bearing  interest,  but  which  I  may  have  in  hand  for 
current  income  and  expenses,  at  the  time  of  my  decease;" 
and  it  was  held  that  cash  balances  in  the  hands  of  the  testa- 
tor's bankers  and  of  his  agent,  and  dividends  of  stock  due  at 
the  testator's  death,  passed  by  the  bequest,  but  that  the  rent  of 
a  house  and  the  interest  of  a  sum  due  on  mortgage  did  not 
pass.  In  Byrom  v.  Brandreth  (Law  Rep.  16  Eq.  475),  there 
was  a  bequest  of  "  any  money  of  which  I  may  die  possessed," 
and  it  was  held  to  include  cash  in  the  house  and  money  at  the 
bankers,  and  any  money  of  which,  at  the  time  of  her  death,  she 
might  have  claimed  immediate  payment;  but  not  the  appor- 
tioned part  of  an  annuity,  or  of  interest  payable  to  her  which 
bad  accrued  from  the  last  stated  days  of  payment  to  her  death, 
nor  a  legacy  due  to  her  which  had  not  been  acknowledged  as  at 
her  disposal.  In  Waite  v.  Ccmibes  (5  De  G.  &  S.  676),  it  was 
held  that  the  word  "  moneys  "  must  be  taken  to  include  stock 
in  the  funds.    The  vice-chancellor  said  :  '*  There  is  no  doubt 
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upon  the  authorities  that  the  word  ^  moneys '  may  pass  stoek 
in  the  funds,  it  being  a  question  of  construction  upon  the 
whole  will  whether  the  testator  meant  to  use  the  word  in  that 
sense  or  not."  In  Beck  v.  McOiUis  (9  Barb.  85)  it  was  held 
that  under  a  bequest  of  '^  all  moneys  "  that  the  testator  should 
die  possessed  of,  the  legatee  was  entitled  to  the  cash,  using  the 
term  in  its  proper  sense,  which  the  testator  at  the  time  of  his 
death  had  in  his  possession,  or  deposited  in  bank,  and  to  noth- 
ing else.  In  Mann  y.  The  Executors  of  Mann  (1  Johns'  Ch. 
231),  it  was  held,  that  where  the  testator  bequeathed  to  his 
wife  all  the  rest,  residue  and  remainder  of  the  moneys  belong- 
ing to  his  estate  at  the  time  of  his  decease,  the  word  '^  moneys '' 
must  be  understood,  in  its  legal  and  popular  sense,  to  mean 
gold  or  silver,  or  the  lawful  currency  of  the  country,  or  bank 
notes,  where  they  are  known  and  used  in  the  market  as  cash, 
or  money  deposited  in  bank  for  safe-keeping ;  and  not  to  com- 
prehend promissory  notes,  bonda  and  mortgages,  or  other 
securities,  there  being  nothing  in  the  will  itself  to  show  that 
the  testator  intended  to  use  the  word  in  that  extended  sense. 

We  have  made  these  citations  at  some  length  to  show  what 
scope  has  been  given  to  these  words,  and  how  differently  thej 
have  been  construed  by  the  courts  and  text  writers.  We  can- 
not perceive  that  they  have  received  'different  constmctionB  in 
this  country  from  that  which  they  have  received  in  England. 
Ordinarily,  standing  alone,  they  have  been  held  to  mean  only 
that  which  passes  current  as  money,  including  also  bank  de- 
posits. But  when  read  with  the  context  they  may  be  held  to 
mean  any  kind  of  personal  property,  and  it  is  the  office  of 
the  courts,  considering  everything  which  may  properly  be  re- 
sorted to  for  aid,  in  every  case  to  give  effect  to  the  intentions  of 
the  testator  in  their  use. 

The  money  here  in  controversy  was  received  by  the  defend- 
ant from  McChair  as  the  agent  of  his  wife.  After  he  received 
it,  it  could  fairly  be  treated  as  ^'  ready  money "  in  his  hands 
for  her.  At  the  time  he  received  it  she  had  become  imbecile 
and  incompetent  to  do  business,  and  therefore  it  remained  in 
his  hands  as  a  depositary.  He  used  it,  subject,  however,  to 
his  liability  to  account  for  it  and  pay  it  over  whenever  lawful 
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demand  sbould  be  made  upon  him  for  it.  It  was  not  money 
invested  in  secnrities,  or  ont  npon  interest ;  but  it  was  like 
money  in  bank  liable  to  be  paid  npon  call,  and  held  by  him  as 
a  simple  depositary.  She  regarded  money  in  bank,  for  which 
the  bank  was  simply  her  debtor,  liable  to  pay  her  npon  proper 
demand,  as  ready  money;  and  when  she  spoke  of  money, 
"  either  in  bank  or  elsewhere,"  she  meant  all  her  money  that 
was  situated  similarly  to  that  which  she  had  in  bank.  She 
evidently  did  not  use  the  words  "ready  money"  in  their 
limited  sense,  and  she  did  not  probably  mean  besides  the  money 
deposited  in  bank  simply  money  kept  on  hand  by  her  in  her 
house  or  npon  her  person ;  but  she  meant  ready  money  in 
bank  or  anywhere  else.  Money  in  the  possession  of  her  hus- 
band occupying  the  same  house  with  her,  which  was  at  all 
times  subject  to  call,  could  with  some  propriety  be  called  ready 
money. 

While  we  do  not  deem  this  case  entirely  free  from  doubt, 
we  think  the  husband  should,  under  the  circumstances,  have 
the  benefit  of  the  doubt,  and  that  the  bequest  should  have 
effect  upon  the  money  in  his  hands. 

The  judgment  of  the  general  term  should,  therefore,  be 
reversed  and  judgment  given  for  the  defendant,  with  costs. 

All  concur,  except  Finch,  J.,  who  took  no  part. 

Judgment  accordingly. 


Ludlow  vs.  Ludlow. 

[36  New  Jersey  Eq.  697.] 

ExEcirnoN  of  wills. — Acknowledgment  by  words  or  acts 


Under  A  stAtate  requiring  an  "  acknowledgment "  by  testator  of  a  signature  to  his 
will  made  by  a  third  person  and  a  "declaration  "  of  the  instniment  as  his  last  will, 
the  testator  mast,  by  an  open  expression  in  words  or  nnmistakable  acts,  indicate 
his  recog^it  ion  of  the  testamentary  act  in  which  he  is  engaged,  and  of  the  gen- 
QioenesB  of  the  signatare  and  will  presented  to  the  witnesses. 

Vol.  in.— 16 
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On  appeal  from  a  decree  6f  the  ordinary  reversing  a  decree 
of  the  Orphans  Court  of  Essex  county,  which  admitted  to  pro- 
bate a  writing  purported  to  be  the  last  will  of  William  A. 
Ludlow. 

The  subscribing  witnesses  alone  were  examined.  The  ma- 
terial facts  shown  are  that  deceased  came  to  James  E.  Earri- 
son^s  store  and  met  his  brother  James  C.  Ludlow.  The  latter 
came  to  Harrison  and  said,  '^  My  brother  has  been  making  his 
will  and  I  would  like  to  have  you  witness  it."  All  three  stepped 
behind  a  desk  when  James  said,  ''  This  is  my  brother^s  will;  I 
would  like  to  have  you  witness  it."  Deceased  then  signed  the  in- 
strument and  Harrison  attached  his  name  as  a  subscribing  wit- 
ness. Harrison  then  went  outside  the  desk  to  where  one  Miller 
stood,  in  the  store,  about  ten  feet  distant  from  the  desk,  and  said, 
"  Mr.  Miller,  Mr.  Harrison  has  been  kind  enough  to  witness  ray 
brother's  will ;  now  I  want  you  to."  Miller  went  to  the  desk  be- 
side deceased,  and  signed  as  a  witness.  Harrison  left  the  desk, 
as  Miller  approached,  and  went  to  the  place  where  the  latter  had 
been  standing.  The  desk  was  a  low  inclosnre,  about  five  feet 
high,  with  transparent  glass  at  the  top.  Miller  did  not  see  Har- 
rison or  decedent  sign  the  instrument.  He  thought  decedent 
was  executing  his  will,  because  James  G.  Ludlow  had  told  hiro, 
a  few  weeks  before,  that  his  brother  intended  to  make  a  will. 
He  said  he  may  have  glanced  at  them,  but  did  not  know  what 
they  were  doing.  He  could  see  them  and  decedent  could  see 
him.  He  said  decedent  did  not  say  the  instrument  was  his  last 
will,  or  request  him  to  sign  it.  Neither  did  James  say  anything 
to  him  further  than  detailed.  He  did  not  hear  anything  said 
inside  the  desk,  and  did  not  know  whether  deceased  heard  James 
request  him  to  sign  the  instrument.  Over  deceased's  signature, 
at  the  end  of  the  will,  were  the  words,  "  Signed  and  sealed  this 
Twenty-eighth  day  of  November,  in  the  year  of  our  Lord  eigh- 
teen hundred  and  seventy-nine,"  and  over  the  names  of  the  wit- 
nesses, the  words  "  In  the  presence  of." 

T.  N,  Mc Carter^  for  appellants. 

J.  IF.  Taylor^  for  respondents. 
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ScuDDER,  J.  After  careful  consideration  of  the  evidence  of 
the  subscribing  witnesses  to  this  writing,  with  the  desire,  if 
possible,  to  give  effect  to  the  apparent  intention  of  the  dQce- 
dent,  I  have  been  unable  to  reach  the  conclusion  that  it  should 
be  admitted  to  probate.  The  statute  of  March  12th,  1851,  pre- 
scribes the  formalities  to  be  observed  in  the  due  execution  of 
wills  and  testaments,  and  unless  these  appear  in  some  manner, 
there  is  no  legal  sufficiency  to  devise,  pass  or  bequeath  the  es- 
tate and  property  of  the  owner.  These  requirements  differ 
from  those  found  in  the  laws  of  other  States,  and  in  the  various 
decisions  which  have  been  given,  we  are  likely  to  be  misled, 
unless  these  differences,  and  the  exact  statements  of  facts, 
are  most  closely  observed.  It  is,  therefore,  safer  and  easier 
to  interpret  the  words  and  phrases  of  our  own  law  by  the 
usual  rules  of  construction,  and  apply  them  to  the  facts  of  each 
case  as  they  may  be  presented.  In  making  this  examination 
we  are  struck  with  the  number  and  particularity  of  these  forms, 
as  if  it  were  the  purpose  of  the  law  to  protect  the  person  who 
would  dispose  of  property  by  will,  from  the  possibility  of 
deception  or  undue  influence.  By  our  law  the  will  and  testa- 
ment (1)  shall  be  in  writing ;  (2)  shall  be  signed  by  the  testator ; 
(3)  this  signature  sha^l  be  made  by  the  testator,  or  the  making 
thereof  acknowledged  by  him ;  (4)  and  such  writing  declared  to 
be  his  last  will  in  the  presence  of  two  witnesses  present  at  the 
same  time,  who  shall  subscribe  their  names  thereto  as  witnesses, 
in  the  presence  of  the  testator.  The  last  clause,  relating  to  the 
presence  of  witnesses  and  the  presence  of  the  testator,  requires 
that  all  shall  be  together  when  the  signature  is  made,  or  the 
making  thereof  acknowledged,  and  when  the  declaration  that  it 
is  his  will  is  made.  Our  earlier  statute,  passed,  March  I7th, 
1714,  required  that  all  wills  and  testaments  to  devise  lands,  ten- 
ements and  hereditaments  should  "  be  made  in  writing,  signed 
and  published  by  the  testator  in  the  presence  of  three  subscribing 
witnesses."  This  differs  from  the  English  statute  of  29  Car.  II, 
c.  3,  §  5,  mainly  in  the  points  that  while  by  the  latter  the  will 
shall  be  signed  only,  our  statute  requires  that  it  shall,  be  both 
signed  and  published ;  and  while,  by  the  construction  given  to 
the  English  statute,  an  acknowledgment  by  the  testator  of  his 
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Bignature  in  the  presence  of  witnesses  was  suflBcient,  although 
thej  did  not  see  him  sign  his  name,  such  acknowledgment  was 
not  hy  our  law  regarded  as  proof  of  the  signing.  {Combs  v. 
JoUey^  2  Gr.  Ch.  625.)  These  differences  are  compared  and 
discussed  in  Compto7i  v.  Mitton^  7  Hal.  70. 

The  expression  **  in  presence  of  witnesses,"  used  in  the  stat- 
ute, is  there  said  to  be  satisfied  if  the  subscribing  witnesses  were 
so  situated  that  they  could  and  would  naturally  see  the  signiDg 
and  hear  the  publishing.  The  statute  of  1851  changed  this  kw, 
made  the  acknowledgment  of  the  signature  proof  of  signing, 
retained  the  act  of  publication,  in  different  phraseology,  in  the 
presence  of  two  witnesses.  The  alteration  made  by  substituting 
"  declared  to  be  his  last  will "  for  "  published  by  the  testator," 
does  not  change  the  requirement  that  there  shall  be  some  word 
or  act  by  the  testator,  or  in  his  presence,  by  which  it  may  be 
manifested  to  the  witnesses  called  to  attest  that  the  testator 
knew,  and  wished  them  to  know,  that  he  was  executing  his  last 
will  and  testament.  {Mundy  v.  Mundy^  2  McCart.  290 ;  In  n 
McElwairC%  WiU,  3  C.  E.  Gr.  499.) 

The  words  of  attestation  above  the  names  of  the  testator 
and  the  witnesses  in  this  paper,  '*  signed  and  sealed,  etc.,"  and 
"  in  presence  of,"  are  not  proof  of  publication  according  to  the 
statute.  In  Comjpton  v.  Mitton  and  Combs  v.  JdUey^  the  court 
say  that  the  better  and  safer  rule  is  to  require  a  literal  con- 
struction of  the  statute  in  regard  to  the  publication  ;  and  in 
Allaire  v.  Allaire^  8  Vr.  312, 325,  it  is  said  that,  if  the  attes- 
tation clause  does  not  contain  all  the  requisites  to  the  making  of 
a  will,  affirmative  proof  must  be  made  of  its  execution  in  the 
manner  and  with  the  formalities  prescribed  by  the  statute. 
With  this  burden  of  proof  resting  on  the  proponents,  and  with 
the  requirements  of  the  statute  before  us,  we  must  examine  the 
facts  of  this  case  to  see  whether  there  has  been  a  due  execution 
of  this  will.  In  some  points  it  is  conformed  to  the  statute.  It 
is  in  writing ;  it  is  signed  by  the  testator ;  it  is  attested  by 
the  names  of  two  witnesses ;  but  the  signature  was  not  made  in 
the  presence  of  two  witnesses  present  at  the  same  time.  This 
is  manifest  from  the  facts  that  Mr.  Miller  was  ten  feet  away 
from  the  place  where  the  signature  was  made  inside  the  desk; 
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he  was  at  the  time  engaged  in  his  work  in  the  store,  and  his  at- 
tention had  not  been  specially  called  at  the  time  to  the  act  in 
which  William  A.  Ludlow  was  engaged.  Mr.  Harrison  was 
near  and  saw  him  sign  his  name,  bat  Mr.  Miller  testifies  that 
he  did  not  see  him  writing  or  subscribing  his  name  to  the  pa- 
per, nor  did  he  know  at  the  time  that  he  was  executing  his  will. 
He  was  not  then  a  witness  called  upon  for  that  purpose.  If 
the  writing  was  legally  executed,  it  must  be  under  the  alterna- 
tive requirement  that  the  making  of  the  signature  was  ac- 
knowledged by  the  testator  in  the  presence  of  two  witnesses 
present  at  the  same  time.  But  there  was  no  acknowledgment 
of  the  signature,  nor  any  declaration  of  the  testator  that  the 
writing  was  his  last  will  and  testament,  in  the  presence  of  two 
witnesses  present  at  the  same  time.  This  was  not  done  in  words, 
for  the  only  expression  of  William  A.  Ludlow  after  he  came 
into  the  store,  testified  to  by  the  witness  Mr.  Harrison,  was  his 
salutation  of  "  good  morning  "  as  he  entered.  Nor  does  it  ap^ 
pear  that  by  any  act  he  designated  the  signature  as  his,  or  the 
writing  as*  his  will,  when  both  witnesses  were  present.  It  is  left 
uncertain  by  the  evidence  whether  the  request  made  by  James 
C.  Ludlow,  when  he  went  to  Mr.  Miller  and  asked  him  to  wit- 
ness the  will,  was  heard  by  his  brother,  who  was  standing  in- 
side the  desk.  It  is  not  necessary  that  the  testator  should,  by 
his  own  words,  acknowledge  the  signature,  and  declare  the 
writing  to  be  his  last  will ;  this  in  some  cases  may  be  impossi- 
ble through  sickness  or  bodily  infirmity.  It  may  be  done  in 
his  presence  and  hearing  by  another  acting  for  him  with  his  as- 
sent. (  Whitenach  v.  StryJceVy  1  Gr.  Ch.  8.)  But  he  must,  by 
some  word  or  sign,  clearly  indicate  his  recognition  of  the  testa- 
mentary act  in  which  he  is  engaged,  and  of  the  genuineness  of 
the  signature  and  will  which  are  presented  to  the  witnesses  for 
their  attestation.  The  words  used  in  the  statute,  "acknowl- 
edgment "  and  "  declared,"  demand  an  open  expression,  either 
in  words  or  unmistakable  acts ;  and  we  have  no  right  to  change 
their  obvious  meaning,  or  substitute  conjecture  for  positive 
proof  of  conformity  to  their  requirement. 

The  case  of  Inglesant  v.  Inglesant^  L.  R  (3  P.  &  D.)  172, 
where  the  will  was  admitted  to  probate,  most  nearly  resembles 
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this  case  in  the  facts,  but  the  English  statute  of  wills  (1  Vict,  c 
26,  §  9)  does  not  require  any  declaration  or  publication  by  the 
testator  in  the  presence  of  witnesses,  in  addition  to  the  ac- 
knowledgment of  the  signature.  But  in  this  case  the  counsel 
against  the  will  said  that  in  all  the  reported  cases  the  testator 
did  some  act,  or  said  some  word  during  the  proceeding,  and  cited 
many  authorities  for  his  assertion.  The  late  case  of /n  re  Good$ 
of  Mary  Gunstan,  L.  R.  (7  P.  &  D.)  102  (1882),  upon  another 
point,  is  instructive  upon  the  question  of  the  suflBciency  of  an 
acknowledgment  under  the  statute,  and  many  previous  cases  are 
examined.  The  court  say  that  not  only  must  there  be  an  ac- 
knowledgment, within  section  9  of  the  wills  act,  but  the  wit- 
nesses must  at  the  time  of  the  acknowledgment  see,  or  have  the 
opportunity  of  seeing,  the  signature  of  the  testator.  But  I 
have  purposely  avoided  other  references  to  cases  decided  else- 
where, for  reasons  already  given. 

Upon  another  point  presented  in  the  argument  of  counsel, 
it  is  very  certain  that  the  afSdavit  of  James  E.  Harrison,  one 
of  the  subscribing  witnesses,  taken  before  the  surrogate,  when 
the  will  was  propounded  for  proof  before  him,  cannot  have  the 
effect  claimed  for  it,  of  outweighing  the  evidence  of  both  Har- 
rison and  Miller,  who  describe  particularly  the  manner  of  the 
execution  of  the  will.  Where  there  is  a  perfect  attestation 
clause,  supported  by  the  affidavit  of  one  of  the  subscribing  wit- 
nesses, the  presumption  is  very  strong  in  favor  of  the  due  exe- 
cution of  the  will ;  but  where  the  attestation  clause  is  defect- 
ive, as  in  this  case,  and  from  the  testimony  of  both  witnesses  it 
appears  that  the  will  was  not  duly  executed,  the  customary 
formal  affidavit  of  one  of  them  on  offering  the  will  for  probate 
is  entitled  to  little  weight.  The  case  of  Wright  v.  Rogers^  L. 
R.  (1  P.  &  D.)  678,  cited  by  the  proponents*  counsel,  was  unlike 
this.  There  was  a  full  attestation  clause,  and  one  of  the  wit- 
nesses had  died ;  the  other  testified  that  the  will  was  not  duly  ex- 
ecuted, but  the  court  doubted  this  evidence,  which  was  opposed 
by  proof,  and  gave  effect  to  the  attestation.  In  Croftx.  Oroft^ 
4  Sw.  &  Tr.  10,  where  both  witnesses  swore  that  the  will  was 
not  duly  executed,  and  there  was  no  opposing  proof,  the  will 
was  rejected.    The  full  particulars  given  by  both  witnesses, 
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where  there  ib  no  failure  of  memory  or  apparent  purpose  to  de- 
ceive, are  better  evidence  that  the  general  affidavit  of  one  wit- 
ness to  the  will,  and  should  control  the  judgment  of  the  court. 

The  decree  of  the  ordinary  will  be  affirmed  and  the  will  ad- 
mitted to  probate,  but,  under  the  circumstances,  costs  of  all  par- 
ties, including  a  counsel  fee  of  $100  to  each  side  in  this  court, 
will  be  ordered  to  be  paid  out  of  the  estate. 

Decree  unanimously  affirmed. 


Necemlty  for  acknowledgment  of  sfgnatore  and  will  bj  testator.— 

The  attestation  of  the  witnesses  to  a  will  is,  primarily,  under  modem 
practice,  to  the  ngnOture  of  the  testator,  and  only  incidentally  to  the  tes- 
tamentary character  of  the  writing.  See  the  note  to  Flood  v.  Pragoff, 
anU^  p.  77,  as  to  the  necessity  of  knowledge,  on  the  part  of  the  witnesses, 
of  the  character  of  the  paper  they  attest.  The  statute  of  wills  expressly 
provides  (1  Vict.  c.  36,  §  18),  "that  every  will  executed  in  manner  herein- 
hefore  required,  shall  ho  valid  without  any  other  puhlication  thereof." 
The  weight  of  authority,  in  England,  hefore  this  statute,  was  that  no  for- 
mal publication  of  the  will  was  requisite.  Boss  y.  Ewen,  8  Atk.  156; 
Hoodie  y.  Reid,  7  Taunt.  861 ;  Doe  d,  Spilshury  t.  Burdett,  4  Ad.  &  EIL 
14;  6  M.  &  G.  886;  10  CI.  &  Fin.  840. 

But,  in  seyeial  of  the  United  States,  statutes  provide  that  there  must 
be  a  more  or  less  formal  puhlication,  hy  the  testator,  or  some  acknowledg- 
ment on  his  part,  of  the  testamentary  act,  and  the  courts  in  several  States 
have  so  held,  independently  of  statutory  requirements. 

Statutes  in  New  Jersey,  New  York,  Georgia,  California,  Arkansas, 
Nebraska  and  Louisiana,  require  publication. 

In  Mississippi,  in  a  carefully  considered  case,  the  formal  publication 
of  a  last  will  or  testament,  by  the  testator,  is  held  unnecessary.  There 
being  no  statutory  provision  on  that  point  in  Mississippi,  a  will  in  that 
State  may  be  good,  under  the  statute  of  frauds,  without  any  words  of  the 
testator  declaratory  of  the  nature  of  the  instrument,  or  any  formal  recog- 
nition of  or  allusion  to  it.    Watson  v.  Pipes,  83  Miss.  451. 

In  South  Carolina,  Vermont,  Iowa  and  Wisconsin,  a  similar  doctrine  is 
found  in  the  reported  cases.  Verdier  v.  Verdier,  8  Uich.  L.  135 ;  Dean  v. 
Heirs  of  Dean,  27  Vermont,  746;  Re  Hulse's  Will,  52  Iowa,  662;  s.  c.  1 
Am.  Prob.  R  352;  Meorer's  Will,  44  Wisconsin,  892. 

In  New  York,  under  the  statute,  the  courts  have  been  content  with 
▼ery  slight  acts,  and  words  of  publication.  Darling  t.  Arthur,  22  Hun, 
84;  Von  Hoffman  v.  Ward,  4  Redf.  244. 

Answering  ''yes  ^  inimswer  to  a  question  put  as  to  the  testamentary 
btention  of  the  testator,  has  been  held,  both  in  that  State  and  in  Illinois,  a 
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sufficient  publicatioii.   Reeve  v.  Crosby,  3  Redf.  74;  Jamison  y.  Jamison, 
4  Bradf .  188 ;  Harrington  v.  Steers,  82  lUinois,  50. 

And  the  publication  need  not  be  made  in  the  very  act  of  signing,  but 
it  is  sufficient  if  done  in  the  course  of  the  transaction,  and  upon  the  same 
occasion.    Re  Collins,  5  Redf.  20. 

But  an  old  case  holds  that  mere  silent  assent  is  not  sufficient.  Heyer 
V.  Berger,  1  Hoff.  Ch.  1. 

In  Kentucky,  the  writing,  signing  and  attesting  of  a  will  are  of  them- 
selves a  sufficient  publication.  Ray  v.  Walton,  2  A.  K.  Marsh.  74; 
Swift  V.  Wiley,  1  B.  Mon.  118;  Soward  v.  Soward,  1  Duv.  181. 

So  in  Massachusetts  and  South  Carolina.  Osbom  v.  Cook,  11  Cnsh. 
582;  Black  v.  Ellis,  8  Hill  (S.  C),  68. 

An  acknowledgment  of  the  signature  by  the  testator  has  been  held  a 
good  publication.  Webb  v.  Fleming,  39  Ga.  808;  Seguine  v.  Seguine, 
2  Barb.  885;  Robinson  v.  Smith,  18  Abb.  Pr.  859. 

So  a  nod  by  a  deaf  man.    Gamboult  v.  Public  Adm.  4  Bradf.  226. 

In  Arkansas  it  has  been  held  not  necessary  to  show  actual  declarations 
of  the  testator  to  establish  publication,  but  from  all  the  attending  cir- 
cumstances, signing,  attesting,  etc.,  publication  will  be  inferred.  Rogers 
V.  Diamond,  18  Ark.  474. 

Publication  may  be  established  by  the  testimony  of  one  attesting  wit- 
ness in  opposition  to  the  other,  the  presumption  being  in  favor  of  a  pub- 
lication.    Auburn  Seminary  v.  Calhoun,  25  K.  Y.  422. 

In  Pennsylvania,  it  is  sufficient  if  the  will  be  declared  by  the  testator 
to  be  his  *'  act  and  deed."    Joy  v.  Kennedy,  1  Watts  &  S.  896. 

A  statement  in  the  attestation  clause,  that  the  instrument  is  the  will 
of  the  testator,  is  not  a  sufficient  publication.  Brinkerhoff  v.  Remsen,  8 
Paige,  488;  Raskin  v.  Baskin,  86  N.  Y.  416;  Abbey  v.  Christy,  49  Baib. 
276. 

In  Louisiana,  the  answer  ^'yes,"  in  reply  to  a  question  as  to  the  testa- 
mentary character  of  the  instrument,  is  not  sufficient  publication.  Mc- 
Caleb  V.  Douglass,  16  La.  Ann.  827. 

But  a  declaration  that  the  instrument  contains  the  last  intentions 
of  the  testator  is  sufficient.  Succession  of  Morales,  16  La.  Ann.  267; 
Buntin  v.  Johnson,  28  La.  Ann.  796. 

Formal  execution  is  sufficient  publication  in  Delaware.  Smith  v. 
Dolby,  4  Harring.  850. 

Where  the  testator  was  shown  to  have  known  the  instrument  was  his 
will  and  intended  to  execute  it,  and  did  execute  it,  and  it  was  duly  at- 
tested, such  a  state  or  case  has  been  held  sufficient  publication.  Cilley 
V.  Cilley,  84  Maine,  162;  Beane  v.  Yerby.  12  Gratt.  289;  Hogan  v.  Groe- 
venor,  10  Mete.  54 ;  Brown  v.  McAllister,  84  Indiana,  875 ;  Dickie  v.  Car- 
ter, 42  niinois,  876. 

See,  generally,  Will  of  Convey,  1  Am.  Prob.  R.  90;  Haynes  v.  Haynes, 
Id.  268. 
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Matter  of  Schouler. 

[134  Mass.  426.] 

LeQAGT  for   "  CHARITABLE   PUBP08E8,  MASSES,  <fec." 

A  direction  by  tesUtriz,  that  a  person  named  shall  draw  the  moneys  ont  of  a  cer- 
tain bank  and  apply  them  partly  to  her  burial  and  fdneral  expenses,  and  **  the 
residue  for  charitable  purposes,  masses,  Ac,"  creates  a  yalid  charitable  use, 
and  upon  the  death  of  the  trustee  named  by  the  testator  the  court  may  appoint 
kia  successor. 

Petition  in  equity  for  a  constraction  of  the  will  of  Cath- 
erine Powers,  filed  by  the  administrator  with  the  will  annexed. 

C  S.  BarrowSy  Assistant  Attorney  General,  for  the  Com- 
monwealth. 

P.  A.  CoUins,  for  the  trustee. 

MoKTON,  C.  J.  The  will  we  are  called  upon  to  construe, 
written  by  an  illiterate  person,  is  as  follows  :  "  Boston,  Sept. 
27,  1857.  I  the  undersigned  do  authorize  the  Rev.  Thos. 
Lynch  to  withdraw  the  contents  of  my  bank  book  $250.3Vir  ^^' 
93343.  The  Provident  Institution  for  Savings  in  the  town  of 
Boston  after  my  death  being  of  sound  mind,  memory  and  un- 
derstanding. Said  money  to  be  disposed  of  as  follows,  part  for 
my  burial  and  funeral  expenses  and  the  residue  for  charitable 
purposes,  masses,  &c.''  If  we  disregard  the  punctuation,  and 
supply  a  few  words  accidentally  omitted,  the  main  intention 
of  the  testatrix  is  suflSciently  clear.  Being  unmarried  and  with- 
out any  near  kindred,  her  object  was  to  devote  to  public  char- 
itable purposes,  after  payment  of  her  funeral  expenses,  her 
money  deposited  in  the  Provident  Institution  for  Savings,  be- 
ing the  whole  of  her  estate.  The  terms  of  the  bequest  clearly 
manifest  the  intention  to  crefite  a  trust  in  the  Eev.  Thomas 
Lynch.  He  is  to  take  the  estate,  not  for  his  own  use,  but  to  be 
disposed  of  for  the  purposes  she  directs.  The  omission  of  the 
words  ^^  in  trust "  is  immaterial,  as  the  intention  is  clearly  man- 
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ifested  that  the  whole  property  shall  be  applied  bj  the  legatee 
for  the  benefit  of  other  persons  than  himself.  {Nichols  v. 
AUen^  130  Mass.  211,  and  eases  cited.) 

The  trusts  defined  by  the  will  are  that  the  property  is  "  to 
be  disposed  of  as  follows,  part  for  my  burial  and  funeral  ex- 
penses and  the  residue  for  charitable  purposes,  masses,  &c." 
Masses  are.  religious  ceremonials  or  observances  of  the  church 
of  which  she  was  a  member,  and  come  within  the  religions  or 
pious  uses  which  are  upheld  as  public  charities.  {Jackson  v. 
PhiUipSy  14  Allen,  539,  553.)  The  abbreviation  "  &c,"  equiv- 
alent to  "  etc."  or  ^'  et  cetera,"  imports  other  purposes  of  a  like 
character  to  those  which  have  been  named.  Noscitur  a  sociis. 
It  is  not  the  fair  construction  to  hold  that  it  imports  that  the 
trustee  may  apply  the  property  to  other  purposes  not  charita- 
ble, at  his  discretion.  This  is  not  the  necessary  or  obvious  con- 
struction, and  it  defeats  the  main  purpose  of  the  testatrix,  ap- 
parent in  the  will,  to  devote  her  property  to  charitable  uses. 
We  therefore  construe  the  will  as  meaning  that  the  trustee  is  to 
apply  the  residue  to  charitable  purposes,  masses  or  other  chari- 
table uses. 

Though  the  specific  objects  of  the  charity  are  not  named  by 
the  testatrix,  but  are  left  to  the  discretion  of  the  trustee,  the 
rights  of  the  heirs  at  law,  or  of  the  Commonwealth  by  escheat, 
are  devested.  Such  bequests  are  upheld  as  bequests  to  public 
charities.  {Saltonstall  v.  Sanders^  11  Allen,  446;  see  also 
Jackson  v.  Phillips^  uhi  supra  /  Nichols  v.  AUen^  ubi  supra  / 
Brown  v.  Kelsey^,^  Cush.  248.) 

We  cannot  doubt  that,  if  the  Eev.  Thomas  Lynch  had  lired 
until  the  will  was  proved,  he  would  have  been  entitled  to  the 
property,  to  be  applied  by  him  as  trustee  to  charitable  uses,  as 
directed  by  the  will.  He  died  before  the  will  was  proved,  and 
therefore  did  not  qualify  as  trustee.  But  this  does  not  defeat 
the  trust.  The  main  object  and  purpose  of  the  testatrix  was  to 
devote  her  small  estate  to  charity.  She  nominated  her  spirit- 
ual adviser  as  a  trustee,  with  power  to  select  the  particular  ob- 
jects of  charity.  The  will  is  very  inartificial,  but  we  think  that 
her  intention  was  that  the  power  and  discretion  to  select  ob- 
jects of  charity  should  attach  to  the  trust,  and  was  not  personal 
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to  the  nominee ;  and  that  it  is  a  case  where  the  courts  may  prop- 
erly supply  a  trustee,  in  order  to  carry  into  effect  her  main  and 
controlling  purpose.  {Harvard  CoUege  v.  Theological  Educor 
lion  Societyy  3  Gray,  280,  282 ;  Attorney  General  v.  Andrew^ 
3  Ves.  633 ;  Moggridge  v.  ThackweU^  7  Ves.  36.) 

Archbishop  Williams  has  been  appointed  as  such  trustee ; 
and  the  administrator  with  the  will  annexed,  should  pay  over 
to  him  the  property,  with  its  accumulations,  to  be  by  him  ap- 
plied according  to  the  directions  of  the  will. 

Decree  accordingly. 


See  Rhymer's  Appeal,  2  Am.  Prob.  B.  171. 


Beagak  vs.  Stanley. 

[11  B.  J.  Lea,  816.] 

EnTBIES  is  DIABT  may  constitute  holographic  will. — ^WlLL  OF 

PBESONALTY. 

Entries  of  a  testamentary  character,  made  at  different  dates  in  a  diary  in  deceased's 
handwriting,  oyer  his  signature,  may  be  probated  as  a  holoj^raphic  wilL 

An  entry  of  a  testamentary  character  by  decedent,  in  a  diary,  may  be  proved  as 
a  wiU  of  personalty,  although  not  signed  by  him. 

Appeal  from  the  Circuit  Court  of  Fayette  county. 
JI,  C.  Moorman  and  Oeorge  Hardin^  for  plaintiflf. 
Stainlack  dk  Riddick  and  H.  P.  BobBon^  for  Stanley. 

Cooper,  J.  The  issue  of  devisavit  vel  non  in  this  case  was 
tried  by  the  circuit  judge  without  a  jury,  and  found  in  favor  of 
the  proposed  will.    The  defendants  appealed  in  error. 

L.  E.  Stanley,  the  alleged  testator,  died  on  the  morning  of 
the  29th  of  November,  1879,  at  his  residence  in  the  town  of 
La  Grange,  Tennessee,  leaving  the  propounders  and  contestants 
of  the  will  in  controversy,  who  were  related  to  him  in  the  de- 
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^ree  of  second  cousins,  and  citizens  of  Texas,  as  his  only  heirs 
and  next  of  kin.  He  was,  at  the  time  of  his  death^  about  bixty- 
five  years  of  age,  a  bachelor,  living  alone  and  keeping  house 
with  one  servant,  an  old  negro  woman  named  Lucy  Freeman. 
He  was  a  justice  of  the  peace,  the  treasurer  of  the  town  cor- 
poration, and  also  treasurer  of  one  or  more  lodges  of  secret 
societies.  His  estate  consisted  of  about  $4,000  in  personalty, 
and  of  realty  of  nearly  equal  value.  The  writings  propounded 
as  the  will  of  the  deceabed  were  embodied  in,  and  formed  parts 
of,  a  diary  or  journal  kept  by  him  in  a  large  blank  book.  The 
entries  in  the  diary  are  generally  dated,  commencing  May  1, 
1878,  and  ending  November  27,  1879,  the  day  before  the 
morning  of  his  death.  The  diary  is  closely  written,  the  entries 
following  each  other  without  blank  spaces.  The  proposed  will 
consists  of  certain  of  the  entries  of  the  diary  under  date  as  fol- 
lows: September  30,1878,  October  3,  1878,  February  28,  1:879, 
April  10,  1879,  and  April  16,  1879.  The  first,  second  and 
fourth  of  these  entries  are  signed  by  the  deceased,  and  are  the 
only  entries  in  the  diary  that  are  signed.  The  entries  were 
found  by  the  trial  judge  to  constitute  a  holographic  will,  suf- 
ficient to  pass  real  and  personal  property.  The  third  of  the 
specified  entries,  dated  February  2S,  1879,  which  is  unsigned, 
the  trial  judge  found  to  be  a  good  will  to  pass  personalty. 
The  last  entry  mentioned  was  held  not  to  be  testamentary. 

The  entry  of  September  30, 1878,  sets  out  with  a  statement 
that  the  writer  had  invited  Mary  F.  Butler,  one  of  the  contest- 
ants, to  visit  him,  he  being  then  in  feeble  health  from  a  disease 
of  the  heart  which  eventually  caused  his  death ;  that  she  had 
come,  with  her  son,  J.  A.  Butler,  and  was  then  at  his  house, 
and  that  the  visit,  for  reasons  stated,  was  not  pleasant  to  him. 
The  entry  concludes  thus  :  "  Should  I  die  while  they  are  here, 
I  want  Dr.  J.  J.  PuUiam  to  take  charge  of  what  little  I  have, 
and  give  them  (Mrs.  Butler  and  son)  enough  to  take  them  to 
their  home  (Bryan,  Texas),  and  not  a  cent  more,  for  they  have 
got  enough  for  their  share.  I  have  a  little  over  four  thousand 
in  money,  and  owe  Dr.  Pulliam  a  medical  bill,  which  is  every 
cent  I  owe.  I  have  a  number  of  relations  in  Texas.  If  they 
are  no  better  than  these,  I  don't  want  them  to  have  a  cent 
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neither.  I  have  a  namesake,  L.  E.  Stanley,  living  now  in  . 
Weatherford,  Parker  county,  Texas.  If  he  is  all  right,  he 
could  have  it  all ;  if  not,  none.  Old  aunt  Lucy  Freeman, 
colored,  I  want  her  to  have  one  hundred  and  fifty  doUare.  She 
is  honest,  and  has  protected  my  interest  more  than  any  one  else 
has  ever  done,  and  can  live  in  the  room  she  now  occupies  as 
long  as  she  lives,  if  she  wants  to  do  so,  and  no  one  is  to  molest 
her  in  her  right.  And  she  has  a  cow  and  calf  which  I  gave  her 
a  few  years  ago,  when  the  cow  was  a  little  calf,  because  she 
Baved  its  life.  I  have  not  finished  my  wishes  yet,  but  I  am  in- 
terrupted and  must  stop.  But  it  is  as  good  as  I  can  say  now. 
And  I  want  what  I  have  said  above  carried  out  by  all  means,  if 
I  have  any  friends  to  do  it."    He  then  signs  his  name. 

In  the  entry  of  October  3, 1878,  he  mentions  his  intention 
of  leaving  home  that  evening  on  account  of  yellow  fever,  and 
adds :  "  I  am  here  now  alone  except  Aunt  Lucy  Freeman,  and 
if  she  lives  and  I  die,  I  want  her  to  communicate  with  Dr.  J.  J. 
Pulliam,  and  tell  him  what  I  have  told  her.  I  say  this  in 
case  I  die  and  she  lives  to  tell  him  when  he  comes  home.  I 
will  leave  the  book  with  Aunt  Lucy.  I  sign  my  name  to  this 
as  my  wish.  My  lots  Dr.  P.  can  do  as  he  thinks  best.  I  want 
my  grave  lot  put  in  good  condition.  I  have  a  plenty  to  do  it 
with.  All  my  kindred  is  distant,  and  they  care  nothing  for 
me."    Entry  signed. 

The  entry  of  February  28, 1879,  not  signed,  is  in  these 
words :  "  Received  a  letter  from  Mrs.  L.  A.  Babb,  the  first  I 
ever  received  from  her.  She  is  my  second  cousin.  They  all 
hear  that  my  health  is  bad,  and  it  makes  them  write.  But  if  I 
have  anything  to  leave  to  any  of  my  relations  in  Texas,  I  had 
rather  Lucy  Ann  Babb,  who  resides  now  at  Wortham,  Free- 
stone county,  Texas,  and  L.  E.  Stanley,  my  namesake,  who  lives 
at  or  near  "Weatherford,  Parker  county,  to  have  what  I  have 
than  any  of  the  rest.  I  do  not  want  Mary  F.  Butler,  and  her 
son  J.  A.  Butler,  to  ever  have  one  cent  of  my  estate,  should  I 
leave  anything.  They  got  their  share  beforehand  in  a  way  I 
did  not  like." 

The  entry  of  April  10, 1879,  is :  "  Eeceived  a  letter  from 
Mrs.  Lucy  Ann  Babb.    Charley  Harris  has  received  one  from 
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Jas.  A.  Butler.  Don't  write  to  ine,  but  to  liim  to  find  ont  how 
I  am  making  it.  If  I  had  100,000  dollars,  Jas.  A.  Batler,  nor 
his  mother  not  should  have  one  cent  of  it  if  I  could  help  it. 
Thej  were  to  see  me  last  summer,  and  I  soon  found  out  that 
all  they  wanted  was  what  little  1  had.  They  cost  me  between 
two  and  three  hundred  dollars.  They  are  very  little  kin  to  me 
any  way,  only  second  cousins.  Can't  or  must  not  have  one  cent  of 
my  estate  when  I  die,  and  I  want  my  friends  to  see  (to)  it,  if  I 
have  any  friends  here."     This  entry  is  signed. 

The  last  entry,  under  date  of  April  10,  1879,  which  was 
held  not  to  be  testamentary,  speaks  despond ingly  of  the  writer's 
health,  repeated  that  he  owes  no  one  anything  except  Dr. 
PuUiam,  expresses  a  desire  to  settle  this  one  debt,  and  adds : 
"  Don't  want  to  give  my  administrator  any  trouble  when  I  am 
dead,  only  to  hand  over  what  little  effects  I  have  to  the  parties 
designated." 

The  judgment  of  the  trial  court  is  that  the  cause  came  on 
to  be  heard,  and  the  court  finds  *'  the  following  paper  writing 
is  the  last  will  and  testament  of  L.  E.  Stanley,  deceased,  in 
words  and  figures  following,  to  wit,  it  being  the  first  four  entries 
in  the  diary  of  the  said  L.  E.  Stanley  which  the  proponents 
offered  to  set  up  as  his  will,"  setting  out  the  entries  in  hose  verba, 
"  And  the  court  finds  the  entries  of  date  September  30, 
1878,  October  3, 1878,  and  April  10,  1879,  as  set  out  above,  is 
the  holographic  last  will  and  testament  of  L.  E.  Stanley, 
deceased,  as  to  both  the  realty  and  the  personalty  mentioned 
therein,  all  of  said  entries  being  signed  by  him.  But  it  finds 
that  the  entry  of  date  of  February  28, 1879,  set  out  above,  is  the 
last  will  and  testament  of  L  E.  Stanley  for  his  personalty  only, 
it  not  having  been  signed  by  him.  But  the  court  does  not  un- 
dertake to  determine  whether  any  of  the  parties  in  interest 
take  anything  under  said  clause,  but  only  that  it  is  testamentary 
in  its  character.  And  the  court  further  finds  the  fifth  and  last 
entry  in  the  diary  of  said  L.  E.  Stanley,  deceased,  which  pro- 
ponent endeavor  to  establish  as  a  part  of  the  will  of  said  L.  E. 
Stanley,  deceased,  and  which  is  in  the  words  and  figures  fol- 
lowing, to  wit  (setting  it  out),  is  no  part  of  said  last  will  and 
testament.    And  the  court  doth  further  find  that  all  of  the 
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above  given  entries,  and  every  part  thereof,  are  in  the  hand- 
writing of  the  said  L.  E.  Stanlej',  deceased ;  that  eaid  hand- 
writing was.  generally  known  by  his  acquaintances,  that  it  was 
proven  by  foar  credible  witnesses,  and  that  the  book  wherein 
said  entries  were  made  was  fonnd  among  the  valuable  papers  of 
said  L.  E.  Stanley,  deceased,  after  his  death,  and  that  the  first 
four  entries  set  out  above  are  the  last  will  and  testament  of 
said  L.  E.  Stanley,  deceased.  It  is  therefore  considered  by  the 
court,"  etc. 

The  judgment  is  not  a  special  finding  of  all  the  facts,  but 
only  of  those  facts  essential  to  the  validity  under  the  statnteof 
a  holographic  will,  and  of  a  will  of  personalty.  It  does  not 
undertake  to  state  any  of  the  principles  of  law  which  should 
govern  in  the  finding  of  the  facts.  Under  these  circumstances, 
the  findings  of  fact  are  conclusive  if  there  is  any  evidence  to 
sustain  them. 

By  the  Code,  sec.  2163,  a  paper  writing  appearing  to  be  the 
will  of  a  deceased  person,  written  by  him,  having  his  name 
subscribed  to  it,  or  inserted  in  some  part  of  it,  and  found, 
after  his  death,  among  his  valuable  papers,  or  lodged  in  the 
hands  of  another  for  safe-keeping,  shall  be  good  and  sufiicient 
to  give  and  convey  lands,  if  the  handwriting  is  generally  known 
by  his  acquaintances,  and  it  is  proved  by  at  least  three  credible 
witnesses  that  they  verily  believe  the  writing  and  every  part 
of  it  to  be  in  his  hand. 

"  A  last  will,"  says  S  wineburn, "  is  a  kwful  disposing  of  that 
which  any  one  would  have  done  after  death."  It  is  a  voluntary 
disposition  of  property,  in  a  mode  recognized  by  law  to  take 
effect  lifter  death.  All  that  is  required  to  constitute  ^^  a  paper 
writing  appearing  to  be  the  will  of  a  deceased  person,"  within 
the  meaning  of  the  statute,  is  that  the  writing  should  purport 
to  be  a  disposition  of  the  writer's  property  after  his  death. 
Each  of  the  entries  quoted  above,  wluch  is  signed  by  the 
deceased,  does  either  undertake  to  dispose  of  property  of  the 
writer  after  his  death,  or  to  control  its  disposition.  Each  entry, 
therefore,  appears  to  be  a  will,  and  falls  within  the  statute  so 
far  as  this  point  is  concerned,  whether  the  language  used  be 
6ufBcient  for  the  purposes  intended  or  not,  which  is  a  matter  of 
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constrnctioii  by  the  proper  court  after  the  testamentary  charac- 
ter of  the  instrument  is  determined.  The  intention  to  conter 
some  power  or  control  on  Dr.  Pulliam,  to  give  a  bequest  and 
legacy  to  Lucy  Freeman,  and  to  put  his  grave  lot  in  good  con- 
dition, after  the  writer's  death,  is  clear. 

It  is  conceded  by  the  learned  counsel  for  the  appellants,  that 
the  evidence  is  sufficient  to  sustain  the  trial  judge's  findings  of 
all  the  other  requisites  of  the  statute  as  to  the  three  entries 
signed  by  the  deceased,  except,  he  insists,  the  essential  requisite 
that  they  were  found  among  the  valuable  papers  of  the  deceased. 
But  the  entries  are  embedded  in  the  diary  of  the  deceased, 
continuously  kept  by  him,  and  in  wliich  he  had  made  an  ad- 
ditional entry,  according  to  the  proof,  on  the  night  before  his 
death.  Valuable  papers,  within  the  meaning  of  the  statute,  are 
not  papers  having  a  money  value,  but  only  such  as  "  are  kept 
and  considered  worthy  of  being  taken  care  of  by  the  particular 
person."  {Marr  v.  Marr^  2  Head,  306.)  Entries  of  daily  trans- 
actions, whether  on  separate  sheets  of  paper  or  in  book  forni, 
preserved  by  the  writer,  and  which  the  proof  shows  he  directed 
his  servant  to  deliver  to  the  person  selected  by  him  to  manage 
his  estate  after  his  death,  would  be  valuable  papers.  If  the 
testamentary  papers  in  controversy  had  been  written  on  separate 
sheets  of  paper,  and  deposited  by  the  writer  within  the  leaves 
of  the  book  in  which  the  diary  was  kept,  it  would  scarcely  be 
contended  they  would  not  be  found  among  his  valuable  papers. 
For  a  stronger  reason  they  must  be  so  considered  if  actually 
written  in  the  book  itself  and  as  parts  of  its  entries.  Moreover, 
the  proof  shows  that  this  book  was  in  the  hands  of  the  deceased 
on  the  night  before  his  death,  and  was  found,  with  other  manu- 
script books  of  account  in  which  the  deceased  kept  his  accounts 
as  treasurer  of  the  town  of  La  Grange,  and  of  certain  secret 
lodges.  These  books  were  all  lying  upon  a  shelf  of  the  wash- 
stand,  within  a  step  of  the  bed  of  the  deceased,  and  where  he 
seems  to  have  been  in  the  habit  of  keeping  them.  On  the 
second  day  before  his  death,  he  had  called  his  servant's  atten- 
tion to  this  book,  and  directed  her  to  hand  it  to  Dr.  Pulliam  in 
the  event  of  his  own  death,  which  his  diary  shows  he  was  daily 
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anticii>ating.    The  proof  is  safficient  to  snatain'  the  finding  of 
the  trial  judge  on  the  contested  point. 

It  is  next  insisted  that  it  was  error  to  adjudge  that  some  of 
the  entries  were  entitled  to  probate  as  a  holographic  will,  and 
that  an  intermediate  entry  was  entitled  to  probate  as  a  will  of 
personalty  only,  and  then  adjudge  the  four  entries  to  be  one 
wilL  This  objection  seems  to  be  rested  on  the  idea  that  a 
holographic  will  would  be  of  a  higher  grade  of  solemnity  than 
an  informal  will  of  personalty,  and  could  not  be  revoked  by  the 
latter.  But,  with  the  exception  of  a  nuncupative  will  under  the 
provisions  of  the  Code,  sec.  2167,  every  will  validly  executed 
and  published  according  to  law  must,  to  the  extent  of  its  valid 
dispositions  of  property,  be  treated  as  of  equal  grade.  A  later 
will,  nnless  otherwise  intended,  is  only  a  revocation  of  the  pro- 
visions of  a  former  will  in  so  far  as  it  makes  a  valid  disposition 
of  the  same  property.  Any  will  known  to  the  law  which  is 
valid  as  to  particular  property  will  to  that  extent  revoke  a 
former  will,  no  matter  how  executed.  It  was  so  held  in  Grreer 
V.  IfcCrackin^  Peck,  301,  where  a  formal  will  attested  by  wit- 
nesses was  changed  as  to  certain  personalty  by  an  alteration  of 
a  bequest  made  by  a  third  person  under  the  direction  of  the 
testator  without  the  attestation  of  witnesses.  Whether  that 
decision  was  correct  in  so  far  as  it  set  up  the  alteration  as  a  valid 
will  may  admit  of  doubt  in  view  of  subsequent  decisions. 
{SuggeU  v.  KltcheU,  6  Yer.  425  ;  Johnson  v.  Fry,  1  Cold.  101.) 
But  there  seems  to  be  no  reason  to  doubt  its  correctness  as  to 
the  effect  of  the  alteration  if  established  as  a  will.*  A  later 
holographic  will  would  j?w  tanto  revoke  a  prior  will  attested  by 
witnesses,  and  a  subsequent  informal  instrument,  neither  signed 
nor  witnessed,  if  established  as  a  will  of  personalty,  would  to 
that  extent  revoke  both  the  preceding  wills.  All  wills  are  of 
equal  grade  or  solemnity  if  duly  probated  according  to  law. 

A  more  diflBcult  question  is  whether  the  unsigned  entry  of 
February  28, 1879,  is  su65ciently  established  by  the  proof  as  a 
will  of  personalty.  The  presumption  of  law  is  certainly  against 
the  testamentary  character  of  a  paper  not  executed  by  the  party, 
and  it  is  a  circumstance  against  this  paper  that  it  is  between 
entries  of  a  testamentary  character  which  are  signed.  On  the 
Vol.  m.— 17 
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other  hand,  a  paper  complete  in  itself  as  to  its  provisions, 
which  shows  on  its  face  the  intention  of  a  party  that  it  shall 
take  effect  after  his  death,  may  be  set  up  as  a  will,  although 
neither  written  nor  signed  by  the  party.  {McLean  v.  McLean^ 
6  Hum.  452.)  And  a  will  written  by  the  testator's  own  hand, 
although  not  signed  by  him,  nor  attested  by  witnesses,  is  good 
as  to  personalty,  provided  the  handwriting  be  suflSciently 
proved.  (JSuggett  v.  KitcheU,  6  Ter.  429.)  The  direct  point 
was  raised  by  the  facts  in  McCutchin  v.  Oehmig^  1  Baxt.  390, 
but  apparently  overlooked,  because  doubtless  it  was  known  that 
the  personalty  would  be  exhausted  in  the  payment  of  debts,  and 
the  effort  was  to  set  up  the  instrument  as  holographic.  The 
entry  in  controversy  is  shown  by  four  witnesses  to  be  entirely  in 
the  handwriting  of  the  deceased.  And  the  servant  of  the  de- 
ceased testifies  that  on  Wednesday  night  before  his  death  on 
Friday  morning,  the  deceased  brought  the  book  to  her  in  which 
the  entries  are  written,  and  told  her  to  give  it  to  Dr.  PuUiam, 
and  it  would  tell  him  what  to  do.  "We  cannot  say  that  there  is 
no  evidence  to  sustain  the  finding  of  the  trial  judge  on  this 
branch  of  the  case. 

Affirm  the  judgment. 


Prazer's  Accounting. 

[92  New  York,  239.] 


Bequest  of  "  all  of  the  household  pbopeety  in  the  dwell- 
ing."— Exempting  ADDrnoNAL  personalty  for  widow. — 
Burden  of  proof  on  accounting. — ''  Bbpairs  "  of  bubyino 
LOT. — Payment  of  barred  claims. 

A  bequest  to  the  w4dow  of  "  all  of  the  household  property  in  the  dweUing  houBe," 
iDcludes  the  coal  and  wood  provided  for  the  use  of  the  famUy,  and  a  shot-g^n 
in  the  absence  of  proof  that  the  latter  was  not  kept  for  the  defense  of  the  home. 

A  beqne&t  to  the  widow  of  all  testator's  hoasehold  property  and  the  use  of  his 
house  do  not  prevent  appraisers  setUng  apart  as  exempt^  for  her  use,  a  horse, 
phnton  and  hamesa. 


I 
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Where  execators  paid  a  claim  arisiofi^  upon  a  contract  with  deceased  and  produce 

a  voQcher  therefor,  the  burden  upon  an  accounting  is  on  contestants  to  show  the 

debt  was  not  a  just  one. 
Under  an  authority  to  executors  "  to  expend  a  sum  not  exceeding  ^2,000  in  the 

repair'*  of  n  burying  lot,  they  may  erect  a  sarcophagus,  exchange  a  monument 

on  the  lot,  erect  headstones,  and  replace  coping,  not  expending  more  than  the 

sum  specified. 
Executors  who  pay  to  a  mother  a  claim  by  her  deceased  son  against  the  estate 

for  wages,  although  she  is  not  his  administratrix,  will  not  be  charged  therewith 

if  the  statute  of  limitations  has  barred  the  claim. 

Appeal  from  a  judgment  of  the  general  term  of  the  Su- 
preme Court  in  the  fourth  department,  affirming  a  decree  of  the 
surrogate  of  Livingston  county  upon  the  final  accounting  of  the 
executors  of  Harlon  W.  Wells,  deceased. 

The  will  gave  certain  legacies,  and  continued :  "  All  the  rest 
and  residue  of  my  estate,  both  real  and  personal,  I  give,  devise 
and  bequeath  to  my  beloved  wife,  Frances  C.  Wells,  Henry  M. 
McDonald  and  Willard  Wells  McDonald,  to  be  equally  divided 
between  them ;  I  do  hereby  authorize  and  direct  my  executors, 
hereinafter  named,  to  sell  the  property  in  the  village  of  Cale- 
donia, and  the  farm  north  of  said  village,  on  such  terms  as  they 
may  think  best.  The  McDonald  farm  is  not  to  be  sold,  and 
my  brother,  Horace  Wells,  is  to  have  his  support  out  of  my 
said  property  for  and  during  the  term  of  his  natural  life,  and  I 
hereby  direct  my  executors,  hereinafter  named,  to  reserve  in 
their  hands  sufficient  thereof  for  that  purpose,  and  to  apply 
the  same  for  said  purpose.  I  hereby  authorize  and  direct  my 
executors,  hereinafter  named,  to  expend  a  sum  not  to  exceed 
$2,000  in  repair  of  the  burying  lot  of  W.  H.  Smith,  and  that 
ray  body  should  be  kept  in  a  receiving  vault  in  Le  Roy  until 
such  repairs  can  be  made.  I  also  give,  devise  and  bequeath  to 
Mrs.  Carr,  wife  of  William  Carr,  of  Caledonia,  the  house  and 
lot  where  she  now  resides,  and  direct  my  executors  to  deed  the 
same  to  her.  I  likewise  give,  devise  and  bequeath  to  my  wife, 
Frances  C.  "Wells,  all  of  the  household  property  now  in  my 
dwelling-house,  in  the  village  of  Caledonia,  and  the  use  of 
said  dwelling-house  for  and  during  the  term  of  her  natural  life, 
and  direct  that  said  dwelling-house  shall  not  be  sold  during  her 
said  life.'' 
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The  facts  snflScientlj  appear  in  tbe  opinion. 
Angus  McDonald^  for  appellants. 
Lucius  If.  BatiffSy  for  respondent. 

Finch,  J.  The  provision  of  the  will  giving  to  the  widow 
"  all  of  tlie  household  property  in  the  dwelling-house  "  is  broad 
enongh  to  include  the  coal  and  wood  provided  for  the  use  of 
the  family,  and  also  the  shot-gun,  in  the  absence  of  proof, 
showing  that  it  was  not  kept  for  the  defense  of  tbe  house. 
{Dayton  v.  TiUou^  1  Rob.  21 ;  Cole  v.  Fitzgerald^  1  Sim.  & 
Stu.  189.)  Such  may  have  been  its  use  and  purpose,  and  we 
are  not  required  to  presume  the  contrary  from  any  fact  given 
in  evidence.  The  ruling  of  the  surrogate  in  these  respects  was 
correct. 

The  appraisers  set  apart  as  exempt,  and  for  the  use  of  the 
widow,  a  horse,  phaeton  and  harness  of  the  valne  of  $150, 
which  it  is  now  said  were  not  '^necessary,"  since  she  took 
under  the  will  all  the  household  property,  and  the  use  of  tbe 
house  for  life.  If  we  could  so  decide,  where  the  testator  had 
given  to  the  widow  the  use  of  all  his  real  and  personal  prop- 
erty, except  a  legacy  due  him  {Peck  v.  Sherwood^  56  N.  Y. 
615),  we  cannot  say  it  where  only  the  household  property  is 
given.  In  such  a  case  "other  personal  property  "  is  available 
for  the  exemption,  and  may  be  necessary.  When  the  apprais- 
ers have  so  determined  and  the  surrogate  approved,  there  is  uo 
basis  left  for  us,  unless  upon  very  different  facts,  on  which  to 
found  a  reversal  of  such  conclusion. 

Certain  payments  of  alleged  debts  against  the  estate  are 
questioned,  and  the  executors  sought  to  be  charged  with  their 
amount.  All  of  them  are  shown  to  have  been  honest  debts, 
and  honestly  due.  No  adequate  reason  is  given  why  the  exec- 
utora  should  have  suspected  their  justice,  or  doubted  the 
propriety  of  their  payment.  What  is  said  amounts  only  to  an 
assertion  that  the  executors  might  possibly  have  resisted  them 
with  success,  and  were  bound  to  make  the  effort.  One  of  these 
claims  was  that  of  Mullin.  It  was  based  upon  an  alleged  con- 
tract with  the  deceased,  and  presented  and  sworn  to  in  the 
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ordinary  manner.  The  executors  having  paid  it  and  produced 
their  voucher,  the  burden  was  on  the  contestants  to  show  that 
it  was  not  a  just  debt  of  the  estate.  They  showed  nothing  of 
the  kind.  All  the  proof  is  the  other  way,  and  the  sole  point 
of  their  criticism  is  that  the  executors  could  have  kept  out 
proof  of  the  contract  by  resisting  the  claim,  and  shutting  out 
Mnllin  as  a  witness  to  personal  transactions  with  the  deceased. 
But  that  does  not  follow.  If  the  executors  had  defended, 
proof  of  the  contract  might  have  come  from  some  other  source. 
And  in  any  event  there  is  evidence  of  the  value  of  MuUin's 
services  reaching  quite  to  the  level  of  his  claim.  We  think 
Mullin  was  a  competent  witness.  He  was  not  a  party,  nor  did 
the  executors  derive  any  title  or  interest  from  him.  They 
neither  owned  the  debt,  nor  asserted  any  title  to  it.  As  the 
contestants  did  not  establish  that  the  demand  was  unjust,  and 
not  a  debt  of  the  estate,  the  payment  by  the  executors  was 
properly  allowed. 

The  objection  to  the  payment  made  Mrs.  Tiemey,  for  the 
wages  of  her  son  Peter,  appears  to  have  been  that  she  was  not 
authorized  to  receive  them,  and  they  were  outlawed.  The 
services  ended  in  March,  1871.  Peter  was  then  eighteen. 
The  statute  did  not«  begin  to  run  against  him  until  1874. 
(Code,  §  396.)  The  payment  was  in  1879.  Peter  had  died  at 
some  time  previous,  but  when  we  do  not  know.  His  father 
died  in  November^  1877.  If  the  wages  belonged  to  the  father 
it  is  claimed  they  were  outlawed ;  but  if  they  belonged  to  the 
son  it  is  not  claimed  that  they  were  barred  by  the  statute,  but 
only  that  the  mother,  not  having  been  appointed  administrator, 
could  not  lawfully  discharge  the  debt.  But  the  estate  of  Wells 
has  suffered  no  wrong.  It  cannot  be  made  to  pay  the  debt  a 
second  time,  for  the  statute  is  a  bar.  It  was  an  honest  debt, 
and  has  gone  to  the  benefit  of  those  entitled.  The  executors 
should  not  be  charged  with  it  unless  by  their  act  tiie  estate  has 
suffered  some  loss.  It  has  suffered  none  and  can  suffer  none ; 
and  we  ought  not  to  punish  executors  for  omitting  a  precaution 
which  would  have  been  wise,  but  which  time  has  rendered  un- 
Becessary  for  the  safety  of  the  estate  committed  to  their  care. 

The  third  payment  questioned  was  made  to  the  widow.  The 
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fact  that  the  testator  bad  $d80  of  her  money  and  loaned  it  in 
1869,  and  afterwards  included  the  amonnt  in  a  mortgage  taken 
to  himself,  is  not  disputed.  But  the  statute  of  limitations  is 
again  relied  on.  The  husband  was  allowed  by  the  wife  to 
retain  the  money.  There  was  no  conversion  by  him  for  whidi 
trover  could  have  been  maintained.  The  transaction  amonnted 
to  a  trust  or  a  deposit.  Originally  the  money  was  loaned  to 
McPherson,  and  the  notes  taken  in  the  name  of  the  wife.  In 
February,  1 870,  McPherson  wanted  more  money  on  his  bond 
and  mortgage,  and  the  testator  loaned  it,  including  in  the  se- 
curity taken  in  his  own  name  the  debt  due  his  wife.  Whether 
this  was  done  with  the  knowledge  and  assent  of  his  wife  we 
do  not  certainly  know,  but  assuming  that  it  was,  unless  she 
loaned  him  the  money,  which  is  not  shown,  he  held  the  mort- 
gage to  the  extent  of  her  money  in  it  as  her  agent  or  trustee. 
If  she  so  consented,  which  is  most  probable,  she  became  in 
equity  the  owner  of  a  proportionate  part  of  the  mortgage,  but 
was  not  entitled  to  receive  the  money  until  it  was  paid,  and 
could  maintain  no  action  until  her  right  was  in  some  manner 
denied.  But  we  are  asked  to  presume  that  she  did  not  con- 
sent in  order  to  make  her  husband  a  wrong-doer,  and  guilty  of 
a  conversion  of  the  money,  and  so  set  running  the  statute  of 
limitations,  and  outlaw  the  demand  before  the  death  of  the 
testator,  and  thus  make  the  executors  liable  for  an  improper 
payment.  The  burden  was  npon  the  contestants  to  prove 
their  case.  We  cannot  relieve  their  failure  by  presuming  that 
the  husband  was  guilty  of  a  conversion  of  his  wife's  money, 
when  it  is  both  possible  and  probable  that  he  merely  invested 
it  in  his  own  name  for  her  benefit,  and  with  her  knowledge 
and  consent.  The  relation  of  the  parties  to  each  other,  their 
conduct,  and  all  the  facts  disclosed  indicate  such  to  have  been 
the  truth  of  the  transaction,  and,  therefore,  that  the  claim  of 
the  wife  was  just,  and  not  barred  by  the  statute  of  limitations. 
On  that  basis  interest  was  payable  to  the  widow  because  earned 
by  the  investment  of  her  money  and  received  by  the  testator 
for  her. 

The  will  directed  the  executors  to  expend  a  sum  not  exceed- 
ing $2,000  in  the  repair  of  the  cemetery  lot  of  W.  H.  Smith, 
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who  was  testator's  father-in-law,  and  that  his  body  should  be 
kept  iD  a  receiving  vault  in  Le  Roy  until  snch  repairs  be  made. 
After  his  death  a  sarcophagus  was  erected  upon  the  lot  at  a 
cost  of  $500,  and  his  remains  placed  therein.  After  this,  the 
monument  on  the  lot  was  exchanged  for  a  better  one,  head- 
stones to  graves  erected,  and  coping  replaced  at  a  further  cost 
of  $935  05.  This  last  expenditure  is  objected  to  on  the  ground 
that  a  new  monument  was  not  ^*  in  repair  "  of  the  lot,  and  th^re 
being  a  sarcophagus  there  was  no  need  of  a  monument.  It 
can  scarcely  be  necessary  to  review  a  discretion  exercised  by 
the  executors  and  kept  within  the  limit  fixed  by  the  testator 
liimself.  What  was  done  was  plainly  within  the  authority  of 
the  will  and  was  reasonably  and  fairly  executed. 

Certain  repairs  were  put  upon  the  homestead  amounting  to 
$320,  which  was  done  at  the  request  of  the  widow  and  Henry 
McDonald.  One-half  was,  therefore,  charged  to  each.  Under 
the  will  the  widow  had  a  life  estate  in  the  homestead.  The 
remainder  in  fee  went  to  Henry  and  Willard  McDonald.  The 
repairs  benefited  both  the  life  estate  and  the  remainder.  The 
executors  were  not  bound  to  make  them  so  far  as  the  facts  dis- 
close. What  they  did  was  to  advance  to  the  widow  and  Henry 
$320  out  of  the  estate,  at  their  request,  which  was  expended 
for  their  benefit  and  in  accordance  with  their  direction.  Why 
they  should  not  be  charged  with  what  they  had,  and  why  the 
executors  should  personally  pay  one-third  of  it,  we  are  unable 
to  perceive. 

Finally,  it  is  objected  that  the  widow  was  not  entitled  to 
dower  because  the  provisions  for  her  benefit  under  the  will 
were  accepted  by  her,  and  dower  was  excluded  by  the  mani- 
fest intention  of  the  testator  derived  from  the  scope  and  tenor 
of  the  will.  No  trust  estate  was  vested  in  the  executors. 
They  had  simply  a  power  of  sale,  with  no  right  to  rent  or 
lease,  and  no  control  over  the  rents  and  profits.  No  duty 
relating  to  the  real  estate  was  imposed  upon  them  except  to 
sell  and  convey.  Dower,  therefore,  was  not  excluded  by  the 
creation  of  a  trust  estate  inconsistent  with  it,  vested  in  the 
executors.  {Savage  v.  Burnham^  17  N.  T.  561 ;  Tobias  v. 
Ketchum^  32  Id.  327.)    The  provision  giving  the  rest,  residue 
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and  remainder  of  his  property  to  the  widow  and  the  McDon- 
alds is  not  inconsistent  with  dower,  for  it  relates  to  the  division 
of,  his  estate,  and  does  not  purport  to  dispose  of  hers.     The 
two  may  stand  together.     The  intention  manifested  in  the  will 
was  not  an  eqnal  division  of  all  his  property  among  the  three, 
as  in  Chalmers  v.  Storilj  2  Ves.  &  Bea.  222,  a  ease  shaken  by 
subsequent  criticism.     (Gibson  v.   Gibson^  17  £ng.  L.  &  Eq. 
849.)     But  the  equal  division  aimed  at  is  of  a  residue  which 
may  well  be  deemed  the  remainder  of  the  property  subject 
to  the  dower  right.    {Jlavens  v.  Havens^  1  Sandf.  Ch.  324 ; 
Mills  V.  MiUs^  28  Barb.  456.)    The  repugnancy,  therefore, 
which  drives  the  widow  to  an  election  must  come,  if  at  all, 
from  the  provision  for  the  support  of  testator's  brother,  those 
directing  a  sale,  and  that  devising  a  house  and  lot  to  Mrs.  Carr. 
It  is  conceded  that  the  support  of  the  brother  was  siuiply 
charged  upon  the  McDonald  farm,  which  was  not  to  be  sold. 
The  existence  of  such  a  charge  does  not  necessarily  exclude  the 
widow's  dower  in  the  same  land,  especially  since  the  executors 
are  also  directed  to  reserve  in  their  hands  sufficient  of  testa- 
tor's property  for  the  purpose  of  that  support.    The  devise  to 
Mrs.  Carr,  and  the  direction  to  sell  and  convey  a  part  of  the 
real  estate,  do  not  necessarily  conflict  with  the  right  of  dower 
in  the  present  case.    {Jackson  v.  Churchillj  7  Cow.  287 ;  Ha- 
vens V.  Uavens,  supra;  FuUer  v.  Tates^  8  Paige,  325.)    Direc- 
tions for  a  sale  may  be  so  expressed,  and  the  purpose  to  be  an- 
swered of  such  peculiar  character,  as  to  indicate  an  intention 
to  exclude  dower.    (  Veimon  v.  Vernon^  53  N.  T.  362.)     But  no 
unusual  or  peculiar  state  of  facts  exists  in  the  present  case  to 
compel  an  inference  that  the  property  directed  to  be  conveyed 
was   to  pass  free  and  discharged  from  the   widow's  dower. 
There  is  enough  in  the  will  to  produce  hesitation  and  reflection, 
but  not  enough  to  establish  ^  that  clear  repugnancy,  that  mani- 
fest intention  which  is  alone  sufficient,  in  the  absence  of  ex* 
press  words,  to  drive  the  widow  to  her  election. 
The  judgment  should  be  affirmed,  with  costs. 
All  concur. 
Judgment  affirmed. 


crabb  t.  young. 
Grabb  vs.  Yodno. 

[92  Kew  York,  56.] 

Liability  of  teetbtees. — ^Exemption  except  fob  willful  nko- 
LEcr. — Loans  on  unincumbered  beal  estate. — Unpaid  tax. 

A  proTifiioD  in  the  will,  exempting  trustees  from  liability  "  for  any  loss  or  damage 
that  may  happen  to  my  estate  except  the  same  shall  occur  or  take  place  firom 
their  own  willful  default,  misconduct  or  neglect,"  protects  them  against  losses 
by  improvident  or  careless  investment.  There  must  have  been  a  willful  and 
intentional  disr^ard  of  the  rules  of  prudence. 

If  trustees  act  in  good  faith  in  making  investment?,  subsequent  events  which  they 
could  not  foresee  or  control,  operating  to  depreciate  the  value  of  the  securities, 
do  not  render  them  liable  to  make  good  the  loss  to  the  estate. 

An  unpaid  tax  is  not  an  incumbrance  within  the  meaning  of  a  direction  in  a  will 
to  trustees  to  invest  in  bonds  and  mortgages  "  on  unincumbered  real  estate." 

Cboss  APPEALS  from  a  judgment  of  the  general  term  of  the 
City  Court  of  Brooklyn,  aflSrming  a  judgment  at  special  term. 
The  opinion  states  the  facts. 

J^athaniel  C.  Moak^  for  plaintiff. 

MaUhew  Haley  for  defendants. 

KuGEB,  Ch.  J.  This  case  comes  here  on  cross-appeals  from 
the  judgment  of  the  general  term,  affirming  a  final  judgment 
rendered  in  the  City  Court  of  Brooklyn.  Each  party,  by  ap- 
propriate provisions  contained  in  their  respective  notices  of 
appeal,  seeks  also  to  review  an  interlocutory  judgment  previ- 
ously rendered  in  the  action. 

The  circumstances  out  of  'which  this  action  arose  are  as  fol- 
lows :  Isaac  Young  died  before  July,  1868,  having  previously 
made  his  will,  and  leaving  a  considerable  estate  to  his  five  chil- 
dren, Isaac  H.,  Robert  B.,  John  L.,  William  A.  and  Margaretta 
Young,  the  plaintiff,  the  defendants  Isaac  H.  and  Eobert  L. 
Young  were  made  executors.  The  estate  consisted  of  four 
pieces  of  real  property,  some  of  which  were  unproductive,  and 
personal  property  of  the  value  of  about  $80,000. 

The  will  and  codicils  made  provisions  which  may  be  stated 
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concisely  as  follows :  To  each  of  the  defendants  was  derised 
one-fifth  of  all  of  his  property  absolutely.  The  shares  of  the 
other  three  children,  each  consisting  of  one-fifth  of  the  estate, 
were  devised  to  the  defendants  in  trust  to  invest  and  pay  over 
the  income  arising  therefrom  to  the  respective  devisees  during 
their  natural  lives,  and  the  share  to  the  income  of  wliich  the 
plaintiff  was  entitled,  was  upon  her  death  to  go  to  her  heirs 
and  next  of  kin. 

The  executors  were  empowered  to  sell,  lease  and  dispose  <yf , 
or  to  partition  the  real  estate,  and  they  were  directed  to  invest 
the  moneys  accruing  from  plaintiff's  share  of  the  proceeds  in 
bonds,  secured  by  mortgages  upon  unincumbered  real  estate, 
situated  in  the  State  of  New  York,  and  to  keep  said  trust  funds 
at  all  times  distinct  from  the  other  trust  estate  created  by  said 
will.  It  was  further  provided  that  said  executors  should  not 
be  answerable  for  any  loss  or  damage  happening  to  the  estate, 
except  such  as  occurred  from  their  willful  default,  miscondnct 
or  neglect,  and  that  each  of  said  executors  should  be  liable 
to  account  only  for  the  moneys  which  come  into  his  individnal 
hands.  The  plaintiff^  had  no  parents  or  children  living,  and  in 
the  event  of  her  decease,  her  brothers  would  apparently  become 
her  heirs  at  law. 

This  action  was  commenced  in  March,  1879,  against  the 
executors,  and  sought  substantially  these  measures  of  relief : 
First.  To  recover  of  the  defendants  the  sum  of  $10,000  for  loss 
of  income,  to  which  the  plaintiff  claimed  she  was  entitled,  by 
reason  of  an  alleged  willful  and  fraudulent  delay  of  said  exec- 
utors and  trustees  in  selling  the  real  estate  left  by  the  testator, 
and  adding  one-fifth  thereof  to  the  plaintiff's  trust  fund.  Sec^ 
ond.  To  cause  the  defendants  to  reimburse  to  the  plaintiff's 
trust  fund  the  sum  of  $8,000,  alleged  to  have  been  imprudently- 
loaned  by  them  in  two  several  mortgages  of  the  respective 
amounts  of  $5,000  and  $3,000,  and  which  are  claimed  to  have 
resulted  in  an  apparent  loss  to  the  trust  fund.  Third,  To  ob- 
tain the  removal  of  the  defendants  as  trustees  of  said  estate. 
The  grounds  for  this  claim  of  relief  do  not  appear  in  said  com- 
plaint, except    inferentially  they  may  be    presumed  to  be 
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fonnded  apon  the  allegations  of  misconduct  thereinbefore  de- 
scribed. 

The  answer  consists :  Fi7'8t.  Of  what  may  be  briefly  termed 
a  general  denial.  Second.  A  former  adjudication  of  all  mat- 
ters of  difference  between  the  parties  by  the  surrogate  of  the 
proper  county  in  October,  1874.  Third.  A  former  adjudica- 
tion of  all  of  the  alleged  causes  of  action  arising  out  of  the 
delay  of  the  executors  in  selling  said  real  estate,  in  an  action 
in  the  City  Court  of  Brooklyn,  in  which  final  judgment  was 
rendered  in  June,  1876.  Fourth.  The  statute  of  limitations. 
Under  this  state  of  the  pleadings,  a  trial  was  had  at  special  term 
which  resulted  in  a  judgment  for  $1,826  69  and  interest  in 
favor  of  plaintiff  for  defendants'  delay  in  selling  real  estate, 
also  removing  them  as  trustees  of  plaintiff's  share  in  said  es- 
tate, and  appointing  another  trustee,  and  requiring  Isaac  H. 
Young  to  restore  to  said  trust  fund  $8,000  and  interest  there- 
on, on  account  of  the  said  alleged  improvident  investment, 
and  gave  the  plaintiff's  attorney  an  allowance  of  $1,500  with 
costs,  to  be  collected  personally  out  of  the  defendants. 

Upon  appeal  to  the  gtneral  term  of  the  City  Court,  taken 
by  defendants,  that  court  reversed  so  much  of  the  judgment  of 
the  special  term  as  awarded  $1,826  69  and  interest  to  the 
plaintiff,  and  a£5rmed  the  remainder  thereof,  and  remitted  the 
parties  to  the  special  term  to  carry  out  certain  special  pro- 
visions contained  in  the  judgment.  After  an  appearance  by 
the  parties  before  the  special  term,  and  their  compliance  with 
the  special  direction  required  by  what  was  termed  the  interloo- 
Tiiory  judgment,  final  judgment  was  rendered  at  said  special 
term  to  the  effect  above  described,  which  was  on  appeal  af- 
firmed at  the  general  term.  From  this  judgment  both  parties 
appealed  to  this  court,  the  plaintiff  from  so  much  of  said  inter- 
locutory judgment  as  reversed  the  award  to  her  by  the  special 
term  of  $1,826  69  and  interest,  as  damages  for  defendants' 
delay  in  selling  real  estate,  and  the  defendants  from  the  rest  of 
said  judgment. 

Appropriate  exceptions  have  been  taken  to  raise  each  of 
these  questions,  and  their  consideration  requires  us  to  examine 


268  AMERICAN  PROBATE  REPORTS. 

the  findings  of  the  court  below  and  snch  evidence  as  bean 
legitimately  npon  them. 

On  the  trial  the  plaintiff  pnt  in  evidence  a  judgment  of  the 
City  Court  of  Brooklyn  in  an  action  wherein  she  was  plaintiff 
and  Isaac  H.  Younp^,  Robert  B.  Young,  John  L.  Young,  Wil- 
liam A.  Young  and  others  were  defendants.  The  complaiDt 
in  the  action,  among  other  allegations,  charged  Isaac  H.  and 
Robert  B.  Young  with  willful  and  fraudulent  misconduct  in 
the  management  of  the  estate  of  Isaac  Young,  deceased,  and 
delf^r  in  selling  the  real  estate,  whereby  she  claimed  that  she  had 
suffered  great  damages  in  the  loss  of  income  therefrom,  and 
demanded  judgment  that  the  executors  be  directed  immediately 
to  sell  said  real  estate  and  invest  her  share  thereof,  and  that 
they  pay  over  to  her  the  income  which  they  had  and  also  that 
which  they  might  with  due  diligence  have  received  from  the 
one-fifth  part  of  said  estate,  and  that  some  suitable  person  he 
appointed  to  take  charge  of  that  part  of  the  funds  in  wliich  she 
was  interested,  or  that  the  trustees  give  security  for  the  pe^ 
formance  of  their  duties  as  trustees.  The  defendants  Isaac  H., 
Robert  B.,  John  L.  and  William  A.  Young,  each  answered 
said  complaint  substantially  denying  the  allegations  of  improper 
conduct  therein  charged  against  Isaac  H.  and  Robert  B.  Youn^, 
and  alleged  that  there  had  been  no  intentional  delay  in  selling 
said  real  estate,  that  constant  efforts  had  been  made  to  effect  a 
sale  thereof,  but  the  same  had  been  ineffectnal  for  the  reason 
that  the  market  for  the  sale  of  real  estate  had  been  so  depressed 
that  it  could  only  be  made  at  any  time  previous  thereto  except 
at  inadequate  prices  with  great  loss  to  all  of  the  parties  in- 
terested. 

Upon  the  issues  thus  formed  a  trial  was  had  between  these 
parties  and  judgment  rendered  therein  in  June,  1876,  whereby 
the  trustees  were  directed  to  sell  said  real  estate  at  public 
auction  within  five  months  from  the  entry  of  said  judgment, 
and  proceed  to  divide  said  estate  into  five  equal  parts,  keeping 
the  trust  funds  separate  and  distinct  from  each  other,  and  pay 
over  the  income  of  one  of  said  shares,  after  deducting  all 
proper  and  necessary  charges  thereon,  to  said  plaintiff.  Extra 
allowances  were  ordered  of  $2,000  to  the  plaintiff  and  $1,230 
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to  the  defendants  Isaac  H.,  Robert  B.  and  John  L.  Yonng,  to 
be  paid  oat  of  the  estate.  The  judgment  also  suspended  Robert 
B.  Young  on  the  ground  of  his  insolvency  from  acting  as 
trustee  nntil  the  further  order  of  the  court.  The  court  below 
on  the  trial  of  the  present  action  found  the  further  fact  that 
all  of  said  lands  were  sold  by  the  executors  in  the  year  187^ 
for  the  aggregate  sum  of  $15,950,  and  that  the  delay  in  the 
sale  thereof  after  the  said  judgment  in  June,  1876,  was  con- 
sented to  by  plaintifiE  upon  the  request  of  defendants.  It  ap- 
(leared  in  evidence  that  she  received  a  pecuniary  consideration 
from  defendants  for  such  consent.  Immediately  on  the  heel 
of  this  former  judgment  and  apparently  with  a  view  of  com- 
plying with  its  provisions,  the  defendants  set  apart  securities  of 
the  appraised  value  of  $21,673  97,  and  executed  a  written  dec- 
laration stating  that  they  held  such  securities  in  trust  for  the 
phiintifi  under  the  provisions  of  the  will  of  Isaac  Young,  de- 
ceased. This  selection  of  securities  was  approved  as  to  charac- 
ter and  amount  by  the  plaintifiE's  attorney  in  that  and  also  the 
present  action. 

Upon  these  facts  we  are  of  the  opinion  that  there  was  no 
evidence  in  the  case  which  authorized  the  court  below  to 
charge  the  defendants  with  damages  occasioned  to  the  plaintifiE 
on  account  of  the  delay  in  selling  the  real  estate  in  question 
and  investing  its  proceeds,  neither  do  we  think  that  any  evi- 
dence in  relation  to  such  delay  was  competent  or  material  as 
the  basis  of  a  charge  against  these  defendants  of  improvidency 
or  willful  or  fraudulent  misconduct  in  the  management  of  such 
trust  estate.  So  far  as  the  charge  of  misconduct  related  to  the 
period  subsequent  to  the  former  judgment  the  court  find  that 
the  delay  was  expressly  authorized  and  approved  by  the  plaint- 
ifip,  and  there  is  nothing  in  the  case  to  show  that  it  was  not  a 
wise  and  prudent  measure.  In  fact  the  other  four  joint-own- 
ers, two  of  whom  were  cestuia  que  trust,  with  interests  identi- 
cal with  those  of  plaintiff,  approved  the  management  of  the 
trustees  and  voluntarily  paid  the  plaintiff  a  considerable  sum  to 
induce  her  to  consent  to  such  delay. 

The  determination  of  the  former  action  by  the  judgment  of 
the  city  court  was  an  adjudication  as  to  all  of  the  questions 
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litigated  therein  and  was  conclusive  upon  the  parties  to  this 
action  nntil  reversed.  It  is,  therefore,  seen  that  that  action  ad- 
judicated the  question  that,  upon  the  facts  existing  at  the  time 
of  such  judgment,  the  plaintiff  was  neither  entitled  to  recover 
damages  for  delay  in  selling  said  real  estate,  or  to  a  judgment 
removing  the  defendants  from  their  trusteeship  under  the  will. 
That  judgment  shows  that  the  court  passed  not  only  i^n  the 
question  of  the  amount  of  the  fund  to  the  income  from  which 
plaintiff  was  then  entitled,  as  was  held  by  the  general  terni, 
but  also  upon  the  question  of  the  removal  of  the  defendants. 
In  fact  they  did  suspend  one  of  said  trustees  upon  the  ground 
of  his  insolvency,  and  as  to  the  other  trustee  they  directed  hira 
to  proceed  and  execute  the  duties  of  his  trust,  thus  impliedly 
refusing  to  remove  him  from  his  position  as  trustee. 

These  questions  were  all  legitimately  raised  by^the  pleading 
in  that  action,  and  were  either  actually  decided  or  necessarily 
determined  in  arriving  at  the  conclusion  embodied  in  the  judg- 
ment. We,  therefore,  affirm  the  decision  of  the  general  term, 
holding  that  the  plaintiff  was  estopped  by  that  judgment  from 
claiming  or  recovering  damages  on  account  of  the  delay  exer- 
cised by  the  executors  in  disposing  of  the  testator's  real  estate. 

The  only  finding  of  fact  in  the  court  below  charging  the 
defendants  with  willful  misconduct  in  the  management  of  said 
estate  related  solely  to  their  action  in  delaying  the  sale  of  said 
real  estate,  and  we  must  assume  that  the  judgment  of  removal 
was  based  largely  if  not  wholly  upon  this  finding.  We  see  no 
reason  why  the  former  adjudication  was  not  as  conclusive  of 
the  question  of  defendants'  misconduct  as  it  was  upon  the 
question  of  delay  in  selling  the  real  estate,  and  we  are,  there- 
fore, of  the  opinion  that  the  court  below  erred  in  directing 
the  removal  of  the  defendants  from  their  trusteeship  unless 
some  other  sufiicient  ground  therefor  arising  subsequent  to 
June,  1876,  appears  in  the  evidence. 

It  is  claimed  that  the  defendants  were  also  guilty  of  miscon- 
duct in  the  year  1876  in  relation  to  the  investment  of  trust 
funds  in  bonds  and  mortgages  upon  real  estate  in  the  city  of 
Brooklyn.  The  complaint  does  not  allege  the  carelessness  or 
imprudence  of  the  defendants  in  respect  to  such  investment 
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to  have  been  "  willful,"  neither  do  the  findings  of  the  court 
below  thus  characterize  the  action  of  these  trustees.  It  is  quite 
clear  that  they  cannot  be  held  liable  to  replace  the  moneys 
lost  through  even  an  improvident  or  careless  investment, 
unless  they  have  acted  willfully  and  have  intentionally  disre- 
garded the  rules  which  control  and  regulate  the  action  of  pru- 
dent and  careful  men  in  conducting  their  own  business  affairs. 

The  will  of  the  testator  expressly  exempts  them  from  lia- 
bility "  for  any  loss  or  damage  that  may  happen  to  my  estate, 
except  the  same  shall  occur  or  take  place  from  their  own  will- 
ful default,  misconduct  or  neglect."  The  testator  had  an  ab- 
solute right  to  select  the  agencies  by  which  his  bounty  should 
be  distributed  and  to  impose  the  terms  and  conditions  under 
which  it  should  be  done.  He  well  knew  the  character  and 
qualification  of  those  whom  he  selected  as  his  trustees,  for  they 
were  his  own  children,  and  while  they  were  engaged  in  the 
performance  of  a  lawful  duty  which  he  intrusted  to  them,  the 
court  has  not  the  right  to  increase  the  measure  of  their  re- 
sponsibility or  impose  obligations  from  the  burden  of  which 
he  has  in  his  will  so  carefully  protected  them.  We  think, 
therefore,  in  the  absence  of  any  finding  to  the  efi^ect  that  the 
conduct  of  the  defendant  Isaac  H.  in  making  such  investments 
was  willful  or  fraudulent,  that  the  court  below  erred  in  holding 
that  he  was  liable  to  replace  the  amount  of  such  investment  in 
the  trust  fund. 

There  still  remains  to  be  considered  the  question  as  to 
whether  the  conduct  of  these  defendants  in  dealing  with  this 
estate  since  June,  1876,  has  been  so  negligent,  careless  and  im- 
provident as  to  justify  the  claim  that  it  was  willful  and  author- 
ized their  removal  from  the  trusteeship  and  the  appointment 
of  another  in  their  place. 

Trusts  of  property  are  generally  created  for  the  benefit  and 
support  of  the  young,  helpless  and  inexperienced,  and  depend 
largely  for  their  proper  administration  upon  the  honesty  and 
capacity  of  those  to  whom  they  are  confided.  From  the  fact 
that  those  who  are  most  immediately  interested  are  usually  in- 
capable of  properly  guarding  their  own  interests,  and  must 
necessarily  depend  so  much  upon  the  good  faith  of  others,  the 
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court  will  guard  their  rights  with  jealous  care  and  scrutinize 
closely  the  conduct  of  trustees  with  the  view  of  holding  them 
to  a  high  degree  of  responsibility  in  the  management  and  con- 
trol of  trust  estates.  But  while  trustees  are  thus  held  to  great 
strictness  in  their  dealings  with  the  interests  of  their  benefici- 
aries, the  court  will  regard  them  leniently  when  it  appears  they 
have  acted  in  good  faith,  and  if  no  improper  motive  can  be 
attributed  to  them,  the  courts  have  even  excused  an  apparent 
breach  of  trust,  unless  the  negligence  is  very  gross,  (Perry  on 
Trusts;  Lansing  v.  Landng.l  Abb.  Pr.  [N.  S.]2S8)  'We 
would  not  in  the  least  degree  impair  the  force  of  the  well- 
settled  rules  on  that  subject  or  encourage  laxity  in  the  conduct 
of  trustees  in  the  management  of  trust  estates,  but  in  this  case 
and  with  reference  to  these  defendants,  we  think  the  court 
below  have  gone  beyond  any  established  rule  and  have  held 
•them  to  a  stricter  degree  of  responsibility  than  ought  generally 
to  be  required  from  executors  and  trustees.  It  does  not  ap- 
pear from  the  evidence  given  on  the  trial  that  any  loss  has 
actually  occurred  to  the  income  from  the  trust  fund  in  conse- 
quence of  these  investments ;  indeed  it  seems  quite  probable 
that  no  loss  will  even  eventually  occur  to  the  fund  itself. 

Although  the  defendants  in  the  exercise  of  a  permissible 
discretion  {Chestennan  v.  Eyland^  81  N.  Y.  398 ;  Ormiston  v. 
Olcott^  84  Id.  339),  and  in  order  to  avoid  eventual  loss,  have 
felt  obliged  to  foreclose  the  mortgages  and  take  the  title  to  the 
real  estate  upon  which  tliey  were  liens,  there  has  nothing  yet 
transpired  to  show  that  this  proceeding  will  result  in  any  loss. 
In  fact  it  was  shown  upon  the  trial  that  upon  this  investment 
of  $8,000,  the  trustees  are  now  in  the  receipt  of  rents  amount- 
ing to  about  $800  annually,  and  with  a  reasonable  probability 
that  the  property  may  be  sold  for  enough  to  cover  the  entire 
amount  of  both  of  the  loans  complained  of.  The  presumptions 
against  careless  or  imprudent  conduct  on  the  part  of  these 
defendants  in  the  investment  and  management  of  this  fund  are 
natural  and  almost  irresistible.  They  are  apparently  the  natural 
heirs  of  the  plaintiff  and  presumptively  will  be  entitled  to  the 
trust  fund  after  the  termination  of  her  life  estate.  They, 
therefore,  have  every  interest  in  preserving  instead  of  wasting 
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it.  They  are  required  by  the  will  to  invest  the  funds  in  a  lim- 
ited way,  viz.,  on  bond  and  mortgage  upon  unincumbered  real 
estate  situated  in  the  State.  They  invested  these  moneys  in 
strict  accordance  with  their  authority,  and  at  a  time  when  from 
the  abundance  in  the  money  market  such  securities  were  scarce 
and  difficult  to  obtain. 

The  evidence  produced  by  the  plaintiff  on  the  trial  in  sup- 
port of  the  charges  of  misconduct  on  the  part  of  the  trustees 
in  making  the  investments  in  question,  seems  entirely  insuf- 
ficient to  sustain  the  findings.  Except  the  strong  apparent 
desire  of  the  plaintiff  to  direct  and  control  the  management  of 
the  trust  estate,  and  the  refusal  of  one  of  the  defendants  when 
giving  evidence  in  this  case,  to  say  that  he  would  take  the  two 
lots  in  question  and  replace  their  cost  in  the  trust  fund,  there 
is  but  little  proved  or  alleged  against  the  defendants. 

The  only  witness  produced  by  the  plaintiff  upon  the  valae 
of  this  property,  testifies  that  the  McComb  street  lot  and  build- 
ing upon  which  the  $5,000  loan  was  made  was  worth  in  1876 
from  $5,100  to  $5,400,  and  that  the  lot  and  building  on  Ninth 
street  would  have  cost  about  $4,000  in  1876.  It  further 
appears  that  the  loan  on  the  McComb  street  house  was  made 
by  the  purchase  of  an  existing  mortgage  thereon,  which  was  at 
the  time  of  the  loan  paid  down  from  $7,500  to  $5,000  to  meet 
the  amount  which  the  defendants  desired  to  invest.  In  oppo- 
sition to  this  evidence,  the  defendants  proved  by  a  number  of 
capable  and  apparently  experienced  witnesses  that  the  McComb 
street  house  was  worth  from  $9,000  to  $10,000  in  1876,  and 
that  the  officers  of  a  banking  institution  in  Brooklyn  at  the 
same  time,  with  the  loan  in  question,  loaned  $5,000  on  a  mort- 
gage upon  a  similar  house  in  the  same  block. 

The  Ninth  street  house  was  by  the  same  witnesses  shown 
to  be  worth  in  1876  from  $4,600  to  $6,000  and  rented  for 
$350  per  annum.  Upon  this  evidence  we  cannot  see  any 
groand  for  imputing  a  want  of  prudence  to  the  defendants  in 
making  the  loan  in  question,  much  less  bad  faith  in  the  man- 
agement of  this  estate.  If  the  defendants  acted  in  good  faith 
in  making  these  loans,  subsequent  events  which  they  could  not 
foresee  and  over  which  they  had  no  control,  operating  fo 
Vol.  m.— 18 
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depreciate  the  value  of  these  Becarities,  woald  not  render  them 
liable  to  make  good  sach  loss  to  the  estate.  Such  a  rale  woald 
require  a  tmstee  to  forecast  the  future  with  infallible  accuracy, 
and  in  case  of  failure  to  do  so,  make  him  responsible  for  the 
consequences,' even  though  he  exercised  the  greatest  caution 
and  prudence  in  making  investments.  Under  such  a  rule  no 
prudent  man  would  or  could  safely  undertake  the  management 
of  a  trust  estate,  and  it  would  be  difficult  to  obtain  honest  and 
reliable  men  to  accept  what  is  a  very  necessary  but  is  often  a 
thankless  and  troublesome  duty. 

We  apprehend  the  court  below'  mistook  the  actual  position 
of  these  parties  and  did  not  sufficiently  realize  that  the  defend- 
ants were  by  the  testator  exclusively  intrusted  with  the  duty 
of  managing  and  controlling  this  fund.     The  testator  deliber- 
ately excluded  the  plaintiff  from  the  performance  of  this  duty, 
and  conferred  it  upon  the  defendants,  and  when  she  seeks  to 
oversee  and  supervise  the  management  of  the  trust  fund,  she 
exceeds  the  power  which  the  will  confers  upon  her.     While  it 
would  not  be  improper  that  these  trustees  should  consult  the 
plaintiff  with  reference  to  the  investment  and  management  of 
such  fund,  yet  they  were  under  no  legal  obligation  to  do  this, 
and  their  neglect  to  do  so  is  not  misconduct  or  conclusive 
evidence  of  carelessness  or  bad  faith.     It  was  suggested  on  the 
argument  as  a  reason  why  the  defendants  should  be  removed 
from  their  trusteeship  that  their  interests  were  hostile  to  those 
of  the  plaintiff.    We  think  this  is  not  necessarily  so,  but  even 
if  it  was,  the  testator,  who  knew  the  relations  of  the  parties 
and  their  opposing  interests,  if  any  such  there  were,  chose  to 
impose  this  trust  as  the  condition  upon  which  he  gave  the 
plaintiff  an  interest  in  his  estate,  and  she  can  acquire  that 
interest   only  through   an    acquiescence  in   the  terms  which 
accompany  the  gift.    It  is  also  claimed  that  the  existence  of  an 
unpaid  tax  of  about  $160  upon  one  of  these  lots  at  the  time  of 
the  loan  in  question  was  a  violation  of  that  provision  of  the 
will  which  required  investments  to  be  made  in  mortgages  upon 
unincumbered  real  estate.     Although  an  unpaid  tax  is  doubt- 
less an  incumbrance  on  the  land  upon  which  it  is  laid,  yet  we 
think  it  was  not  such  an  incumbrance  as  was  in  the  contempla- 
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tion  of  the  testator  when  he  inserted  this  provision  in  his  wiJL 
Not  only  was  its  amount  trivial  in  comparison  with  the  value 
of  the  lot,  but  there  is  comparatively  but  a  short  time  in  the 
course  of  a  year  when  a  tax  upon  real  estate  is  not  either  levied 
or  impending  over  it,  and  to  call  a  tax  an  incumbrance  within 
the  meaning  of  this  provision  would  give  it  an  unreasonable 
and  impracticable  construction.  {Graft  v.  WiUiatna^  88  N.  Y. 
384;  Chesterman  v.  Eyland,  81  Id.  898.) 

The  views  which  we  have  expressed  in  regard  to  this  case 
render  it  unnecessary  to  discuss  the  effect  of  the  adjudication 
before  the  surrogate  in  1874,  or  as  to  whether  all  of  the  parties 
interested  in  the  trust  fund  and  entitled  to  be  heard  on  the 
question  of  a  change  of  trustees  are  now  before  the  court. 

The  interlocutory  judgment  of  the  general  term  reversing 
the  judgment  of  special  term  awarding  $1,826  69  and  interest 
to  the  plaintiff  should  be  affirmed.  And  the  judgments  of 
general  and  special  terms  removing  the  defendants  as  trustees, 
and  appointing  another  in  their  place,  and  requiring  the  de- 
fendant Isaac  H.  Young  to  restore  the  sum  of  $8,000  and  in- 
terest to  the  trust  fund,  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

All  concur. 

Judgment  accordingly. 


Ingersoll  178.  Ingbbsoll. 

[86  New  Jersey  Eq.  127.] 
Ctept  requiring  personal  oooupation  of  house  by  WIDOW- 

A  prorision  by  testator  that  it  was  his  wish  that  his  wife  should  "hare  the 
privilege  of  occupying  so  mach  of  the  house  in  which  I  now  liye,  as  she  may 
need  daring  the  time  she  remains  my  widow,"  with  a  residuary  deytse  to  his 
son,  gives  the  widow  a  right  to  personaUy  occupy  during  her  life,  in  common 
with  others,  so  much  of  the  house  and  curtilage  as  she  needs. 
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Bill  for  construction  of  will. 
Mr.  A.  R.  Shaj/y  for  complainant. 
Mr.  J.  M.  Robeson^  for  defendants. 

The  Chancellor.  William  S.  Ingereoll,  bj  his  will,  after 
providing  for  payment  of  his  debts  and  funeral  expenses,  gave 
to  his  wife  $1,000,  and  directed  his  executor  to  put  $1,000  at 
interest,  and  pay  her  the  interest  for  life ;  the  principal,  after 
her  death,  to  go  to  any  child  or  children  she  might  have  by  the 
testator,  and  if,  at  her  death,  she  should  leave  no  such  child  or 
children,  in  that  case  he  gave  the  principal  to  his  son  Frank. 
He  then  gave  her  the  use  of  his  household  goods  so  long  as  she 
should  remain  his  widow,  and  added  : 

"  It  is  my  wish  that  my  wife,  Margaret,  shall  have  the  priv- 
ilege of  occupying  so  much  of  the  house  in  which  I  now  live, 
as  she  may  need,  during  the  time  she  remains  my  widow." 

He  then  gave  pecuniary  legacies  to  his  daughters  by  bis 
first  wife,  and  to  his  grandson  and  granddaughter,  and  then 
gave  all  the  rest  and  residue  of  his  property,  of  whatever  des- 
cription, not  thereinbefore  disposed  of,  to  his  son  Frank,  whom 
he  appointed  sole  executor. 

The  questions  presented  for  decision  are,  What  is  the  in- 
terest of  the  widow,  under  the  will,  in  the  house ;  whether  it 
is  such  that  she  may  lease  or  otherwise  dispose  of  her  right 
therein  to  a  stranger ;  whether  she  has  any  right  in  the  curtilage 
(the  lot  is  a  town  lot  in  Newton),  and  whether  the  fee  of  the 
house  and  lot  passes,  under  the  residuary  clause,  to  Frank. 

The  fee  of  the  house  and  lot  passes  by  the  residuary  devise 
to  Frank,  subject  to  the  right  of  his  stepmother,  the  widow,  to 
occupy  so  much  of  the  house  (according  to  the  language  of  the 
will)  as  she  may  need,  during  her  widowhood.  Her  right  is  a 
personal  one.  Under  the  gift  of  the  free  use  and  occupation  of 
a  house,  the  donee  is  not  confined  to  a  personal  use,  so  that  he 
is  debarred  from  letting  the  property  during  the  continuance 
of  his  interest.  {King  v.  Eatingtony  4  T.  R.  177 ;  Raibibeik  v. 
Squire^  4  De  G.  &  J.  406.)  But  it  is  a  question  of  intention, 
and  if  it  appears,  from  the  terms  of  the  gift  or  the  context  of 
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the  will,  that  a  personal  use  only  was  intended,  the  enjoyment 
of  the  gift  will  be  confined  accordingly.  As  in  Maclaren  v. 
Stainton^  4  Jur.  (N.  S.)  199,  where  there  was  a  gift  over  if  the 
donee  ceased  to  occupy  the  house,  and  in  Stone  v.  Parker^  29 
L.  J.  (Ch.)  874,  where  there  was  a  direction  to  sell  if  the  donee 
refused  to  occupy.  The  gift  in  the  case,  under  consideration, 
is  not  of  the  right  to  occupy  any  definitely  designated  part  of 
the  house,  but  such  part  of  it  as  the  widow's  personal  conveni- 
ence may  require.  This  reference  to  her  personal  requirements 
is  evidence  that  the  testator  contemplated  a  merely  personal 
use,  and  so,  indeed,  are  the  terms  of  the  gift  generally.  The 
inclination  of  courts,  in  construing  gifts  of  this  character,  is 
towards  holding  them  to  be  estates,  and  that  has  quite  uniformly 
been  done  where  the  gift  was  of  the  whole  property  or  of  a 
specified  part,  but,  as  before  stated,  it  is  a  question  of  inten- 
tion, and  there  are  cases  in  which,  under  language  such  as  that 
by  whict  the  gift  in  this  case  is  expressed,  they  have  held  the 
gift  to  be  a  mere  personal  privilege.  In  Kingman  v.  King- 
many  121  Mass.  249,  a  testator  by  his  will  devised  as  follows  : 

"I  give  to  my  wife,  Fanny  Kingman,  the  use  and  improve- 
ment of  all  my  part  of  the  dwelling-house  where  we  now  re- 
side, except  the  right  and  privilege  therein  which  is  hereinafter 
devised  to  my  daughter  Tempy.  I  give  to  my  daughter  Tempy 
the  use  and  improvement  of  so  much  of  my  house  as  she  may 
need  during  her  life." 

It  was  held  that  the  daughter  had  a  personal  interest  in  the 
nature  of  an  easetoent  or  servitude.  And  so,  too,  in  Maeck  v. 
Nason^  21  Vt.  115,  where  a  testator  gave  his  daughter  the  right 
"  to  live  and  remain  in  his  house  so  long  as  she  remained  un- 
married." 

The  £:ift  of  a  house  includes  the  curtilage  also.  And  here 
the  gift  of  the  use  and  occupation  of  part  of  the  house  must 
reasonably  be  held  to  include  the  use  of  the  curtilage  in  common 
with  the  occupant  or  occupants  of  the  rest  of  the  house. 


Bevifle  of  use  of  property.— Requiring  personal  use.— A  devise  of  the 
use  and  occupatioD  of  land  usually  conveys  an  estate  in  the  land,  and, 
onless  a  contrary  intention  appears,  the  right  to  let  or  assign  it  is  in- 
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eluded.  Maclaren  y.  Stainton,  27  L.  J.  Ch.  442;  Stone  ▼.  Parker,  39  Id. 
874;  Fillingham  y.  Bromley,  T.  &  R.  680. 

A  condition  that  a  devisee  shall  reside  on  the  property  deyised  has 
been  held  void.  Pardue  v.  Oivens,  1  Jones'  Eq.  806 ;  Newkerk  v.  Kew- 
kerk,  2  Gaines,  846. 

Bat  has  been  upheld  in  G^oi^gia.    Low  v.  Gamer,  46  Ga.  481. 

And  in  Maine  a  condition  that  one  should  live  on  and  take  care  of  a 
place  until  his  mother  died,  the  mother  having  the  estate  for  life,  remain- 
der to  the  son,  was  sustained.    Marston  v.  Marston,  47  Me.  495. 

As  to  what  may  constitute  personal  residence  sufficient  to  sustain  the 
devise  in  England,  where  such  a  condition  is  valid,  see  Woods  v.  Town- 
ley,  11  Hare,  814;  Walcot  v.  Botfield,  Eay,  684;  Wynne  v.  Fletcher,  24 
Beav.  480;  Dunne  v.  Dunne,  7  D.  M.  &  G.  207;  Astley  v.  Earl  of  Essex, 
L.  R.  18  Eq.  295;  Doe  v.  Hawke,  2  East,  481 ;  Doe  v.  Steward,  1  Ad.  & 
Eli.  800;  Wilkinson  v.  Wilkinson,  L.  R.  12  Eq.  604;  Mitchel  v.  Reynolds, 
1  P.  W.  181. 


BiGGS  V8.  McOarty. 

[86  Indiana,  852.] 

Devise  to  "  a.  and  her  childben." — ^Evidence. — Pbestjiotios. 

A  devise  to  testator's  daughter  "  A.  and  her  children"  conveys  an  estate  in  joint 
tenancy,  under  the  statute,  to  the  daughter  and  her  children  living  at  testator's 
death. 

Testator  intending  to  travel  made  a  will  with  such  a  devise  in  December,  1849, 
and  started  on  his  trip  in  January,  1850,  at  which  time  his  daughter's  only 
child  was  dead.  She  had  another  child  on  November  20, 1851.  The  will  was 
proved  November  10,  1851,  without  exact  evidence  of  the  date  61  testator's 
death ;  held,  it  is  to  be  presumed  that  the  last  infant  was  m  ftenire  so  mirt  ai 
the  time  of  testator  s  death. 

Feom  the  Shelby  Circuit  Court. 

A.  Major  and  8.  Major^  for  appellants. 

B,  F.  Love  and  H.  C.  MorrUon^  for  appellee. 

MoRBiB,  C.    The  appellants^  Sanford  A.  Biggs,  Ernest  F. 
Biggs,  John  Y.  Biggs,  Nannie  L.  Biggs  and  Enoch  H.  Fitt^ 
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who  were  the  plaintiffs  below,  allege  in  their  complaint  that 
Henry  Stuck,  of  Boone  county,  Kentucky,  contemplating  a 
trip  to  California,  on  the  10th  day  of  December,  1849,  made 
his  last  will  and  testament,  devising  to  two  of  his  daughters  and 
his  wife  his  real  estate  in  Kentucky,  in  fee  simple,  and  devising 
his  real  estate    in  Shelby   county,  Indiana,  to   his  daughter 
Angeline  Biggs  and  her  children ;  a  part  of  which  is  in  con- 
troversy in  this  suit.     The  testator  left  Boone  county,  Ken- 
tucky, for  California  in  January,  1850,  and  has  not  since 
been  heard  from ;  that,  at  the  time  the  will  was  made,  Mrs. 
Biggs  had  a  child  living,  bom  November  10th,  1849 ;  she  had 
another  child  born  November  20th,  1851,   which  died   No- 
vember 23d,  1851.    The  will,  upon  information  of  the  testa- 
tor's death,  was  probated  in  Boone  county,  Kentucky,  on  the 
15th  of  November,  1851 ;  that  afterwards,  on  the  23d  day  of 
April,  1881,  the  plaintiffs  applied  to  the  Shelby  Circuit  Court, 
by  petition  in  writing,  and  filed  therewith  a  duly  certified  copy 
of  said  will  and  the  probate  thereof,  asking  said  court  to 
receive  the  same  and  to  order  the  clerk  of  said  court  to  file 
and  record  the  same  in  the  record  of  wills,  as  required  by  law ; 
that  said  will  and  the  probate  thereof  were  received  by  said 
court,  and  the  clerk  of  said  court  was  duly  ordered  to  tile  and 
record  the  same  as  aforesaid,  which  was  done  ;  that,  at  the  time 
of  the  making  of  said  will,  the  said  Angeline  Biggs  was  the 
wife  of  Perry  D.  Biggs,  then  of  Boone  county,  Kentucky ;  that 
she  had  by  him  the  following  named  children,  to  wit,  Ernest 
L.  Biggs,  born  November  10th,  1849,  who  died  December  4th, 
1850 ;  Cora-  Adelaide  Biggs,  bom  November  20th,  1851,  died 
November  23d,  1851;  a  son,  bom  in  November,  1852,  who 
died  the  same  day ;  Harriet  A.  Biggs,  born  May  14th,  1856 ; 
Charles  H.  Biggs,  bom  November  9th,  1858,  who  died  July 
31st,  1873  ;  Emest  F.  Biggs,  bom  August,  13th,  1861 ;  John 
V.  Biggs,  bom  September  12th,  1863,  and  Nannie  L.  Biggs, 
bora  March  10th,  1868  ;  that  the  said  Harriet  A.  Biggs  inter- 
married with  Enoch  H.  Pitts,  September  30th,  1869,  and  died 
intestate  in  1880,  leaving  no  child  or  descendant  of  a  child  her 
surviving,  but  leaving  her  husband,  Enoch  H.  Pitts,  and  the 
plaintiffs,  surviving  her;  that  the  said  Angeline  Biggs,  the 
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mother  of  the  plaintiffs,  died  intestate  in  Jalj,  1877,  at  the 
comity  of  Eandolph,  in  the  State  of  Missouri,  leaving  the 
plaintifiEs  and  the  said  Harriet  A.  Pitts,  her  only  children,  her 
surviving. 

It  is  then  alleged  that  on  the  21st  day  of  December,  1858, 
the  said  Angeline  Bi^gs  and  Perry  D.  Biggs,  her  husband, 
sold  and  conveyed  to  Shelley  Stafford  the  land  in  controversy, 
which  is  part  of  the  land  devised  by  said  testator  to  the  said 
Angeline  Biggs ;  that  the  same  had  been  by  the  grantees  of 
said  Stafford  conveyed  to  the  defendant,  who  claims  to  be  the 
owner  of  the  same.  It  is  also  alleged  that  the  said  Angeline 
Biggs,  nnder  said  will,  took  but  a  life-estate  in  the  lands  de- 
vised to  her  and  to  her  children,  or  that  she  and  her  said  chil- 
dren held  said  lands  as  tenants  in  common  in  fee  simple ;  that 
said  will  of  said  Stuck  has  not  been  probated  in  any  court 
in  said  county  of  Shelby,  nor  was  there  any  certified  copy  of 
said  will,  and  the  probate  thereof,  recorded  in  the  record  of  wills 
in  said  county  of  Shelby,  until  the  same  was  recorded  under  the 
order  of  said  Shelby  Circuit  Court,  as  above  stated ;  that  the 
appellee  has  been  in  possession  of  said  land  since  1870,  re- 
ceiving the  rents  and  profits  of  the  same,  which  are  of  the 
value  of  $3,000.  The  plaintiffs  pray  that  the  court  will  settle 
and  determine  the  rights  of  the  plaintiffs  and  defendant  in  and 
to  said  lands,  taking  an  account  of  the  profits  thereof,  and 
order  partition,  etc.  A  copy  of  the  will  was  filed  with,  and  is 
made  a  part  of,  said  complaint,  as  is  also  the  petition  of  the  ap- 
pellants, filed  in  the  Shelby  Circuit  Court,  and  the  proceedings 
of  said  court  thereon. 

The  appellee  demurred  to  the  complaint  for  the  want  of 
suflScient  facts.  The  court  sustained  the  demurrer^  and  the 
appellants  electing  to  stand  by  their  complaint,  final  judgment 
was  rendered  for  the  appellee.  The  sustaining  of  the  de- 
murrer to  the  complaint  is  the  only  error  assigned.  The  ap- 
pellee insists  that,  upon  the  facts  stated  in  the  complaint,  he  is, 
as  against  Enoch  H.  Pitts  and  Sanford  Biggs,  entitled,  as  an 
innocent  purchaser,  to  the  protection  of  section  17  of  the  act  of 
May  31st,  1852,  in  relation  to  wills.  (2  R.  S.  1876,  p.  574.) 
The  section  provides  that  '^  The  title  of  any  lands  or  interest 
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therein,  purchased  in  good  faith  and  for  a  valaable  considera- 
tion from  the  heirs  at  law  of  any  person  who  shall  have  died 
seized  of  real  estate,  shall  not  be  impaired  by  virtue  of  any 
devise  made  by  such  person  of  the  real  estate  so  purchased,  un- 
less the  will  or  codicil  containing  such  devise  shall  have  been 
fuDy  proved,  and  recorded  in  the  oflSce  of  the  clerk  of  the 
court  having  jurisdiction,  within  three  years  after  the  death  of 
the  testator,  except : 

"  JftrsL  Where  the  devisee  shall  have  been  within  the  age 
of  twenty-one  years,  of  unsound  mind,  imprisoned,  or  out  of 
the  State  at  the  death  of  such  testator ;  or, 

"  Second.  Where  it  shall  appear  that  the  existence  of  such 
will  of  codicil  shall  have  b^en  concealed  from,  or  unknown  to, 
such  devisee. 

^^  In  which  cases,  the  limitation  specified  in  this  section  shall 
not  commence  until  after  the  expiration  of  one  year  from  the 
time  such  disability  shall  have  been  removed  or  such  will  or 
codicil  shall  have  come  into  the  control  of  such  devisee  or  his 
representative,  or  have  been  deposited  in  the  clerk's  ofiice  of 
the  proper  court  of  common  pleas." 

It  appears  in  the  complaint  that  Angeline  Biggs  and  her 
husband  were  married  in  Kentucky,  and  that  she  died  in 
Missouri.  It  is  not  alleged,  nor  does  it  appear  from  the  com- 
plaint, that  she  ever  resided  in  the  State  of  Indiana ;  nor  does 
it  appear  from  the  complaint  that  any  of  the  appellants  resided 
in  this  State  at  any  time.  For  anything  that  appears  in  the 
complaint,  the  appellants  may  have  resided  out  of  the  State  un- 
til the  commencement  of  this  suit,  and  their  mother  may  have 
lived  out  of  the  State  until  her  death,  which  is  alleged  to  have 
occurred  in  1877.  If  they  thus  lived  out  of  the  State,  the 
statute  did  not  run  against  them. 

Assuming  that  the  statute  referred  to  applies  as  well  to  for- 
eign as  to  domestic  wills,  a  question  which  we  do  not  decide, 
the  objection  to  the  complaint  is  not  well  taken.  Unless  the 
complaint  show  upon  its  face  that  the  appellants  are  not  within 
any  of  the  exceptions  contained  in  the  17th  section,  the  appellee 
must,  in  order  to  avail  himself  of  its  benefits,  plead  the  limita- 
tion.   {Milner  v.  Hylandj  77  Ind.  458 ;  Harlen  v.  WaUon^  63 
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Ind.  143.)  In  sach  case  the  question  cannot  be  raised  by  de- 
murrer. Nor  is  there  anything  in  the  case  of  PiUs  v.  Md^er, 
72  Ind.  469,  affecting  this  question,  nor  any  of  the  questions 
presented  by  the  appellants  to  this  case. 

The  appellants  insist — 

JFirsL  That  Angeline  Biggs  took  a  life-estate  in  the  land 
devised  to  her  and  her  children,  and  that,  upon  her  death,  her 
children  then  alive,  took  by  way  of  executory  devise,  the  re- 
mainder in  fee  as  tenants  in  common,  whether  bom  before  or 
after  the  testator's  death,  and  whether  he  died  after  the  death 
of  the  first  child,  who  died  Dec.  4th,  1850,  and  before  the 
quickening  of  the  second,  bom  Nov.  20th,  1851,  or  died  during 
the  existence  of  the  first  or  second  child ;  or, 

Second.  If  the  testator  died  while  the  child  that  was  alive 
when  the  will  was  made  existed,  or  if  he  died  while  the  child 
born  Nov.  20th,  1851,  was  in  ventre  sa  mere,  then  Mrs.  Biggs 
and  her  children  alive  at  the  testator's  death  took  as  tenants 
in  common  the  land  in  fee,  which  opened  up  from  time  to  time, 
to  let  in  after-bora  children. 

In  support  of  the  first  proposition,  the  appellants  cite  the 
following  cases  and  authorities :  Carr  v.  JEsttU,  16  B.  Mon. 
309  ;  Oo88  V.  Eherhart^  29  Ga.  545  ;  Sisson  v.  Seabury^  1  Sum. 
235  ;  1  Hill's  Eeal  Prop.  630,  note;  4  Kent's  Com.  221,  note 
to  22b\Wehh  v.  Holmes^  3  B.  Mon.  404;  Hatfield  v.  Sohvtr, 
114  Mass.  48;  Bannan  v.  Oshorn^  4  Paige,  336;  Borden  v. 
Kingsburyy  2  Root,  39 ;  Righter  v.  Forrester^  1  Bush,  278 ; 
Coursey  v.  Davisj  46  Pa.  St.  25 ;  Mitchell  v.  Zonff^  80  Pa.  St. 
516;  Jennings  v.  Parker,  24  Ga.  621  ;  1  Hill's  Real  Prop. 
512,  519,  630,  note. 

In  the  first  case  cited  from  16  B.  Monroe,  the  devise  was  to 
"  Mary  Baker  Didlake  and  her  children."  Mary  B.  Didlake 
had  no  child,  and  was  an  unmarried  infant  at  the  time  the  testa- 
tor made  his  will  and  at  the  time  he  died.  She  afterwards  mar- 
ried a  Mr.  Carr,  and  had  by  him  one  child.  She  and  her 
husband  sold  and  conveyed  the  land  in  fee  simple  to  Estill. 
Her  child  afterwards  sued  for  the  land  and  recovered  it.  The 
court,  rejecting  the  resolution  in  the  Wild  case,  held  that 
Mary  B.  Didlake  took  a  life-estate  in  the  land  devised^  and  that 
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her  child  took  the  remainder  in  fee.  The  court  concluded 
that  as  there  was  no  child  tn  eaae  at  the  time  the  devise  was 
made  who  could  take  jointly  with  the  mother,  according  to 
the  literal  import  of  the  devise,  the  intent  of  the  testator  was 
to  give  to  the  mother  a  life-estate.  It  was  argued  hy  the  court 
that,  as  the  testator  must  have  regarded  the  children  of  his 
daughter  as  the  objects  of  his  bounty,  and  knowing  at  the  time 
that  his  daughter  then  had  no  children,  he  must  have  intended 
to  provide  for  such  future  children  as  she  might  have.  With- 
out questioning  the  correctness  of  the  inference  thne  drawn 
by  the  court,  it  is  obvious  that  no  such  inference  could  obtain 
in  the  case  in  hearing.  For,  in  this  case,  Mrs.  Biggs  had  ^ 
child  living  at  the  time  the  devise  was  made,  who  could  have 
taken  jointly  with  her  had  it  survived  the  testator.  Besides, 
the  construction  adopted  by  the  court  in  the  Didlake  case  was 
not  in  accordance  with  the  law  of  Indiana,  where  the  resolution 
in  the  Wild  case  is  held  to  be  a  part  of  the  common  law  in 
force  here. 

In  the  case  of  Sissan  y.  Sedbury^  I  Sumner,  235,  the  devise 
was  in  these  words : 

"  I  give  and  bequeath  to  my  loving  grandson,  Philip  Sisson, 
all  my  homestead  farm  and  housing  thereon  standing,  lying 
part  in  said  Tiverton  and  part  in  the  township  of  Dartmouth, 
in  the  province  of  Massachusetts  Bay,  with  all  my  other  lands, 
and  salt  meadows,  and  sedge  flats  in  said  Dartmouth,  to  him, 
my  said  grandson  Philip  Sisson,  and  to  his  male  children  law- 
fully begotten  of  his  body,  and  their  heirs  forever,  to  be  equally 
divided  amongst  them  and  their  heirs  forever." 

The  testator  died  in  1777,  leaving  iis  said  grandson,  then 
eleven  years  old,  unmarried  and  without  children.  After  the 
death  of  the  testator,  Philip  took  possession  of  the  lands,  and 
on  the  29th  of  March,  1814,  conveyed  the  same  to  Seabury. 
Philip  died  in  1817,  and  after  his  death  one  of  his  children 
brought  this  action  to  recover  the  lands  from  Seabury,  claim- 
ing title  under  the  will  of  Thomas  Sisson,  on  the  ground  that 
said  Philip  took  but  a  life-estate  therein.  The  question  was 
whether  the  devise  created  an  estate  tail  in  Philip  Sisson,  or 
an  estate  for  life  only,  with  a  contingent  remainder  in  fee  in 
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his  male  children.  From  the  last  clause  of  the  devise,  to  wit : 
"  And  to  his  male  children  lawfully  begotten  of  his  body,  and 
their  heirs  forever,  to  be  equally  divided  amongst  them  and 
their  heirs  forever,"  Judge  Story  held  that  Philip  took  a 
life-estate  with  a  contingent  remainder  in  favor  of  his  male 
children.  It  was  argued  that  in  this  way  alone  could  the 
lands  be  equally  divided  amongst  the  male  children  lawfully 
begotten  of  his  body  and  their  heirs  forever.  Judge  Story 
says :  "  The  first  part  of  the  clause  is, '  I  give  and  bequeath 
unto  my  loving  grandson,  Philip  Sisson,  etc.,  and  to  his  male 
children  lawfully  begotten  of  his  body,'  etc.  If  the  will  had 
stopped  here,  there  could  not  have  been  a  donbt,  either  upon 
principle  or  authority,  that  it  was  the  intention  of  the  testator 
to  create  an  estate  in  tail  male  in  the  devisee.  In  the  first  place, 
the  words  import  a  devise  inpresenti^  and  as  the  devisee  had 
no  children  at  the  time  of  the  will,  if  we  construe  the  words, 
^  his  heirs  male,'  etc.,  as  words  of  purchase  and  a  designaiio 
personarum  in  presently  the  devise  becomes  utterly  void,  from 
the  want  of  proper  objects  in  esse  to  take ;  so  that  the  intention 
of  the  testator  is  defeated.  *  *  *  This  is  exactly  in  con- 
formity to  one  of  the  resolutions  in  WilcTs  Case^  (6  Co.  E.  17). 
Now,  Wildes  Case  has  constantly  been  admitted  to  be  good  law ; 
and  relied  on  in  many  subsequent  cases." 

It  was  held  in  Wild's  Case  that  a  devise  to  one  and  hia 
children  should  carry  an  estate  in  joint  tenancy,  when  the 
person  named  had  children  living  at  the  date  of  the  will ;  but 
that  when  no  such  children  existed,  the  term  "children" 
should  be  construed  as  a  word  of  limitation,  and  as  equiva- 
lent to  issue  of  his  body,  thus  creating  an  estate-tail  general 
as  to  real  estate.  It  would  seem,  therefore,  that  according  to 
the  reasoning  of  Judge  Story  in  the  case  of  Sisson  v.  Seaburyy 
cited  and  relied  upon  by  the  appellants,  and  the  resolution  in 
the  Wild's  Case^  the  case  of  Carr  v.  JSstillj  supra^  was  not  well 
decided.  We  think  neither  of  the  cases  supports  the  first  pro- 
position insisted  upon  by  the  appellants. 

In  the  case  of  Wehh  v.  Holmes^  supra^  a  conveyance,  made 
by  Henry  Crist  and  Rachel,  his  wife,  to  their  daughter,  Sarah 
Thomas,  read  thus :   "  This  indenture,  made  and  entered  into 
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thi3  25th  day  of  July,  1813,  between  Henry  Crist  and  Rachel 
his  wife,  of  Bullitt  county  and  Commonwealth  of  Kentucky, 
of  the  one  part,  and  Francis  and  Sarah  Thomas  of  the  same 
place,  of  the  other  part,  witnesseth,  that  for  the  love  and  good- 
will for  them  and  their  children,  that  intending  to  convey  to 
Sarah  Thomas  a  certain  d/rwer  in  lands,  for  the  entire  benefit  of 
her  and  his  children,  do  hereby,  and  by  these  presents,  transfer, 
set  over,  and  convey  to  her  and  her  children  forever,  all  that 
certain  tract,"  etc.,  "containing,"  etc.,  "which  said  tract  of 
land,  with  all  and  singular  its  appurtenances  thereunto  belong- 
ing, we  do  hereby  transfer  and  convey  to  said  Sarah  Thomas 
and  her  children  forever,"  etc. 

Sarah  Thomas  had  four  children  alive  at  the  date  of  the 
deed,  and  four  were  bom  after  the  making  of  the  deed  and  be- 
fore the  death  of  her  husband.  The  court  held  that  Sarah 
took  a  life-estate  in  the  land  conveyed,  and  that  all  her  chil- 
dren took  the  remainder  in  fee.  The  court  seem  to  lay  some 
stress  on  the  word  "  dower  "  as  used  in  the  conveyance.  Un- 
less the  decision  turned  upon  the  use  of  the  word  "  dower," 
the  case  is  in  direct  conflict  with  that  of  King  v.  Rea,y  56  Ind. 
1,  and  cannot  be  regarded  as  authority  in  this  State. 

In  the  case  of  Hatfield  v.  Sohier^  1 14  Mass.  48,  the  testar 
trix,  Mrs.  Coleman,  devised  to  her  daughter,  Mrs.  Hatfield,  to 
her  sole  and  separate  use,  free  from  the  interference  of  her 
husband  or  any  other  person,  to  have  and  to  hold  the  same  to 
her  sole  and  separate  use  as  aforesaid,  and  to  her  children  or 
child,  or  the  issue  of  any  deceased  child,  in  equal  proportions. 
Mrs.  Hatfield  had  two  children  at  the  date  of  the  will,  and 
afterwards  by  a  second  husband  had  two  other  children.  Of 
this  devise  the  court  say :  "  It  is  not  to  Mrs.  Hatfield,  her  heirs 
and  assigns,  and  contains  no  words  extending  her  interest 
beyond  her  life.  There  are  no  terms  used  indicating  an  inten- 
tion to  give  her  the  power  of  disposal  during  her  life.  The 
devise  *  to  the  children  or  child  of  the  said  Louisa  or  the  issue 
of  any  deceased  child  in  equal  proportions,'  is  inconsistent  with 
an  intention  to  give  Mrs.  Hatfield  a  fee  or  an  estate  in  tail. 
These  are  words  of  purchase,  and  are  of  no  effect  if  she  took 
an  estate  of  inheritance  with  the  power  of  disposal.     We  think 
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tbe  intention  of  the  testatrix  was  to  ^ve  Mrs.  Hatfield  an 
estate  for  life,  and  the  remainder  to  her  children/*  The  court 
held  that  the  remainder  opened  to  let  in  children  bom  after 
the  death  of  the  testatrix. 

This  case  differs  from  that  before  us  in  several  respects. 
The  devise  gave  the  property  to  Hrs.  Hatfield  exclusively  for 
the  period  for  which  she  was  entitled  to  hold  it.  Its  terms 
did  not  create  in  her  anything  more  than  a  life-estate.  There 
was  a  clearly  expressed  purpose  to  give  an  estate  to  the  child 
or  children.  They  must  take  in  remainder  or  not  at  all.  The 
construction  adopted  was  the  only  one  by  which  the  intention 
of  the  tastator  could  be  maintained.  By  section  5  of  the  act 
of  18 i3  (R.  S.  18i3,  p.  485),  which  was  in  force  at  the  time 
the  will  of  Henry  Stuck  was  made  and  at  his  death,  it  is  pro- 
vided that  "  Every  devise  of  lands  shall  be  construed  to  con- 
vey all  the  estate  of  the  devisor  therein,  which  he  could  law- 
fully devise,  unless  it  shall  manifestly  appear  by  the  will  that 
the  devisor  intended  to  convey  a  less  estate."  Had  the  ap- 
pellants been  in  existence  at  the  time  of  the  testator's  death,  it 
would  hardly  be  pretended  that  they  and  their  mother  would 
not  have  taken  the  land  in  controversy  in  fee  as  tenants  ia 
common ;  and  in  this  it  differs  from  the  case  just  cited. 

The  case  of  Hannan  v.  Osbornj  4  Paige,  336,  is  also  cited 
and  relied  upon  by  the  appellants.  The  devise  in  the  will  of 
Alexander  Hannan  was  as  follows :  "  I  give,  devise  and  be- 
queath unto  my  sister  Mary  Ann  Philips,  wife  of  Thomas 
Philips,  of  the  city  of  New  York,  all  the  remainder  of  my 
estate,  both  real  and  personal :  To  have  and  to  hold  the  same 
to  her  and  her  children,  forever.  But  in  case  my  said  sister 
Mary  Ann  shall  die,  and  all  her  children  shall  die,  leaving  no 
children,  then  my  will  is,  that  this  part  of  my  estate  shall  then 
be  divided  among  my  brother  and  sisters ;  to  wit,  brother  John, 
and  sisters  Julianna  Stone  and  Amelia  Manchester." 

It  was  expressly  provided  in  New  York  at  the  time,  by 
statute,  that  the  intent  of  the  party  shall  govern,  as  well  in 
the  construction  of  deeds  as  of  wills.  And,  in  view  of  this, 
the  Chancellor  in  this  case  says :  "  The  rule,  that  the  intention 
of  the  testator,  so  far  as  it  can  legally  be  carried  into  effect, 
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fihonld  govern  in  all  devises  of  real  estate,  has  always  been 
acted  upon  by  courts  of  justice  ;  except  in  two  or  three  special 
cases,  where  technical  rules  of  law  have  been  permitted  to  de- 
feat such  intent.  The  revised  statutes  having  abolished  the 
rule  in  SheUey^s  Case^  which  formed  one  of  those  exceptions, 
aud  having  also  restored  the  expressions,  ^  die  without  issue,' 
and  'die  without  leaving  issue,'  to  their  natural  and  obvious 
meaning,  courts  of  justice  are  now  left  free  to  give  such  con- 
straction  to  the  language  of  a  testator  in  his  will,  as  to  carry 
into  effect  his  intention."  The  court  further  says :  "  By  the 
common  law,  a  devise  to  a  man  and  his  children  as  an  imme- 
diate gift  to  both,  was  held  to  be  a  devise  to  the  parent  and 
children  jointly,  or  to  giv3  an  estate  tail  to  the  father,  accord 
ing  to  circumstances.  If  there  were  children  in  existence  at 
the  time,  it  was  held  that  they  took  jointly  with  the  parent ; 
but  if  there  were  none,  he  took  an  estate  tail  by  implication." 

The  chancellor  then  further  states  that  if,  from  the  will,  it 
appeared  that  the  intention  of  the  testator  was,  that  the  chil- 
dren should  take  the  estate  only  by  way  of  remainder  after  the 
death  of  the  parent,  then  the  children  who  were  in  existence  at 
the  death  of  the  testator,  as  well  as  after-born  children,  took 
the  estate  as  purchasers,  after  the  termination  of  the  life-estate 
of  the  parent.  He  also  held  that  by  the  terms  of  the  devise  the 
intention  of  the  testator  was  to  give  Mary  Ann  Philips  a  life- 
estate  only,  and  that  her  children  took  the  remainder,  which 
vested  in  those  alive  at  the  death  of  the  testator,  opening  to  let 
in  after-bom  children. 

We  think  this  case  cannot  be  held  to  support  the  propo- 
sitions relied  upon  by  the  appellants,  but  that,  as  contended 
by  the  appellee,  it  is  opposed  to  them.  This  is  a  devise  to 
Angeline  Biggs  and  her  children ;  it  does  not  appear  from  the 
language  of  the  devise  that  the  testator  intended  that  Angeline 
should  have  only  a  life-estate,  and  that  her  children  should  take 
the  estate  by  way  of  remainder  n  fee  after  her  death.  There- 
fore, in  the  language  of  Chancellor  Walworth,  if  there  was  a 
child  alive  at  the  death  of  the  testator,  Angeline  and  such  child, 
by  the  common  law,  took  the  estate  jointly,  or,  under  our 
statute,  as  tenants  in  common. 
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We  have  carefully  examined  the  other  cases  referred  to  by 
the  appellants'  counsel  in  their  able  and  elaborate  brief,  bat  to 
discuss  and  examine  them  here  would  extend  this  opinion  un- 
duly. In  view  of  the  decisions  of  our  own  court,  we  do  not 
think  that  the  first  proposition  relied  upon  by  the  appellants  is 
the  law.  {Siceloff  v.  liedmarCa  AdmW,  26  Ind.  251 ;  McOray 
V.  Lipp^  35  Ind.  116;  Andrews  v.  Spurlin^  35  Ind.  262; 
Oonzales  v.  Barton^  45  Ind.  295 ;  King  v.  Rea^  56  Ind.  1.) 

We  admit  that,  as  contended  by  the  appellants,  the  inten- 
tion of  the  testator,  as  gathered  from  the  whole  will,  shonld, 
so  far  as  it  can  consistently  with  the  rules  of  law,  be  enforced, 
and  that  it  should  guide  courts  in  the  construction  of  the  will ; 
but,  as  will  be  seen  by  an  examination  of  the  cases  referred 
to  by  the  appellants,  it  is  not  always  the  presumed  or  actual 
intention  of  the  testator,  but,  as  contra-distinguished  there- 
from, his  legal  intention,  that  must  be  enforced.  The  appli- 
cation of  the  rule  in  SheUey^s  Case  sometimes  unquestionably 
defeats  the  intention  and  actual  purposes  of  the  testator ;  yet 
the  rule  has  been  so  long^  adhered  to  in  Indiana  that  it  must  be 
regarded  as  the  law  here  until  changed  by  the  legislature. 

The  devise  in  this  case  is  extremely  simple.  Its  language 
is :  "I  give  and  bequeath  to  my  daughter  Angeline  Biggs  and 
her  children  all  my  real  estate  in  the  county  of  Shelby,  and 
State  of  Indiana."  Angeline  had  one  child  living  at  the  time 
the  will  was  made.  She  did  not,  therefore,  according  to  Wildes 
Case,  take  an  estate  tail  by  implication. 

It  is  alleged  in  the  complaint  that  the  testator's  will  was 
probated  in  Kentucky  on  the  15th  day  of  November,  1851, 
upon  information  of  the  testator's  death.  It  is  also  alleged 
that  on  the  20th  day  of  November,  1851,  five  days  after  the 
will  was  probated,  another  child  was  born  to  Angeline,  which 
died  three  days  afterwards ;  the  first  child  died  December  4th, 
1850,  nearly  a  year  before  the  second  was  bom. 

Upon  these  facts  we  think  it  fair  to  infer  that  the  testator 
died  after  the  quickening  of  the  second  child,  and  at  a  time 
when  it  was  legally  capable  of  taking  the  estate  jointly,  or  as 
a  tenant  in  common,  with  its  mother  Angeline;  that  conse- 
quently, upon  the  testator's  death,  by  the  plain  terms  of  the 
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devise,  the  land  in  controversy  vested  in  the  devisee  Angelina 
and  the  child  with  which  she  was  then  pregnant  as  tenants  in 
common.  {Ilannan  v.  Oahorriy  9upra;  Shotta  v.  Poe,  47  Md. 
513  ;  Viner  v.  Francis^  2  Cox,  190 ;  Benson  v.  Wright,  4  Md. 
Ch.  Dec.  278.) 

The  appellants  insist  that,  if  this  shonld  be  conceded,  the 
estate  so  vested  in  Angeline  and  her  child  as  that  it  opened  to 
let  in  after-born  children ;  that  the  testator  knowing  at  the 
time  that  he  made  the  will  that  Angeline  had  then  bnt  one 
child,  he  used  the  word  "  children  "  to  indicate  his  purpose  to 
provide  for  all  the  children  which  she  might  have ;  that  the 
use  of  the  word  "  children  "  is  inconsistent  with  the  intention 
on  the  part  of  the  testator  to  limit  his  bounty  to  the  mother 
and  child  then  living,  or  to  such  children  as  might  exist  at  the 
time  of  his  death.  But  to  this  it  may  be  replied  that  the  word 
"  children  "  is  used  in  a  general  sense,  applying  as  well  to  such 
child  or  to  such  children  as  might  be  living  at  his  death,  as  to 
such  and  subsequently  bom  children.  We  have  not  been  able 
to  find  a  case  like  this  in  which  it  has  been  held  that  the  estate 
opened  to  let  in  after-born  children.  * 

It  is  said  in  2  Jarman  on  Wills,  702,  that  "  An  immediate 
gift  to  children  {i.e.y  a  gift  to  take  effect  in  possession  immedi- 
ately on  the  testator's  decease)  *  *  comprehends  the  chil- 
dren living  at  the  testator's  death  (if  any),  and  those  only. 
Where  a  particular  estate  or  interest  is  carved  out,  with  a  gift 
over  to  the  children  of  the  person  taking  that  interest,  or  the 
children  of  any  other  person,  such  gift  will  embrace  not  only 
the  objects  living  at  the  death  of  the  testator,  but  all  who  may 
subsequently  come  into  existence  before  the  period  of  distribu- 
tion."  He  further  says:  "  In  cases  falling  within  this  rule,  the 
children,  if  any,  living  at  the  death  of  the  testator,  take  an  im- . 
mediately  vested  interest  in  their  shares,  subject  to  the  diminu- 
tion of  those  shares  *  *  as  the  nnmber  of  objects  is  augmented 
by  future  births,  during  the  life  of  the  tenant  for  life." 

It  is  obvious  that  the  devise  under  consider^ltion  falls  within 

the  first,  and  not  within  the  second,  proposition  laid  down  by 

Jarman.    It  falls  within  the  first,  because  the  gift  takes  effect 

immediately  upon  the  death  of  the  testator.    It  does  not  fall 
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within  the  second,  because  there  is  no  particolar  estate  earned 
out  of  the  thing  devised,  nor  is  there  any  gift  over  to  the  chil- 
dren. In  complete  agreement  with  Jannan  is  the  case  of 
Joneff  Appealfrom  Probate^  48  Conn.  60 ;  Hannan  v.  O^bam, 
supra. 

In  the  case  of  Shotts  v.  Pae,  47  Md.  513;  28  Am.  E.  485, 
the  testator,  Lewis  Shotts,  by  bis  will  devised  all  his  property 
to  his  son,  John  Lewis  Shotts.  Afterwards  the  testator  ex- 
ecuted a  declaration  of  trust,  setting  forth  that,  in  considera- 
tion of  the  natural  love  and  affection  which  he  bore  for  the 
children  of  his  said  son,  he  did  thereby  appoint  the  said  John 
Lewis  Shotts  trustee  "  for  the  following  property  for  their  use, 
and  until  they  arrived  to  the  age  of  eighteen  years :  $1,500  in 
Baltimore  City  Stock,  and  one  note  of  Christian  Weisample 
for  $5,000,  to  take  effect  at  my  death ;  and  when  each  child 
arrives  at  age,  the  said  property  to  go  to  my  son,  John  Lewis 
Shotts." 

The  testator  died  in  1857,  and  the  mil  and  declaration  of 
trust  were  admitted  to  probate  as  testamentary  papers.  John 
Lewis  Shotts  had,  at  the  date  of  the  trust  and  at  the  death  of 
the  testator,  only  two  children.  He  renounced  the  executor- 
ship of  the  will,  and  Poe  was  appointed  administrator  with 
the  will  annexed,  who  filed  a  bill  in  equity,  suggesting  doubts 
as  to  the  construction  of  the  will. 

After  disposing  of  some  preliminary  questions,  the  court 
says :   "  The  only  other  question  is,  whether  the  term  *  chil- 
dren,' used  in  the  declaration  of  trust,  includes  children  of  the 
son,  John  Lewis  Shotts,  that  may  be  born  after  the  death  of  the 
testator  ?    And  upon  this  question  there  can  be  no  doubt  what- 
ever.   If  there  may  be  any  question  that  may  be  regarded  as 
incontrovertibly  settled,  in  the  construction  of  wills  or  testa- 
mentary papers,  it  is,  that  an  immediate  gift  to  children,  ^i'm- 
pliciteTj' withont  additional  description,  means  a  gift  to  the 
children  in  existence  at  the  death  of  the  testator;  provided 
there  be  children  then  in  existence  to  take.    In  Powell  on 
Devises,  voL  2,  p.  802,  the  rule,  as  deduced  from  all  the  caaes, 
is  stated  thus :  ^  That  an  immediate  gift  to  children  (t.  «.,  im- 
mediate in  point  of  enjoyment),  whether  of  a  person  living  or 
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dead ;  and  whether  it  be  to  the  children  simply,  or  to  all  the 
children ;  and  whether  there  be  a  gift  over  or  not,  compre- 
hends the  children  living  at  the  testator^s  dea^h  (if  any),  am,d 
those  only  ^  notwithstanding  some  of  the  early  cases,  which 
make  the  time  of  the  making  the  will  the  period  of  ascertain- 
ing the  objects.'  To  the  same  effect  is  the  rule  as  stated  by 
Kedfield  on  Wills,  pt.  2,  p.  330;  *  *  and  the  decided  cases 
folly  support  the  propositions  thus  laid  down  by  the  text- 
writers."    See  the  many  cases  cited  by  the  court. 

We  have  examined  with  care  the  cases  referred  to  by  the 
appellants.  We  are  aware  that  the  case  of  Coursey  v.  Davis, 
46  Pa.  St.  25,  seems  to  support  the  position  of  the  appellants, 
but* in  so  far  as  it  does  this  it  is  opposed  to  our  own  decisions. 
So,  too,  the  case  in  3  B.  Mon.  is  apparently  in  their  favor, 
but,  as  before  shown,  the  case  is  opposed  to  the  decisions  of 
this  court.  So,  too,  the  case  of  Jackson  v.  Coggins,  29  Qa. 
403,  seems  to  sustain  the  second  proposition  relied  upon  by  the 
appellants ;  while  the  case  of  Goss  v.  Eberhart,  29  Ga.  545, 
supports  the  first.  But  we  think  the  clear  weight  of  authority 
is  the  other  way. 

The  following  cases,  among  others,  referred  to  by  the  ap- 
pellee's counsel,  support  the  conclusions  which  we  have 
reached  :  Ooodwin  v.  Ooodwin^  48  Ind.  584 ;  Glass  v.  Glass, 
71  Ind.  392 ;  Jenkins  v.  Freyer,  4  Paige,  47 ;  Grosses  Estate, 
10  Pa.  St.  360 ;  Worcester  v.  Worcester,  101  Mass.  128  ;  Camp- 
hell  Y.  Rawdon,  18  N.  Y.  412 ;  Ilanlury  v.  Doolittle,  38  111. 
202  ;  Swinton  v.  Legare,  2  McCord's  Ch.  (S.  0.)  404 ;  Nimmo  v. 
Stewart,  21  Ala*.  682 ;  Lorillard  v.  Coster,  5  Paige,  172 ;  King 
V.  Rea,  56  Ind.  1 ;  3  Washburn's  Real  Prop.,  3d  ed.,  side  p.  685. 

In  Handhury  v.  Doolittle^  supra,  it  was  held  that  if  no  estate 
intervenes  between  the  death  of  the  testator  and  the  vesting 
of  the  estate  in  children  as  a  class,  the  estate  goes  to  the  chil- 
dren in  being  at  the  death  of  the  testator. 

In  the  case  of  Nimmo  v.  Stewart,  supra,  it  was  held  that  if 
a  devise  be  to  one  and  his  children,  and  he  has  children  at  the 
date  of  the  will  and  at  the  death  of  the  testator,  the  parent  and 
children  living  at  the  death  of  the  testator  take  jointly  under 
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the  wilL  To  the  same  effect  is  the  case  of  Smith  v.  Ashurd, 
34  Ala.  208. 

Tliis  case  has  been  argued  elaborately  and  with  much  abil- 
ity on  both  sides.  We  have  endeavored  to  consider  the  caae 
with  the  care  which  its  importance  seemed  to  require^  and  hare 
concluded : 

^irst.  That  the  devise  cannot  be  construed  as  giving  to 
Angcline  Biggs  a  life-estate  in  the  land  described  in  the  com- 
plaint, and  the  remainder  in  fee  to  her  children. 

Second.  That,  upon  the  facts  stated  in  the  complaint,  the 
fair  inference  is  that  the  testator,  Henry  Stuck,  died  while  the 
second  child  of  Angeline  Biggs  was  in  ventre  aa  mere^  and 
that,  upon  the  testator's  death,  Angeline  and  said  second  child 
took,  under  said  will,  as  tenants  in  common,  the  land  in  dis- 
pute, but  that  the  estate  thus  vested  in  them  did  not  open  to 
let  in  after-bom  children. 

Third.  That,  upon  the  death  of  said  second  child,  its  inter- 
est passed  to  its  parents,  and  that  their  subsequent  grantees 
took  the  whole  title  to  said  land  ;  that  there  is  no  error  in  the 
record,  anji  that  the  judgment  below  should  be  affirmed. 


Potter  vs.  Baldwin. 

[188  Massachusetts,  427.] 

Undue  influence. — Testator's  declarations. 

Upon  an  issue  of  undue  influence  by  a  beneficiary  not  related  to  testator,  state- 
ments made  by  the  testator  to  his  son  eight  years,  before  the  date  of  bis  will, 
that  he  could  not  resist  the  influence  of  such  beneficiary,  are  properly  receiTed 
in  connection  with  similar  expressions  of  feeling  up  to  the  date  of  the  vilL 

8o  statements  by  deceased,  the  night  before  his  death,  that  he  wanted  to  see  hii 
son,  and  that  "  he  did  not  know  but  he  had  been  deceired,"  are  admissible: 

Appeal  by  the  onlj  son  and  heir  at  law  of  John  Baldwin, 
deceased,  from  a  decree  of  the  Probate  Court  allowing  soch 
decedent's  wilL 
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The  only  issue  submitted  to  the  jnry  was  whether  the  will 
was  obtained  by  the  undue  influence  of  Mrs.  Francelia  S.  Lane. 
The  will  was  dated  January  30th,  1880,  and  bequeathed  testa- 
tor's entire  estate  to  Mrs.  Lane.  Testator  died  February  17, 
1880. 

The  judge  admitted,  against  appellee's  objections,  for  the 
purpose  of  showing  testator's  feelings  towards  Lane  and  his 
son,  evidence  of  conversations  in  1872,  between  testator  and  his 
son  in  which  testator  said  he  was  so  under  Lane's  influence  that 
he  could  not  resist  her  when  in  her  presence,  which  was  fol- 
lowed by  evidence  of  siaiilar  expressions  from  time  to  time  up 
to  the  date  of  the  will ;  and  evidence  of  a  conversation  be- 
tween testator  and  one  O'Neil,  the  night  before  his  death,  in 
which  he  said  he  wished  to  see  bis  son,  and  did  not  know  but 
he  had  been  deceived. 

These  conversations  were  used  by  the  counsel  for  the  appel- 
lant, in  his  argument  to  the  jury,  as  showing  undue  influence 
and  deception  by  Lane. 

D.  W.  Bondj  for  the  appellee. 

<r.  WelZa  {If.  A.  Leonard  with  him),  for  the  appellant. 

Devens,  J.  The  evidence  of  conversations  between  the 
testator  and  his  son  and  son's  wife  in  1872,  wherein  he  said 
that  he  was  so  under  the  influence  of  Francelia  S.  Lane  that  he 
could  not  resist  her  when  he  was  in  her  presence,  in  connection 
with  similar  expressions  of  feeling  up  to  the  date  of  the  will, 
was  properly  admitted  for  the  purpose  of  showing  the  state  of 
the  testator's  feeling  towards  her.  {Shailer  v.  Bumstead^  99 
Mass.  112;  Lewis  y.  Mason^  109  Mass.  169.)  They  strongly 
resemble  those  received  in  May  v.  Bradlee^  127  Mass.  414, 
where  the  question  was  whether  a  testator  was  induced  by  un- 
due influence  to  revoke  a  will,  to  the  effect  that  a  certain  per- 
son (through  whose  influence  it  was  contended  that  the  will 
was  revoked)  told  him  to  erase  his  name,  and  that  he  felt  that 
he  had  to  do  as  this  person  said. 

Upon  similar  grounds,  the  evidence  of  a  conversation  the 
night  before  he  died,  in  which  he  stated  that  he  wished  "  to  see 
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his  son  Joseph,  and  that  he  did  not  know  but  that  he  had  been 
deceived."  was  admissible  to  show  his  state  of  feeling  towards 
his  son  and  Francelia  S.  Lane.  The  wish  to  see  his  son  might 
well  be  considered  as  showing  a  kindly  feeling  toward  him. 
{Lewis  V.  Masouy  ubi  supra,)  While  the  declaration  did  not 
state  by  whom  he  felt  that  he  might  have  been  deceived,  yet, 
when  taken  in  connection  with  the  evidence  appearing  in  the 
case  in  regard  to  Mrs.  Lane,  it  might  have  been  found  by  the 
jury  to  refer  to  her  and  to  exhibit  his  then  state  of  feeling 
towards  her. 

In  proving  the  existence  of  that  nndue  influence  over  a  tes- 
tator, by  which  his  will  may  be  avoided,  two  things  are  neces- 
sarily to  be  shown,  the  extraneous  words,  acts  or  circumstances 
by  which  it  has  been  exerted,  and  the  effect  thereby  produced 
upon  the  mind  of  the  testator,  the  former  of  which  cannot,  the 
latter  of  which  may,  be  shown  by  his  declarations.  The  differ- 
ence is  certainly  obvious  between  receiving  the  declarations  of 
a  testator  to  prove  an  external  fact,  such  as  duress,  fraud  or  im- 
portunate solicitation,  and  as  evidence  merely  of  his  mental 
condition.  In  the  one  case,  it  is  hearsay  evidence,  and  open  to 
all  the  objections  applicable  to  that  species  of  evidence,  while 
in  the  other  it  is  appropriate,  and  directly  bears  upon  the  issue 
to  be  tried.    (  Waterman  v.  Whitneyy  1  Kernan,  157, 165.) 

For  the  purpose  for  which  it  was  admitted,  the  evidence 
was  therefore  competent.  It  is  not  to  be  inferred  that  it  was 
applied  by  the  jury  to  any  other  purpose.  If  these  conversa- 
tions were  used  at  the  trial  by  the  counsel  for  the  appellant  in 
his  argument  for  the  purpose  of  showing  undue  influence  and 
deception  by  Francelia  S.  Lane,  such  use  was  certainly  im- 
proper. But  the  counsel  for  the  appellee  asked  no  instructions 
as  to  the  use  and  effect  of  this  evidence,  nor  did  he,  so  far  as 
the  bill  of  exceptions  shows,  call  the  attention  of  the  presiding 
judge  to  the  matter.  He  cannot  now  object  that  it  was  not  Um- 
ited  by  the  presiding  judge  in  his  instructions  to  the  only  pur- 
pose for  which  it  was  competent.  If  evidence  be  admissible 
for  any  purpose,  its  admission  cannot  be  made  a  ground  of  ex- 
ception, unless  it  be  shown  that  the  judge  refused  to  limit  it  to 
that  purpose,  and  permitted  it  to  be  used  for  a  purpose  for 
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which  it  was  not  competent,  against  the  objection  of  the  ex- 
cepting party.  {Howe  v.  -ffay,  114  Mass.  88;  Packer  v. 
Lockma/nj  115  Mass.  72.)  As  the  evidence  had  been  admitted 
for  a  purpose  we  deem  to  have  been  competent,  and  as  no  in- 
stmction  was  requested  or  given  limiting  its  effect  to  that  pur- 
pose, we  cannot  infer  otherwise  than  that  both  the  counsel  for 
the  appellee  and  presiding  judge  deemed  that  the  purpose  of 
its  admission  had  been  stated  with  sufficient  clearness  at  the 
time  it  was  received,  and  that,  notwithstanding  the  argument 
of  the  counsel  for  the  appellant,  there  was  no  danger  that  the 
jury  would  be  misled  in  its  application.  Had  the  counsel  for 
the  appellee  thought  differently,  he  certainly  should  have 
called  the  attention  of  the  presiding  judge  to  the  matter.  Not 
having  done  so,  he  has  now  no  just  ground  of  complaint. 
Exceptions  overruled. 


See  Canada^s  Appeal,  1  Am.  Prob.  R.  1 ;  Mooney  v.  OlseD,  Id.  65 ; 
Hilton  V.  Hunter.  Id.  521 ;  Dye  t.  Young,  2  Id.  816. 


MiLLBB  v8.  Miller. 

[91  New  York,  316.] 

IkHERFTANOB  BT  ILLBGrnMATE  CHILD  LSamiCATED  BT  PABBNTS' 

MABRIAOE. 

Where  an  Ulegitimate  child  has  been  legitimated  by  the  subsequent  marriage  of 
its  parents  according  to  the  laws  of  the  State  where  the  marriage  takes  place, 
and  the  parents  are  domiciled,  such  legitimacy  foUows  the  chUd  everywhere 
and  entitles  him  to  the  right  to  inherit. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court  in  the  third  judicial  department,  affirming  a  judg- 
meut  in  defendant's  favor  entered  upon  the  report  of  a  referee. 

Action  of  ejectment. 

liobert  Stephens,  for  appellant. 
John  A.  Reynolds^  ior  respondents. 
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MiLLEB,  J.    By  the  statute  of  this  State  the  real  estate  of 
an  intestate  passes  in  the  first  instance  to  his  lineal  descendants. 
(1  K.  S.  751,  §§  1  and  2.)    It  is  also  provided  that  "  children 
and  relatives  who  are  illegitimate   shall   not  be  entitled  to 
inherit."    (1  E.  S.  754,  §  19.)    The  plaintiff  is  a  chfld  of  the 
deceased  under  whom  he  claims  and  one  of  his  lineal  descend- 
ants.    He  was  born  in  the  kingdom  of  Wurtemburg  in   the 
year  1845,  before  the  marriage  of  his  parents,  and  the  question 
to  be  determined  is  whether  he  was  legitimate  at  the  time  of 
the  death  of  his  father.    At  the  time  of  his  birth  his  father 
and  mother  were  domiciled  and  resided  at  Wurtemburg.     A 
statute  found  in  the  Laws  of  1610  of  that  kingdom,  at  title  17, 
§  4,  is  as  follows :  '*  Whatever  is  decreed  in  the  foregoing  title 
regarding  the  inheritance  of  children  bom  in  lawful  wedlock 
shall  be  applicable  also  to  such  children  as  are  begotten  of 
two  persons  unmarried  (but  not  too  closely  related  for  their 
betrothal  or  lawful  conjugal  cohabitation)  and  who  first  became 
legitimate  by  a  subsequent  marriage  of  their  parents,  shall  be 
held  equal  to  those  children  who  are  bom  in  lawful  wedlock 
as  regards  the  right  of  inheritance  from  its  parents,  brothers 
and  sisters  and  other  relatives  as  in  all  other  respects."     Any 
subsequent  marriage  of   the  parents  of  the  plaintiff  would, 
therefore,  render  him  legitimate  at  the  place  of  his  birth  and 
the  domicile  of  himself  and  parents — Wurtemburg,  and  if  the 
father  had  resided  at  Wurtemburg  at  the  time  of  his  decease, 
plaintiff  would  have  been  one  of  his  lawful  descendants,  the 
same  as  though  he  had  been  bom  in  wedlock. 

The  plaintiff  with  his  parents  subsequently  removed  to  the 
State  of  Pennsylvania,  and  his  father  became  a  citizen  of  the 
United  States  by  naturalization,  and  while  domiciled  there  and 
in  the  year  1S53  his  parents  were  lawfully  married.  In  1862 
the  family  removed  to  this  State,  where  they  lived  until  the 
death  of  the  father  in  1875.  The  real  estate  in  question  was 
pureliased  by  plaintiff's  father  after  his  removal  to  this  State, 
and  he  owned  the  same  in  fee  at  the  time  of  his  death. 

Wo  think  that  by  the  law  of  the  domicile  of  the  plaintiff's 
birth,  Wurtemburg,  and  by  the  subsequent  marriage  of  his 
parents,  the  plaintiff  was  legitimated  in  the  State  of  Pennsyl- 
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rania.  Be  that  as  it  may,  however,  in  the  year  1857  a  law 
was  passed  by  the  legislature  of  the  State  of  Pennsylvania 
which  declared  that :  "  In  any  and  every  case  where  the  father 
and  mother  of  an  illegitimate  child  or  children  shall  enter  into 
the  bonds  of  holy  wedlock  and  cohabit,  such  child  or  children 
shall  thereby  become  legitimated  and  enjoy  all  the  rights  and 
privileges  as  if  they  had  been  born  during  the  wedlock  of  their 
parents."  (See  Brightley's  Purdon's  Digest  [ed.  1873],  1004, 
§  9.)  The  above  act  was  followed  by  an  act  passed  in  1858, 
by  which  the  provision  cited  was  made  applicable  to  all 
cases  arising  prior  to  1857,  unless  some  interest  had  become 
vested.  As  the  real  estate  which  is  the  subject  of  this  con- 
troversy had  not  been  acquired  prior  to  the  acts  referred  to,  no 
vested  interest  existed  w^hich  conflicted  with  the  acts  cited. 
It  is  very  evident  that  the  plaintiff  after  the .  passage  of 
the  above  laws  was  a  legitimate  child  and  entitled  to  all  the 
rights  and  privileges  of  a  lineal  descendant  of  his  parents.  If 
his  father  had  died  in  the  State  of  Pennsylvania  seized  of  real 
estate  it  cannot  be  questioned  that  any  doubt  would  arise  in 
regard  to  his  claim  thereto.  He  was  invested  with  all  the 
rights  of  a  citizen  entitled  to  inherit  such  portion  of  his  father's 
estate  as  the  law  allowed  to  legitimate  children.  Occupying 
this  position  can  it  be  said  that  the  plaintiff  lost  such  right 
because  his  father  moved  out  of  the  State  of  Pennsylvania  and 
located  in  the  State  of  New  York?  Could  he  be  legitimate  in 
one  State  and  illegitimate  in  another?  Such  a  rule  would 
render  the  right  of  inheritance,  sanctioned  by  the  law  of  the 
State  where  he  resided,  one  of  great  uncertainty  and  fluctua- 
tion, and  in  many  cases  it  would  operate  so  as  to  produce  great 
injustice.  While  the  power  of  the  legislature  is  paramount 
unless  restricted  by  constitutional  authority,  it  should  not  be 
upheld  where  its  effect  may  be  to  produce  great  wrongs,  unless 
imperatively  demanded.  Any  other  rule  would  leave  the 
plaintiff*,  whose  status  was  fixed  by  the  laws  of  Pennsylvania, 
subject  to  the  change  of  statutes  in  any  State  where  he  might 
have  occasion  to  reside,  whose  laws  differed  from  the  former 
State.  Assuming  that  the  plaintiff  by  the  laws  of  the  State  of 
Pennsylvania  was  legitimate,  the  question  arises  whether,  that 
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legitimacy  was  carried  with  him  when  his  father  and  family  re- 
moved to  the  State  of  New  Fork.  If  the  plaintiff  labored  un- 
der any  disability  in  the  State  of  New  York  it  arose  by  reason 
of  the  provisions  of  law  contained  in  the  statutes  of  that  State 
ah-eady  cited.     (1  E.  S.  754,  §  19.) 

The  law-making  power  can  declare  a  child  bom  to  be  l^iti- 
mate  or  illegitimate,  and  it  is  only  that  power  which  fixes  and 
determines  the  status  of  children  born.     If  bom  before  mar- 
riage the  legislature  can  remove  the  disability  of  its  illegitimacy, 
and  by  its  transcendent  power  can  legitimatize,  and  make  capa- 
ble of  inheriting,  the  illegitimate  child.   (Blackstone,  4  Inst.  36.) 
If  this  had  been  done  by  an  act  of  the  legislature  of  the  State 
of  New  York,  no  question  could  arise  as  to  the  legitimacy  of 
the  plaintiff  or  his  right  to  inherit.    The  statutes  of  this  State, 
to  which  we  have  referred,  do  not  contain  the  words  "  bom  out 
of  wedlock,"  or  the  word  "  bastard."    The  English  statute  of 
Merton,  so-called  (20  Hen.  Ill,  ch.  9),  not  only  required  that  a 
child,  in  order  to  inherit,  should  be  legitimate,  but  also  that 
he  should  be  bom  in  lawful  wedlock  as  well.     This  consti- 
tutes a  marked  difference  between  that  statute  and  the  statute 
of  this  State,  cited  supra.    Legitimacy,  which  was  conferred 
upon  the  plaintiff  by  the  laws  of  Pennsylvania,  to  which  refer- 
ence has  been  had,  constituted  a  portion  of  his  rights,  and 
accompanied  him  wherever  he  might  reside.    Being  legitimate 
in  the  State  of  Pennsylvania,  he  continued  so  in  every  State 
and  in  every  country  where  he  chose  to  establish  his  residence. 
The  rule  seems  to  be  well  settled  that  the  law  of  the  domicile 
of  origin  governs  the  state  and  condition  of  a  person  in  what- 
ever country  he  may  remove  to.    The  status  of  legitimacy 
which  arises  under  the  law  of  one  nation  is  recognized  by  other 
nations  according  to  the  authorities.     Story  lays  down  the  rule 
in  his  Conflict  of  Laws  (§  93),  that  "  foreign  jurists  generally 
maintain  that  the  question  of  legitimacy  or  illegitimacy  is  to  bo 
decided  exclusively  by  the  law  of  the  domicile  of  origin.'*    He 
also  says,  at  section  93b  :  "  It  seems  admitted  by  foreign  jurists, 
that  as  the  validity  of  the  marriage  must  depend  upon  tie  law 
of  the  country  where  it  is  celebrated,  the  status  or  condition  of 
their  offspring,  as  to  legitimacy  or  illegitimacy,  ought  to  depend 
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on  tlie  same  law,  bo  that  if  by  the  law  of  the  place  of  the  mar- 
riage the  offspring,  although  born  before  marriage,  would  be 
legitimate,  they  ought  to  be  deemed  legitimate  in  every  other 
country  for  all  purposes  whatever,  including  heirship  of  immov- 
able property."  Wheaton,  in  his  Law  of  Nations,  at  page  172, 
says :  "  Legitimacy  or  illegitimacy  are  among  universal  per- 
sonal qualifications,  and  the  laws  of  the  State  affecting  all  these 
personal  qualities  of  its  subjects  travel  with  them  wherever  they 
go  and  attach  to  them  in  whatever  country  they  may  be  resi- 
dent." The  general  current  of  authority  favors  the  doctrine 
that  where  an  illegitimate  child  has  been  legitimated  by  the 
subsequent  marriage  of  its  parents  according  to  the  laws  of  the 
State  or  country  where  the  marriage  takes  place  and  the  parents 
are  domiciled,  such  legitimacy  follows  the  child  wherever  it  may 
go.  This  rule  is,  as  we  have  seen,  fully  sustained  by  the  au 
thorities  to  which  we  have  referred.  The  learned  Judge  Story, 
in  his  "  Conflict  of  Laws,"  devotes  nearly  the  entire  fourth 
chapter,  and  no  inconsiderable  portion  of  the  work,  to  the  con- 
sideration of  the  question  involved  in  the  case  at  bar,  and  he 
•  asserts  the  rule,  that  if  a  person  is  legitimated  in  a  country 
where  domiciled,  he  is  legitimate  everywhere  and  entitled  to 
all  the  rights  flowing  from  that  status,  including  the  right  to 
inherit.  He  arrives  at  this  conclusion  after  an  examination 
and  exhaustive  discussion  of  the  subject  and  after  a  comparison 
of  the  views  of  different  writers  upon  civil  law,  quoting  exten- 
sively from  the  same. 

In  support  of  the  same  general  doctrine  which  has  been  dis- 
cussed, are  the  following  authorities :  Smith  v.  KelVy*8  Heirs^ 
23  Miss.  170 ;  Scott  v.  Key^  11  La.  Ann.  232 ;  Ross  v.  Rosa^ 
129  Mass.  243;  In  re  Goodman^ a  Truaty  Law  Eeports,  17 
Chancery  Div.  266 ;  Van  Voorhia  v.  Brintnall,  86  N.  Y.  18 ; 
40  Am.  Eep.  505. 

The  decision  of  this  court  might  well  rest  upon  the  princi- 
ple asserted  in  the  authorities  already  cited  without  regard  to 
the  cases  which  are  claimed  to  hold  a  contrary  rule.  It  is 
enongh  to  say  that  the  right  of  inheritance  under  circumstances 
like  these  here  presented  rests  upon  a  principle  which  is 
founded  upon  a  rule  of  ancient  origin,  reasonable  in  itself  and 
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in  accordance  with  the  well  being  of  society  and  a  due  regard 
to  the  right  of  persons,  and  that  it  is  fully  sustained  by  the 
weight  of  authority.  The  celebrated  case  of  BirtwhUtle  v. 
VardUl,  reported  in  11  Eng.  C.  L.  266,  also  in  2  Clark  &  Fin. 
581,  and  7  Id.  895,  and  9  Bligh,  7,  involved  a  question  of  simi- 
lar character  to  that  presented  in  the  case  at  bar,  and  is  specially 
relied  upon  by  the  respondent's  counsel.  It  was  there  held  that 
a  child  bom  in  Scotland,  of  unmarried  parents  domiciled  in 
that  country,  and  who  afterwards  intermarried  there,  is  not  by 
such  marriage  rendered  capable  of  inheriting  lands  in  England. 
By  the  Scottish  law  the  marriage  legitimated  the  child.  It  was 
laid  down  by  the  chief  baron  on  behalf  of  the  court  that  the 
comity  existing  between  nations  is  conclusive  to  give  the 
claimant  the  character  of  the  eldest  legitimate  son  of  his  father 
and  to  give  him  all  the  rights  which  are  necessarily  consequent 
upon  that  character.  Thus  sustaining  the  general  doctrine  that 
by  the  comity  between  different  nations  the  laws  of  one  should 
be  recognized  by  the  other  in  reference  to  rendering  children 
of  parents  bom  out  of  wedlock  legitimate,  but  it  further  held 
that  the  son  could  not  inherit  in  England,  for  the  reason,  that 
although  he  was  legitimate  he  was  not  born  in  wedlock.  The 
distinction  between  being  legitimate  and  being  born  in  wed- 
lock would  seem  to  be  a  narrow  one,  and  it  is  difficult  to  see 
how  it  can  be  urged  that  a  person  can  be  made  legitimate  al- 
though born  a  bastard,  and  yet  for  the  purpose  of  inheriting 
real  estate  be  illegitimate  because  not  born  in  wedlock.  The 
particular  phraseology  of  the  statute  of  Merton,  so  called,  had 
much  to  do  with  this  limited  and  narrow  construction,  and  it  is 
but  fair  to  assume  that  if  the  term  "  born  in  wedlock  "  had 
been  excluded  the  right  of  inheritance  would  have  been  main- 
tained. It  was  said  in  that  case  by  Bayley,  J.,  that  "  the  right 
to  inherit  lands  depends  upon  the  quality  of  the  land  and  not 
upon  any  personal  statutes."  It  would  thus  seem  that  the 
case  was  decided  upon  the  peculiar  laws  governing  real  estate 
in  England  and  especially  upon  the  statute  of  Merton.  It  was 
twice  argued  in  the  House  of  Lords  (2  Clark  &  Fin.  581 ;  7  Id. 
895)  and  eventually  decided  upon  the  sole  ground  that  although 
a  child  born  in  Scotland  before  the  marriage  of  his  parents 
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would  become  legitimate  by  the  subsequent  marriage  of  said 
parents,  yet  he  could  not  inherit  in  England,  for  the  reason 
that  the  English  statute  does  not  only  require  that  the  child  be 
legitimate,  but  that  he  must  also  be  born  in  wedlock.     This  dis- 
tinction was  strongly  criticised  by  Lord  Brougham,  one  of  the 
ablest  of  English  jurists,  and  one  of  the  judges  in  that  case 
when  last  heard.    He  says :  "  If  what  is  laid  down  in  this  case 
be  law  the  bounds  of  that  law  are  very  narrow  ;  if  it  is  the  law 
anywhere  it  prevails  assuredly  only  as  the  law  within  the  bounds 
of  Westminster  Hall.    I  know,  wherever  I  go  in  Europe,  it  is 
boldly  denied  to  be  the  law.    1  know  the  opinion  of  Dr.  Story 
and  another  American  jurist  is  against  us,  and  I  do  not  think  I 
could  overstate  the  degree  in  which  all  these  jurists  dissent 
from  the  judgment  in  this  case."     (See  7  Clark  &  Fin.  915.) 
Wharton  in  his  Conflict  of  Laws  (§  241),  says,  in  regard  to  this 
case  :  "  The  opinion  was  based  on  the  special  ground  that  the 
English  law  as  to  the  descent  of  honors  and  real  property  was 
of  a  positive  and  distinctive  character,  and  could  not  be  in- 
vaded by  the  prescription  of  a  foreign  jurisprudence."  Parsons, 
in  his  work  on  Contracts,  in  commenting  on  this  case,  says : 
"  We  think  such  a  marriage  in  Scotland,  supposing  parents  and 
child  afterward   come  to  America  and  be  naturalized  here, 
would  be  held  here  to  make  the  child  an  heir  as  well  as  give 
him  all  other  rights  of  legitimacy." 

The  case  of  Smith  v.  Derr'a  Adm'rs  (34  Penn.  St.  126) 
arose  under  a  statute  of  Pennsylvania  similar  to  the  statute  of 
Merton,  and  was  disposed  of  in  a  very  brief  opinion  upon  the 
authority  of  the  case  of  Birtwhistle  v.  VardiU  {aupra). 

The  case  of  Lingen  v.  Lingen  (45  Ala.  410)  is  contrary  to 
the  general  current  of  authority,  and  should  not,  we  think,  be 
followed. 

When  the  State  of  Pennsylvania,  by  its  legislature,  de- 
clared that:  ''In  any  and  every  case  when  the  father  and 
mother  of  an  illegitimate  child  or  children  shall  enter  into  the 
bonds  of  holy  wedlock  aiJd  cohabit,  such  child  or  children 
shall  thereby  become  legitimate  and  enjoy  all  the  rights  and 
privileges  as  if  they  had  been  born  during  the  wedlock  of  their 
parents,"  it  did  not  mean  that  the  persons  who  were  born  ille- 
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gitimate  would  only  be  ligitimate  if  bom  in  lawful  wedlock 
Its  intention  was  to  legitimatize  the  offspring  of  those  who 
were  nnmarried  at  the  time  of  the  birth  of  their  child,  and  anj 
other  construction  would  lead  to  the  making  of  provision  for 
children  lawfully  bom  instead  of  those  who  were  illegitimate. 
To  hold  a  different  rale  would  nullify  the  law  and  be  contrary 
to  the  intrepretation  usually  given  to  remedial  statutes  of  the 
character  of  the  one  considered. 

We  do  not  deem  it  necessary  to  consider  the  question  as  to 
the  definition  of  the  word  "  legitimate ; "  whether  it  embracea 
"  bora  out  of  wedlock  "  is  in  our  opinion  not  material,  as  under 
the  authorities  we  have  cited,  a  child  thus  bora  may  be  made 
legitimate  by  law,  and  its  legitimacy  recognized  in  other  coun- 
tries besides  the  domicile  of  its  parents,  by  the  comity  of  na- 
tions. We  think  we  have  fully  establislied  this  proposition, 
and  although  there  are  some  authorities  which  hold  differently, 
they  are  not  sufficient  to  overtura  the  doctrine  laid  down  in  the 
elementary  books  and  reported  cases. 

The  case  of  Birtwhistle  v.  VardiU  is  so  limited  and  re- 
stricted that  it  must  be  held  only  to  apply  to  the  law  as  estab- 
lished in  Great  Britain.  We  have  examined  the  other  author- 
ities not  specially  referred  to,  which  have  been  cited  by  the  re- 
spondents' counsel,  and  we  think  none  of  them  are  in  conflict 
with  the  rule  we  have  laid  down. 

In  our  opinion  the  judgment  of  the  general  term  was  e^ 
roneous,  and  should  be  reversed,  and  a  new  trial  grunted,  with 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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BiZBR  VS.  Pebbt. 

[68  Maryland,  112.] 

Void  detises  pass  to  heib  at  law. 

Yoid  devises  pass  to  the  Leir  at  law  in  the  absence  of  eridence  that  the  restdnary 

devisee  was  intended  to  receiye  them. 
A  fltatate  that  every  will  "  shall  pass  all  the  real  estate  which  the  testator  had  at 

the  time  of  his  death/'  does  not  alter  the  rule. 

Appeal  from  the  Circuit  Court  for  Alleghany  county- 
Action  by  the  heirs  at  law  of  Mary  Hoye,  for  a  construction 
of  her  will. 

"  By  the  will  of  the  deceased,  admitted  to  probate  in  Octo- 
ber, 1875,  but  bearing  date  the  6th  of  August,  1873,  among 
other  bequests  and  devises,  she  desired  and  directed  that  her 
lot,  in  the  city  of  Cumberland,  should  bo  divided,  and  that  the 
one  part  thereof  should  be  sold  by  her  executors,  and  the  pro- 
ceeds divided  specifically  among  certain  parties  named,  and  the 
other  part  of  the  lot,  with  the  dwelling  thereon,  she  devised  to 
her  niece,  Mary  Perry,  for  life,  and  the  reversion  therein,  she 
attempted  to  dispose  of,  as  follows : 

" '  Item.  After  the  death  of  my  niece,  Mary  Perry,  I  here- 
by authorize  and  direct  my  executors  to  dispose  of  the  dwel- 
ling-house, and  the  balance  of  the  lot  on  which  it  stands,  and 
the  funds  or  proceeds  of  said  sale  to  be  divided  into  two  equal 
parts,  which  1  devise  and  bequeath  to  the  trustees  of  the  Mary 
Iloye  School  House,  in  Cumberland,  Maryland,  ior  educational 
pw^poseSj  and  to  the  African  Missionary  Society,  for  the  pur- 
pose of  converting  and  Christianizing  the  African  race,  share 
and  share  alike;*  and  after  certain  pecuniary  bequests,  the 
residuary  clause  of  tho  will,  is  as  follows : 

"  *  Item.  The  remainder  of  my  estate,  both  real  and  per- 
sonal, wherever  situated,  I  give  and  bequeath  to  the  before  men- 
tioned Isabella  Kizer,  Lucy  Perry,  Lucy  Annan  and  Mary  C. 
Perry,  to  be  equally  divided  between  them,  share  and  share 
alike.' 

*'  Mary  Ferry,  the  life-tenant,  died  some  three  or  four  years 
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ago ;  and  since  the  filing  of  the  bill  in  this  case,  the  executors 
of  the  testatrix  have  sold  the  real  estate  in  controversy.  Thej 
are  parties  defendants,  and  they  offer  to  bring  the  proceeds  of 
sale  into  court. 

"  To  the  bill  in  this  case,  certain  parties  claiming  to  be  the 
trustees  of  the  Mary  Hoye  School  House,  in  Cumberland,  have 
appeared  and  make  claim;  but  as  to  the  African  Missionary 
Society,  it  has  no  representation,  and  it  is  conceded,  that  such 
society  has  no  corporate  existence  whatever. 

"  The  residuary  devisees  and  legatees  under  the  will  also 
make  claim  to  the  proceeds  of  sale ;  and  in  this  conflict  of 
claim,  the  question  is,  to  whom,  upon  the  proper  construction 
of  the  will,  should  the  proceeds  of  the  sale  be  awarded  ?" 

James  E,  Ellegood^  J.  W.  Thomas  and  William  Brace^  for 
appellants. 

J.  n.  Gordon^  for  appellees. 

Ibvino,  J.  There  are  two  appeals  in  this  case  taken  by 
different  parties  in  antagonistic  interests,  and  both  claiming 
against  the  heirs  at  law  of  Mrs.  Mary  Hoye,  in  whose  favor  the 
decree  of  the  court  below  was  passed.  The  case,  therefore, 
presents  a  tripartite  contest.  The  trustees  of  "The  Mary 
Hoye  School  House  "  insist  that  the  court  below  was  in  error 
in  declaring  a  certain  legacy  to  them,  void.  The  other  appel- 
lants, who  are  the  residuary  legatees  and  devisees  under  Mrs. 
Hoye's  will,  contend  there  was  no  error  in  declaring  that  leg- 
acy void,  but  that  there  was  error  in  disregarding  their  claim, 
as  the  residuary  legatees  and  devisees,  to  the  proceeds  of  the 
void  legacy  or  devise  (whichever  it  may  be  regarded),  and  in 
giving  the  same  to  the  heirs  at  law  of  Mrs.  Hoye.  The  clauses 
of  the  will  involved  in  this  case,  and  the  facts  which  raise  the 
controversy,  are  sufficiently  set  out  in  the  opinion  of  the  judge 
who  decided  the  case  below.  The  questions  involved  are  so 
fuUy  and  clearly  discussed  in  that  opinion,  and  concurring  as 
we  do  in  the  conclusions  reached,  we  should  add  nothing  to  its 
reasoning,  but  for  the  earnest  reliance  of  the  counsel  for  the 
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residuary  legatees  and  devisees,  in  this  court,  upon  the  309th 
sec.  of  Art.  93  of  the  Code,  as  abolishing  all  distinctions  be- 
tween real  and  personal  property  as  respects  the  operation  of 
the  residuary  clause  of  a  will.  The  argument  in  favor  of  that 
position  was  very  ably  presented ;  and  at  the  hearing  we  were 
strongly  impressed  by  the  authorities  cited  from  other  States 
where  statutes  like  our  own  prevail,  and  doubted  whether  our 
own  decisions,  pronounced  since  the  passage  of  the  act  of  18i9, 
which  gives  the  section  referred  to  in  the  Code,  and  without 
the  point  having  been  made,  ought  to  be  followed.  After  a 
careful  examination  of  all  the  authorities  cited,  and  others  that 
were  not  cited,  we  find  the  decisions  in  the  other  States  upon 
that  question  are  by  no  means  uniform ;  but  on  the  contrary 
are  very  conflicting.  The  preponderance,  if  any,  being  we 
think  in  favor  of  upholding  the  distinction,  so  far  as  lapsed  and 
void  legacies  are  concerned,  where  the  statute  has  not  in  ex- 
press terms  provided  for  them^  In  some  of  the  States  void 
and  lapsed  devises  are  held  to  stand  on  different  foundations^ 
and  are  to  be  controlled  by  a  different  rule.  Following  Doe^ 
Lessee  of  Stewart  v.  Sheffield,  13  East,  526,  and  Morris  y.  Un- 
derdown,  Willes,  293,  it  has  been  held  that  devises,  void  from 
the  beginning,  pass  with  the  residue  under  the  residuary  clause; 
whilst  lapsed  devises  having  been  good  when  made,  but  be- 
coming inoperative  for  after-arising  causes,  should  not  so  pass, 
unless  expressly  so  directed  by  statute.  {Patterson  v.  SwaU 
loWf  44  Fenn.  486 ;  FergusorCs  Lessee  v.  Hodges,  1  Harring- 
ton, 524.)  Our  decision  of  Lingan  v.  CarroU,  3  H.  &  McH. 
(353),  333,  is  referred  to  in  those  cases,  ani  cited  as  counter  au- 
thority which  could  not  be  followed.  The  doctrine  of  Lingan 
V.  CarroU  was  again  re-asserted  in  Tongue  v.  NutwdX,  13  Md. 
415,  in  Deford  v.  Deford,  36  Md.  168,  and  in  Orrick  and  Wife 
V.  Boehm,  49  Md.  105 ;  and  that  must  still  be  the  law  of  this 
State,  unless  the  309th  sec.  of  Art.  93,  which  does  not  appear 
to  have  been  brought  to  the  attention  of  the  court  in  those 
cases,  compels  a  departure  from  the  ruling  in  those  cases. 

The  language  of  our  statute  is  very  broad  and  general,  and 
if  it  would  not  disturb  the  authority  of  decisions  already  ren- 
dered, in  the  face  of  the  statute  which  it  was  the  duty  of  the 
Voim  in.-90 
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court  to  know,  and  of  which  the  court  did  know  and  had 
passed  upon  in  other  aspects  (though  it  was  not,  as  appears, 
especially  brought  to  their  attention  in  those  cases),  we  should 
incline  to  follow  the  rulings  in  Massachusetts  and  New  Jersey, 
where  they  have  statutes  similar  to  our  own ;  New  Jersey's 
statute  being  almost  verbatim  the  same.  But  to  follow  the 
decisions  in  PrescoU  v.  Prescott^  7  Metcalf,  141 ;  Thayer  v. 
WUlinglorij  9  Allen,  295,  and  Smith  v.  Curtis^  5  Dutch.  ^5, 
and  other  cases  in  those  States  of  like  import,  would  unsettle 
the  law  as  it  has  been  held  and  acquiesced  in  in  this  State  since 
1849,  wljen  the  law  was  passed,  and  long  before ;  and  would 
be  according  to  the  statute  an  object  and  effect  not  heretofore 
ascribed  to  it  or  "understood.  Some  of  the  cases  cited  fully 
sustain  the  contention  of  the  residuary  devisees,  that  in  those 
States  statutes  like  ours  have  been  held  to  entirely  abrogate  the 
distinction  between  real  and  personal  property  so  far  as  the 
operation  of  a  will  on  them  is  concerned.  In  Pennsylv^ania  and 
New  York,  however,  where  similar  statutes  exist,  an  entirely 
different  conclusion  has  been  reached.  There,  in  the  absence 
of  a  section  like  the  25th  sec.  of  1  Vict.  ch.  26,  the  courts  have 
held,  that  the  old  distinction  was  not  wholly  destroyed,  but  it 
applied  only  to  after-acquired  property.  {MoMey^s  Appeal^  88 
Pa.  470 ;  Waring  v.  Waring^  17  Barbour,  552 ;  Vankleeck  v. 
Dutch  Church,  20  Wendell,  469.) 

The  cases  of  Patterson  v.  Swallow^  44  Pa.  486;  Williams 
V,  iT^,  52  Pa.  329,  and  Yard  v.  Murray^  6  Norrisj  which 
were  relied  on  so  confidently  by  the  appellants,  the  residuary 
devisees,  and  which  cases  announced  a  similar  doctrine  to  the 
decisions  of  Massachusetts  and  New  Jersey,  already  cited,  ha^e 
been  unqualifiedly  overruled  by  Massey^s  Appeal^  88  Pa,, 
where  the  court  say,  that  the  statements  of  the  judge  in  those 
cases,  with  respect  to  the  effect  of  the  statute,  were  entirely 
aside  the  question  before  them ;  and  adjudged  the  statute  to 
have  no  such  effect  as  was  ascribed  to  it. 

The  cases  from  Ohio,  Illinois,  New  Hampshire  and  Maine, 
cited  in  argument,  were  all  cases  where  after-acquired  property 
was  involved,  and  the  decisions  went  no  further  than  to  oon* 
fitrue  and  decide  the  effect  of  the  statutes  thereon.    We  have 
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been  able  to  find  bnt  one  other  case  (ontaide  the  States  where 
the  25th  section  of  1  Yic.  ch.  26,  has  been  adopted)  where  a 
qnestion  similar  to  the  one  presented  here  has  been  considered, 
and  that  is  Tatum  v.  McCleUariy  50  Miss.  1,  where  it  was  held 
that  the  heir  took  a  void  devise.  In  that  State  after-acquired 
property  may  pass  by  the  will. 

The  decision  of  Tonque  v.  Nutwell  was  rendered  upon  ^ 
will  long  antedating  the  act  of  1849.  Bat  the  cases  of  Deford 
V.  Deford,  36  Md.,  and  Orrick  and  Wife  v.  Boehm,  49  Md., 
were  npon  wills  made  after  that  act  was  operative.  In  De- 
ford's  Case  it  was  a  concession  of  counsel  on  both  sides,  that 
void  devises  went  to  the  heir  at  law ;  and  it  is  trae  that  the 
mind  of  the  court  does  not  appear  to  have  been  drawn  to  the 
possible  eflfect  of  the  act  of  1849,  ch.  229.  But  in  Eea  v. 
TwiUey^  35  Md.  409,  the  construction  of  the  act  of  1849,  and 
its  effect  upon  devises  of  after-acquired  property,  was  before 
the  court,  and  the  conrt  said,  that  standing  alone,  the  residuary 
clause  was  comprehensive  enough  to  carry  the  after-acquired 
property ;  but  that  it  would  appear  from  the  whole  will,  the 
residuary  clause  was  not  intended  to  embrace  real  estate,  and 
that  the  heir  was  not  to  be  disinherited  unless  the  intention 
was  clearly  shown.  It  re-affirmed  the  doctrine,  therefore,  that 
the  presumption  was  in  favor  of  the  heir  at  law,  notwithstand- 
ing the  act  of  Assembly  under  consideration.  It  was,  to  that 
extent,  therefore,  the  assertion  of  exactly  the  contrary  doctrine 
contended  for  by.  the  appellants  (the  residuary  devisees),  whose 
contention  is,  that  the  statute  changes  the  presumption,  and 
shifts  the  omis.  The  effect  of  the  decision  in  the  Eea  dk  TwU- 
ley  Case^  is  to  re-assert  presumption  in  favor  of  the  heir,  and 
to  re-state  the  doctrine  that  the  intention  is  the  main  object  of 
search  in  the  construction  of  wills.  In  none  of  the  cases  in 
this  court  involving  the  construction  of  the  act  of  1849,  ch. 
229,  from  Magruder  <Ss  Frick  v.  CarroU,  4  Md.  335,  to  Eea  v. 
TwUley,  35  Md.,  has  it  been  suggested  that  the  act  had  any 
other  object  or  eflfect  than  to  give  to  wills  the  effect  of  carrying 
after-acquired  property,  if  the  terms  of  the  will  were  sufficiently 
comprehensive,  and  a  contrary  intent  was  not  apparent  in  the 
will.    The  point  now  made  and  relied  on,  has  never  before 
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1>een  made  in  this  court.  As  it  does  not  appear  in  the  will,  that 
the  testatrix  desired  the  residuary  devisees  to  take  the  proper- 
ty in  question,  and,  as  is  said  by  the  judge  of  the  Circuit  Court 
in  his  opinion,  a  different  intention  being  naturally  inferrible 
from  the  effort  to  give  the  property  to  other  persons,  and  de- 
vote it  to  a  charitable  object,  we  do  not  feel  warranted,  by  force 
of  the  statute  alone,  to  say  that  the  void  devises  pass  to  the 
residuaiy  devisees.  For  the  reasons  stated  by  the  judge  of  the 
Circuit  Court,  and  these  in  addition  thereto,  we  most  aflSrm 
the  decree. 

Affirmed  with  costs,  and  cause  remanded. 


Who  take  void  deyises.— Statutes  in  several  of  the  States  provide  that 
upon  the  death  of  the  devisee  before  the  testator,  if  he  be  a  son  or  other 
relative  of  the  testator,  his  lineal  heirs  take  their  fathcr^s  estate.  Some 
statutes  confine  the  provision  to  the  lineal  heirs  of  a  son  or  grandson. 
Some  extend  its  operation  to  all  the  heirs,  and  some  abolish  entirely  the 
•doctrine  of  lapse  in  case  of  the  death  of  the  testator.  Moore  v.  Dimond, 
6  R.  1. 121;  Sheets  v.  Grubb,  4  Mete.  (Ey.)  340. 

In  England  the  statute  of  wills  provides  that,  unless  a  contrary  inten- 
tion shall  appear  by  the  will,  lapsed  and  void  devises  shall  be  included  in 
the  residuary  clause,  if  any  there  bo  contained  in  the  will.  1  Yict.  c.  2$, 
{25. 

Section  88  of  this  statute,  which  has  been  very  generally  copied  in  the 
various  statutes  on  the  subject  in  the  United  States,  provides  that  devises 
in  tail,  and  devises  to  children  or  other  descendants  who  leave  issue,  shall 
not  lapse. 

The  rule  of  the  common  law,  independent  of  the  statutory  modifica- 
tion, that  void  and  lapsed  legacies  go  to  the  residuary  legatee,  and  void 
and  lapsed  devises  to  the  heir,  has  been  followed  generally  in  the  United 
States.  Numerous  coses  in  the  reports  of  every  State  assert  these  doctrineai 
Scarcely  any  other  rule  of  law  has  been  more  universally  insisted  upon. 
Cozv.  Harris,  17  Maryland,  28;  Hays  v.  Wright,  48  Id.  123;  Green  v. 
Dennis,  6  Conn.  302;  Lingan  v.  Carroll,  8  Har.  &  McH.  888;  Brewster  v. 
McCall's  Devisees,  16  Conn.  297;  D.&  F.  Missionary  Appeal,  80  Penn.  St. 
425;  Vankleeck  v.  Dutch  Church,  20  Wend.  (N.  T.)  437;  s.  c.  6  Paige, 
600;  Cunningham  v.  Cunningham,  18  B.  Mon.  33;  Boberson  v.  Boberson, 
31  Ala.  378;  Murray  v.  Yard,  13  Phila.  441;  s.  c.  86  Penn.  St.  118;  Wil- 
liamson's Estate,  13  Phila.  64;  Heald  v.  Heald,  56  Maryland,  800; 
Stonestreet  v.  Doyle,  75  Va.  856;  Bloore  v.  Sanders,  16  S.  C.  440;  s.  c. 
40  Am.  Bep.  703;   Holbrook  v.  McCleery,  79  Indiana,  167;   Hodson 
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Y.  Ony,  58  Hiss.  882;  Gill  v.  Mining  Co.  92  Illinoifl,  249;  Starkweather 
y.  Bible  Society,  72  Id.  60;  Dougart*8  Succession,  80  La.  Ann.  Part  1, 
268. 

In  New  Jersey  all  lapsed,  void,  and  illegal  legacies  fall  into  the  re- 
siduum, but  if  a  gilt  of  the  residue  fails  wholly  or  in  part  it  goes  to  the 
next  of  kin.    Burnet  ▼.  Burnet,  80  N.  J.  Eq.  695;  s.  c.  1  Am.  Prob.  689, 

Seo  on  this  point,  for  a  similar  ruling,  De  Peyster  v.  Clendining,  8 
Paige,  296;  Williams  v.  Neff,  62  Penn.  St.  820;  Rced*s  Estate,  82  Id.  428; 
Wisner  ▼.  Barrett,  4  Wash.  0.  C.  631 ;  Hamlet  t.  Johnson,  26  Ala.  667. 

Statutes  in  the  United  States  embodying  the  doctrine  of  1  Vict.  c.  26, 
§  83,  have  been  held  to  apply  in  cases  where  the  legatee  or  dcvboe  was 
dead  at  the  time  the  will  was  made.  Nutter  y.  Vickery,  64  Maine,  490 , 
Minten^s  Appeal,  40  Penn.  St.  111. 

Certain  legacies  haying  failed  through  incapacity  of  the  legatees  to 
take,  it  was  held  in  New  York  that  these  legacies  should  go  to  the  next 
of  kin  rather  than  to  the  residuary  legatee.  Steyenson  y.  Orphan  Asy- 
lum, 27  Hun,  880. 

Void  deyises  to  charitable  institutions,  also,  in  New  York,  go  to  the 
next  of  kin.  Greer  y.  Belknap,  63  How.  Pr.  890;  Kearney  y.  St.  Paul 
Society,  10  Abb.  N.  Cas.  274. 

In  Pennsylyania  the  statute  makes  real  estate  pass  by  a  general  doyise, 
but  when  the  deyise  has  lapsed  it  descends  to  the  heirs,  and  forms  no 
part  of  the  residuum,  unless  a  special  intent  to  the  contrary  is  manifest. 
Massey's  Appeal,  88  Penn.  St.  470 ;  1  Am.  Prob.  R.  807. 


Oaskie  vs.  Harbison. 

[76  Virginia,  85.] 


SaMB  PEB80N   SUBVIVINa  PABTNEB  AND  BXECUTOB  OF  OOPABTNEB. 

— Joint  bonds  of  kxboutobs. 

Where  the  same  person  is  saryiving.psrtncr  and  czecntor  of  his  copartner  and  has 
fands  in  hand  not  needed  to  discharge  firm  debts,  he  is  bonnd  to  pay  them  to 
himself  as  ezecotor,  and  for  a  failare  so  to  do  bis  sareties  are  responsible. 

In  a  joint  bond  by  executors  each  is  principal  as  to  his  own  acts,  and  surety  as  to 
those  of  his  companion. 

Appeai.  from  a  decree  of  the  Chancerj  Court  of  Bichmond 
city. 
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John  Caskie  died  in  September,  1867,  being  a  member  of 
the  firm  of  J.  &  J.  K.  Caekie,  composed  of  himself  and  James 
K.  Caskie  his  son,  tobacco  merchants,  in  Bichmond^ 

John  Caskie  Jeft  a  will  appointing  James  K.,  Bobert  A., 
and  William  H.  Caskie,  his  three  sons,  execntors.  They  tH 
qualified  and  gave  a  joint  and  several  bond  without  sureties, 
none  being  required  by  the  will.  The  firm  owed  no  debts.  At 
the  death  of  John,  James  owed  the  estate  $10,000.  Between 
his  death  and  September,  1868,  James  collected  firm  assets  to 
the  amount  of  $62,000,  nearly  all  of  which  he  lost  in  cotton 
specnlations.  James  advanced  to  the  firm  of  Caskie  &  Broth- 
ers, of  which  he  was  a  member,  $43,608  92,  part  of  the  late 
firm's  assets  held  by  him  as  surviving  partner,  and  in  1868  with- 
drew $40,000  thereof,  which  he  lost  in  similar  speculations.  In 
September,  1868,  James  K.  Caskie  died  testate,  leaving  no  per- 
gonal estate,  and  his  brothers  Bobert  A.  and  William  U.  Caskie 
qualified  as  executors. 

The  plaintiflB  sued  as  legatees  under  the  will  of  John  Caskie 
for  payment  of  their  legacies  and  to  have  a  settlement  of  the 
accounts  of  Bobert  A.  and  W.  H.  Caskie,  as  surviving  execu- 
tors of  John  Caskie  and  James  K.  Caskie,  and  of  the  accounts 
of  James  £.  Caskie  as  surviving  partner. 

The  Chancery  Court  decreed  that  for  the  funds  of  the  estate 
of  John  Caskie,  deceased,  which  came  into  the  hands  of  James 
K.  Caskie,  whether  as  surviving  partner  or  otherwise,  the 
latter  was  liable  in  his  capacity  as  executor  of  John  Caskie, 
and  that  Bobert  A.  and  William  H.  Caskie  were  also  liable  as 
sureties  in  their  joint  executorial  bond,  and  that  B.  A.  &  W. 
H.  Caskie  were  liable  also  for  balance  due  by  Caskie  &  Bros , 
composed  of  themselves  and  James  K.  Caskie,  to  J.  &  J.  K. 
Caskie,  or  to  estate  of  James  K.  Caskie ;  and  that  they  and 
John  N.  Caskie  are  liable  for  balance  due  by  Caskie  &  Bros., 
composed  of  themselves  and  John  N.  Caskie,  to  J.  &  J.  K. 
Oaskie,  or  to  the  estate  of  James  K.  Caskie,  deceased. 

From  this  decree  the  said  Bobert  A.  Caskie  and  William 
H.  Caskie,  executors  as  aforesaid,  obtained  an  appeal  to  this 
court.  The  remaining  facts  and  points  relied  on  are  fully  stated 
in  the  opinion  of  the  court. 
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John  A.  Meredith,  for  appellanta. 
James  Pleasants,  for  appellees. 

Staples,  J,  This  canfte  has  been  yery  ably  argued  orally 
and  in  writing.  It  is  important  both  as  respects  the  principle 
involved  and  the  amount  in  controversj.  In  discussing  the 
several  questions  presented  for  our  consideration,  it  will  be 
convenient  to  consider  them  in  the  order  in  which  they  have 
been  treated  in  the  petition  for  an  appeal.  The  first  is,  whether 
James  Caskie  is  to  be  held  answerable  as  executor,  or  merely  as 
Borviviug  partner,  for  the  funds  which  came  into  his  hands 
after  the  death  of  John  Caskie,  and  which  are  the  subject  of 
this  controversy.  By  the  terms  of  the  partnership  between  John 
and  James  Caskie,  it  is  to  be  regarded  as  continuing  till  the 
let  of  January,  1868,  notwithstanding  the  death  of  John  Caskie 
in  September,  1867.  After  the  first  of  January,  1868,  then 
James  Caskie  is  to  be  deemed  a  surviving  partner  of  the  firm 
of  J.  &  J.  K.  Caskie,  and  as  such  he  was  invested  with  the  ez- 
closive  right  to  the  possession,  control  and  management  of  the 
partnership  property,  only  so  far,  however,  as  was  necessary 
to  enable  him  to  wind  up  the  business  of  the  concern  with  all 
practical  promptness  and  dispatch.  His  duty  was  first  to  pay 
the  partnership  debts,  and  if  there  were  none,  then  to  distribute 
the  surplus  among  those  entitled.  (Story  on  Partnership, 
§§  343-4,  341.)  Whilst  the  surviving  partner  has  the  legal 
right  to  the  possession  of  the  effects,  in  equity  he  is  considered 
merely  a  trustee  to  pay  creditors  and  to  dispose  of  the  remain- 
ing assets  for  the  benefit  of  himself  and  the  estate  of  the  de- 
ceased partner.  In  the  discharge  of  this  duty  he  is  held  to  ac- 
count with  all  the  strictness  of  an  ordinary  trustee.  (5  Wait's 
Actions  and  Defenses,  143,  and  cases  cited.) 

It  appears  that  at  the  death  of  John  Caskie,  James  Caskie 
was  indebted  to  the  firm  in  the  sum  of  $10,000  in  round  num- 
bers. Between  the  death  of  John  Caskie  and  the  month  of 
September,  1868,  James  Caskie  collected  funds  belonging  to 
the  firm  to  the  amount  of  about  sixty-two  thousand  dollars, 
nearly  all  of  which  were  in  the  year  1868  embarked  and  lost 
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by  bim  in  priyate  cotton  speculation.  I  do  not  profess  to  be 
absolutely  accurate  in  the  sums  stated ;  they  are  sufficiently  so 
for  all  the  purposes  of  this  decision.  Now,  it  is  obTious  that 
whateyer  may  haye  been  the  trouble  or  delay  in  disposiDg  of 
Hie  tobacco  in  foreign  ports,  about  which  so  much  has  been  said 
by  counsel,  there  could  haye  been  no  sort  of  difficulty  or  obsta- 
cle in  the  way  of  a  proper  disposition  of  the  funds  actually 
received  by  James  Caskie,  and  converted  by  him  to  his  own 
private  use.  He  was  in  possession  of  all  the  books,  accounts 
and  papers  of  the  concern,  and  must  be  presumed  to  be  famil- 
iar with  its  condition,  assets  and  liabilities.  He  was  also  in 
possession  of  the  funds  as  surviving  partner,  after  the  Ist 
January,  1868.  He  knew,  certainly,  that  the  partnership  owed 
no  debts,  and  all  he  had  to  do  was  to  divide  the  money,  as  it 
was  from  time  to  time  received,  between  himself  and  the  estate 
of  his  deceased  partner.  There  was  nothing  in  the  circum- 
stances by  which  he  was  surrounded  to  prevent  a  transfer  from 
James  Caskie,  as  surviving  partner,  to  himself  as  executor  of 
John  Caskie,  of  so  much  of  the  funds  so  received  as  belonged 
to  him  in  his  fiduciary  capacity.  In  accepting  the  office  of  ex- 
ecutor, and  taking  upon  himself  the  active  management  of  the 
assets,  he  assumed  the  responsibility  of  collecting,  as  executor, 
the  amount  due  by  himself  as  surviving  partner.  With  what  sort 
of  justice  can  he  or  his  representative  insist  that  the  money 
might  have  been  needed  for  partnership  purposes,  when  he 
himself  deliberately  drew  it  out  of  the  concern  and  expended 
it  in  private  specalations  ? 

After  advancing  to  the  concern  of  Caskie  &  Brothers,  of 
which  he  was  a  member,  the  large  sum  of  $48,000,  money  held 
by  him  as*  surviving  partner ;  after  withdrawing  more  than 
$40,000  of  the  amount  and  literally  throwing  it  away  in  disas- 
trous adventures,  upon  what  ground  can  it  be  maintained  for  him 
that  he  as  surviving  partner  could  not  safely  pay  that  sum  to 
himself  as  executor  ?  As  was  said  by  Judge  Joynes  in  Harvej^s 
Adrn'r  v.  Steptoe,  11  Gratt  300 :  "  When  Thomas  Steptoe,  who 
was  sole  acting  trustee  and  sole  acting  administrator,  sold  the 
trust  property,  after  the  death  of  James  Steptoe,  it  became  his 
duty  to  pay  to  himself,  as  trustee  under  the  will,  so  much  of 
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the  snrplns  money  remaining  after  the  payment  of  the  debts  se- 
cured by  the  deed  as  arose  from  the  sales  of  the  real  estate,  and 
to  pay  to  himself,  as  administrator,  so  much  of  the  said  surplus 
as  arose  from  the  sales  of  the  personal  estate  or  the  collection  of 
debts.  Upon  well  settled  principles,  the  amount  thus  payable 
to  himself  as  administrator  was  assets  in  his  hands  as  such,  for 
which  his  sureties  were  responsible.  There  was  no  need  of  any 
election  on  his  part  to  make  the  transfer,  in  order  to  fix  the  lia- 
bility of  the  sureties.  It  was  his  duty  to  make  it,  and  he  could 
not  lawfully  refuse  to  do  so  after  the  purposes  of  the  deed  were 
satisfied." 

The  rule  laid  down  by  Judge  Joynes  is  a  weH  established 
doctrine  of  courts  of  equity.  The  learned  counsel  for  the  ap- 
pellants relied  with  much  seeming  confidence  upon  Smith  v. 
Ch^egory^  26  Gratt.  248.  No  new  principle  was,  however,  an- 
nounced in  that  case.  It  decided  that  where  the  same  person  is 
both  guardian  and  executor  the  court  will  not  shift  the  respon- 
sibility from  one  set  of  sureties  to  another  without  some  act  or 
declaration  on  fhe  part  of  the  executor  indicating  an  intention 
to  transfer  the  assets  to  himself  as  guardian.  It  further  decides 
that  an  executor  who  has  wasted  the  assets  cannot,  upon  his 
subsequent  qualification  as  guardian,  relieve  his  sureties  upon 
his  executorial  bond  by  electing  to  transfer  his  liability  as  exec- 
utor to  his  account  as  guardian.  This  doctrine  has  of  course  no 
application  to  a  case  in  which  the  surviving  partner,  being  also 
executor,  has  the  assets  actually  in  his  hand,  which,  not  being 
needed  for  partnership  debts,  ought  to  be  paid  to  himself  as 
executor.  In  Morrow  v.  Peyton^  8  Leigh,  54,  this  court  held 
that  where  the  estate  of  one  intestate  is  indebted  to  the  estate 
of  another  intestate,  and  the  same  person  is  administrator  of 
both,  and  wastes  the  assets  which  he  ought  to  have  paid  over 
to  the  creditor  estate,  the  sureties  for  the  due  administration  of 
the  creditor  estate  are  liable  for  the  misapplication.  This  rule 
of  law  was  approved  in  Smith  and  Oregorj/ydkudi  it  is  in  perfect 
harmony  with  the  decision  in  that  case. 

In  Comm4>nwealth  v.  Oould^  118  Mass.  307,  Chief  Justice 
Gray  thus  clearly  states  the  rule  in  question :  '^  The  receiver 
was  bound  by  his  bond  to  account  for  the  money  borrowed  by 
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him  from  the  corporation  before  his  appointment,  and  hisomis- 
fiion  to  pay  the  amount  thereof  to  himself  as  receiver  was  a 
breach  of  the  bond  for  which  he  and  his  sureties  are  equally 
liable.  The  case  falls  within  the  general  rule  of  law  that  where 
the  same  person  is  liable  to  pay  money  in  one  capacity,  and 
to  receive  an  account  for  it  in  another,  the  law  presumes  that 
he  has  done  what  was  his  duty  and  within  his  power  to  do,  and 
holds  him  and  his  sureties  responsible  in  case  of  failure  to  do 
it."  In  support  of  this  proposition  the  learned  judge  cites 
a  number  of  cases.  The  same  principle  applies  where,  as  in 
this  case,  the  executor  is  indebted  to  the  estate  of  his  testator  at 
the  time  of  his  qualification.  In  such  case,  the  executor,  having 
voluntarily  assumed  the  trust,  prevents  any  other  person  from 
receiving  it,  and  being  unable  to  sue  himself,  he  is  considered 
having  paid  the  debt ;  and  holding  in  his  hands  the  amount,  as 
executor — it  being  the  same  hand  which  ought  to  pay  that  is  to 
receive — ^it  is  therefore  considered  as  actually  paid.  (  Winship 
V.  Boss  et  al.  12  Mass.  202 ;  Griffith  v.  Chew's  Eb.  8  Serg.  & 
Bawle,  32-3  ;  2  Willaims  on  Executors,  p.  141 9,' and  cases  cited 
in  notes.) 

As  was  well  said  by  Chief  Justice  Shaw  in  Stephens  v.  Gay- 
land^  11  Mass.  459  :  "  There  is  no  ceremony  to  be  performed 
in  paying  the  debt,  and  no  mode  of  doing  it  but  by  consider- 
ing the  money  to  be  in  his  hands  as  executor."  And  in  Bismn 
et  al.  V.  Lamlerty  38  Qratt.  268,  Judge  Burks,  speaking  with 
respect  to  the  trustee  in  that  case,  said :  ^^  He  could  not  have 
been  expected  to  sue  himself  to  compel  payment ;  but  he  could 
have  charged  himself  as  trustee  for  the  trust  fund  of  which  he 
was  debtor.  Whether  he  so  charged  himself  or  not,  the  law 
charged  him,  and  the  charge  constitutes  a  debt  due  by  him  as 
trustee  for  persons  under  disabilities  within  the  meaning  of  the 
statute." 

These  authorities  would  seem  to  be  decisive  of  the  question 
before  us.  They  conclusively  show  that  the  liability  of  James 
Caskie  for  the  funds  wasted  by  him  attaches  to  him,  not  as  sur- 
viving partner,  but  in  his  character  of  executor  of  the  estate  of 
John  Caskie. 

The  next  question  is,  whether  the  appellants  are  liable  as 
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sureties  npon  the  official  bond  of  James  Caskie  for  his  misappli- 
cation and  waste  of  the  assets  in  his  hands  as  execntor. 

John  Caskie,  by  his  will,  appointed  James  Caskie  and 
the  appellants  his  executors,  and  he  directed  that  no  security 
should  be  required  of  them  for  the  faithful  discharge  of  their 
diities. 

Accordingly,  npon  their  qualification,  they  executed  a  joint 
and  several  bond  without  security.  In  the  order  of  the  court 
admitting  the  bill  to  probate,  it  is  recorded  that  the  executors 
had  given  bond,  but  without  security,  the  will  directing  .that 
none  should  be  required  of  them.  The  ground  taken  hy  the 
counsel  for  the  appellants  is  that  the  appellants  cannot  be 
charged  as  sureties,  because  the  testator  directed  that  no  securi- 
ty should  be  required  of  his  executors,  and  in  the  order  it  is  ex- 
pressly declared  that  none  was  required,  the  testator  having  dis- 
pensed with  it ;  that  the  bond  derives  its  force  and  effect  from 
the  order,  and  can  impose  no  obligation  in  conflict  with  it,  and 
therefore  to  construe  the  bond  as  creating  the  relation  of  prin- 
cipal and  surety  between  the  obligors  is  to  give  it  an  effect 
never  contemplated  by  the  testator,  and  inconsistent  with  the 
order  of  court  from  which  it  derives  its  sole  efficacy  as  a  bind- 
ing instrument. 

This  is  a  very  meagre  statement  of  the  very  able  and  inge- 
nious argument  of  the  learned  counsel  for  the  appellants.  It  is 
upon  this  point  he  rests  his  hope  of  success  in  the  case.  Before 
examining  it,  it  is  necessary  to  ascertain  what  is  the  rule  of  law 
in  respect  to  the  operation  and  effect  of  joint  and  several  bonds 
of  executors  and  administrators  lor  the  faithful  discharge  of 
their  duties.  In  Morrow  v.  Peyton^  8  Leigh,  54,  it  was  held 
that  where  two  administrators  executed  a  joint  administration 
bond  each  is  to  be  regarded  as  the  surety  for  the  other,  and  if 
one  commit  a  detoasiavit  the  other  is  chargeable  for  his  acts  as 
surety. 

The  learned  counsel  insists  that  the  decision  was  made  by 
two  judges  in  court  of  three — Judge  Brooke  dissenting.  This 
is  true ;  but  the  doctrine  laid  down  in  that  case  has  been  again 
and  again  recognized  by  this  court.  {BoycPs  Es/ra  v.  Boydy  8 
Qratt.  112;  Clwv.  Th&mas,  9  Gratt.  819.) 


816  AMERICAN  PROBATE  REPORTa 

In  the  last  mentioned  case  Judge  Allen  said,  that  Morrow  t. 
Peyton  had  been  followed  since  in  other  cases,  and  as  the  \ef^ 
lature  had  not  thought  proper  to  interfere  with  the  role  there 
laid  down,  although  there  had  been  a  general  revision  of  the  law 
since  that  decision,  it  oaght  not  now  to  be  considered  an  open 
question.  This  was  in  1852,  and  no  case  can  be  f  oand  since  in 
which  the  rale  thus  established  has  been  overruled,  or  even 
controverted.  The  same  doctrine  was  laid  down  by  Chief  Jus- 
tice Marshall  in  Oreen  v.  Hansbrough  and  Seddens  v.  Robert- 
soriy  2  Brock.  K.  166,  402,  and  is  supported  by  numerous  deci- 
sions elsewhere.    (Red.  on  Wills,  part  2,  p.  82,  note  14.) 

It  may,  therefore,  be  considered  as  settled  that  where  two 
or  more  executors  or  administrators  execute  a  joint  bond,  they 
are  to  be  considered  as  standing  in  the  relation  to  to  each  other 
of  principal  and  surety,  each  being  considered  principal  as  to 
his  own  acts,  and  surety  as  to  the  transactions  of  his  companion. 

We  come  now  to  inquire  whether  there  is  anything  in  the 
present  case  which  takes  the  executorial  bond  out  of  the  opera- 
tion of  this  well-established  rule.  It  is  very  clear  that  the  in- 
tention of  the  testator  was  that  his  three  sons  should  jointly  qual- 
ify, and  jointly  execute  the  trusts  of  the  wilL  He  could  have 
had  no  other  object  in  appointing  the  three  his  executors.  At 
common  law  executors  have  a  joint  authority  and  a  joint  inter- 
est in  the  property.  They  are  esteemed  in  law  as  but  one  per- 
son, and  as  such  represent  the  testator,  although  each  may 
be  responsible  only  for  his  own  acts,  and  not  for  those  of  his 
co-executor.  It  was,  no  doubt,  to  this  joint  qualification  and 
this  joint  authority  the  testator  was  looking  when  he  declared 
that  his  executor  should  not  be  required  to  give  surety.  Hav- 
ing entire  confidence  in  his  sons,  and  supposing  they  would  all 
act  in  executing  the  will,  his  purpose  was  that  they  should 
qualify  without  calling  in  any  third  person  as  surety  for  the 
faithful  discharge  of  their  duties.  He  certainly  conld  not 
mean  they  should  not  give  a  joint  bond  if  they  chose  to  do 
so,  nor  did  he  undertake  to  define  or  limit  the  effect  of  such 
bond  if  given.  It  is  very  probable  he  never  bestowed  a  thought 
on  the  subject.  Every  one  can  see  that  the  object  of  the  court 
was  to  carry  out  the  wishes  of  the  testator.   The  order  of  probate 
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IS  a  mere  recital  of  what  has  been  previously  done,  and  a  state- 
ment of  the  reasons  which  influenced  the  court  in  dispensing 
with  the  usual  security  required  of  personal  representatives. 
The  bond  does  not^  as  seems  to  be  supposed,  derive  its  efficacy 
from  the  order. 

It  would  be  a  valid  and  binding  instrument,  even  though 
the  record  had  been  silent  with  respect  to  its  execution.  In 
Cecil  V.  Early ^  10  Gratt.  188,  this  court  held  that  tlie  sureties 
of  a  deputy  sheriff  on  his  bond  to  the  Iiigh  sheriff  aro  estopped 
to  deny  that  the  principal  was  deputy,  although  the  county 
court  did  not  enter  of  record  that  the  deputy  was  a  man  of 
honesty,  probity,  and  good  demeanor,  and  that  he  took  the 
oaths  required  by  law.  This  decision  was  made  in  the  very 
teeth*  of  a  statute  declaring  that  a  deputy  sheriff  should  not 
perform  any  of  the  duties  of  his  office  until  such  oaths  were 
taken  and  such  entry  made  of  record.  In  Franklin  v.  Deprieat^ 
13  Gratt.  257,  it  was  held  that  where  the  bond  of  an  executor 
is  made  payable  to  four  parties  named,  one  of  whom  was  not  a 
member  of  the  court  at  the  time,  yet,  as  the  justices  had  de- 
clared and  acknowledged  that  the  four  justices  named  were 
justices  then  sitting,  they  were  estopped  to  deny  the  fact, 
although  it  was  in  direct  contradiction  of  the  record.  (See  also 
Wonlaih  V.  Co^ns^  15  Gratt.  157.)  These  cases  show  that 
where  the  court  has  authority  to  take  a  bond  from  a  fiduciary, 
the  nature  and  extent  of  the  liability  assumed  by  the  parties  is 
ascertained  by  the  bond  itself,  and  not  by  any  mere  order  of 
court  reciting  the  fact  of  its  execution.  In  the  case  before  us 
th^  instrument  is  plain  and  unambiguous  in  its  terms.  In  con- 
struing it  no  resort  to  extraneous  circumstances  is  necessary. 
It  ifi  a  joint  and  several  obh'gation,  binding  each  and  all  of 
them,  parties  to  a  faithful  administration  of  the  assets.  As  such 
it  is  not  at  all  inconsistent  with  the  order  of  the  court ;  for 
although  the  court  might,  in  conformity  with  the  wishes  of  the 
testator,  allow  the  three  executors  named  to  qualify  and  give 
bond  without  surety,  it  did  not  prohibit  them  from  entering 
into  a  joint  obligation,  and  thus  assuming  among  themselves 
the  relation  of  principal  and  surety,  if  they  voluntarily  choose 
to  do  so.     As  such  it  was  accepted  by  the  court,  and  no  order 
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afterwards  entered  on  another  day  or  on  the  same  day  can 
change  or  modify  its  legal  operation  and  effect.  Persons  inte^ 
ested  in  the  estate,  npon  looking,  at  the  bond,  would  discover 
that  the  execators  were  bound  for  the  acts  of  each  other,  and 
might  therefore  be  content  with  the  secority  thus  furnished. 
It  was  said  by  Judge  Allen,  in  Gibson  v.  Beckham,  16  Grstt 
334 :  '^  These  principles  are  essential  to  the  security  of  the 
public  and  individuals.  Bonds  of  clerks  and  other  officers  of  ad- 
ministration are  taken  in  the  absence  of  those  who  may  be  most 
affected  by  the  acts  of  such  functionaries,  and  should  be  sus- 
tained unless  clearly  made  invalid  by  law." 

For  these  reasons  I  am  of  opinion  that  these  appellants  are  * 
bound  as  sureties  for  the  misapplication  of  the  assets  by  James 
Caskie  as  executor. 

All  that  has  been  said  in  this  opinion  applies  as  well  to  the 
sum  of  $42,608  92,  part  of  the  funds  advanced  by  James  Caskie 
to  the  partnership  of  Caskie  &  Brothers,  as  to  any  of  the  assets 
misapplied  by  him.  As  already  stated,  this  money  was  col- 
lected by  James  Caskie  as  surviving  partner  of  J.  &  J.  K. 
Caskie,  was  placed  by  him  to  the  credit  of  Caskie nfe  Brothers, 
was  afterwards,  in  the  year  1868,  to  the  amount  of  $40,301  59, 
drawn  out  of  that  concern  by  James  Caskie  and  expended  by 
him  in  cotton  speculations. 

According  to  the  views  already  presented,  the  appellants 
are  liable  for  the  devastavit  as  sureties  of  James  Caskie  npon 
his  executorial  bond  ;  and  so  the  chancellor  decided.  He  was, 
however,  also  of  the  opinion  that  the  appellants  are  chargeable 
with  this  fund  primarily  as  executors  of  John  Caskie.  TJiis 
question  it  seems  to  me,  is  not  now  so  material  to  be  decided, 
inasmuch  as  the  appellees  in  obtaining  a  decree  against  the  ap- 
pellants as  sureties,  have  obtained  all  the  substantial  fruits  of 
the  controversy.  If,  however,  it  was  necessary  to  determine  the 
point,  I  am  not  satisfied  the  appellants  are  answerable  for  this 
fund  primarily  as  executors.  Upon  well  settled  principles  of 
law,  where  there  are  two  or  more  executors  or  administrators, 
each  has  a  several  right  to  receive  the  assets  of  the  estate,  and 
he  alone  is  consequently  liable  for  what  is  so  received.  As  a 
general  rule,  therefore,  one  executor  cannot  be  charged  with 
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the  devastavit  of  his  companion  any  farther  than  he  is  shown 
to  have  been  knowing  and  assenting  at  the  time  to  the  devastd- 
vit.  Merely  permitting  his  executor  to  possess  the  assets  with- 
out f^ing  farther  and  concurring  in  the  misapplication,  does 
not  render  him  responsible  for  the  receipts  of  his  co-executor. 
{Frazier  v.  BevU  et  aL  11  Gratt.  98 ;  Peters  v.  Borealyy  11 
Peters,  503.) 

An  executor  may  be  held  liable  if,  by  his  own  laches  or 
neglect,  he  suffers  his  companion  to  receive  and  waste  the  assets 
'when  he  has  the  power  to  prevent  such  receipt  and  misapplica- 
tion by  the  exercise  of  reasonable  dih'gence. 

In  WilliamB  v.  Ifixon^  3  Beav.  472,  Lord  Langdale  said : 
'^  There  can  be  no  doubt  that  if  an  executor  knows  that  the 
moneys  received  by  his  co-executor  are  not  applied  according 
to  the  trusts  of  the  will,  and  stands  by  and  acquiesces  in  it,  with- 
out doing  anything  on  his  part  to  procure  the  due  execution  of 
the  trusts  of  the  will,  in  respect  of  the  negligence  he  himself 
will  be  charged  with  the  loss.  «  But  in  cases  of  this  kind,  it  is 
always  to  he  observed  that  the  testator  himself,  having  invested 
certain  persons  with  the  character  of  executors,  has  trusted 
them  to  the  extent  to  which  the  law  allows  them  to  act  as 
executors." 

He  further  said  he  *'  knew  of  no  case  in  which  the  court 
has  gone  to  the  length  of  saying  that  an  executor  shall  be  held 
primarily  answerable  for  standing  by  and  permitting  his  co-ex- 
ecutor to  do  that  which,  for  anything  he  knows  to  the  contrary, 
was  a  performance  of  the  trusts  of  the  will."  In  the  case  be- 
fore us  there  may  be  a  strong  suspicion  that  the  appellants  were 
apprised  that  James  Caskie  was  using  trust  funds  in  his  cotton 
speculations,  but  there  is  no  positive  proof  of  the  fact,  direct  or 
circumstantial.  The  strongest  argument  against  them  is,  they 
had  every  reason  to  believe  that  James  Caskie  was  not  pos* 
sessed  of  means  of  his  own  to  carry  on  these  speculations.  But 
this  is  a  mere  matter  of  inference,  not  founded  upon  any  sat- 
isfactory proof.  If  they  had  access  to  the  partnership  books 
of  Caskie  &  Brothers,  which  were  under  the  control  and  man- 
agement of  James  Oaskie,  these  books  furnished,  according  to 
]ir.  Pleasants,  no  specific  or  reliable  information  on  the  sub- 
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ject.  This  witness,  in  answer  to  a  question  propoTinded  to 
him,  said  ''that  the  books  not  being  posted,  the  appeHants 
could  have  no  accurate  information  as  to  the  condition  of  either 
concern  ;  nor  is  there  anything  in  the  books  or  papers  to  show, 
as  far  as  he  knew,  that  the  appellants  knew  of  this  use  of  the 
money  of  John  and  James  Caskie." 

Indeed,  the  testimony  of  Mr.  Pleasants  shows  that  if  the 
appellants  were  apprised  of  the  waste  aud  misapplication  of  the 
assets  by  James  Caskie,  it  must  have  been  from  outside 
sources  exclusively,  and  of  this  there  is  not  the  slightest  proof 
in  the  record. 

My  opinion  therefore  is,  that  the  evidence  does  not  show 
any  such  knowledge,  laches^  or  neglect  on  the  part  of  the  ap- 
pellants, with  respect  to  the  misapplication  of  the  assets  by 
James  Caskie,  as  fixes  upon  them  a  liability  in  their  character 
as  executors. 

Are  they  responsible  as  copartners  in  the  firm  of  Caskie 
&  Brothers  ?  •  This  question  is  even  less  material  than  the 
other.  For  the  decree  against  the  appellants  as  copartnere 
adds  nothing  to  the  surety  of  the  appellees.  As,  however,  the 
chancellor  has  passed  the  point,  I  suppose  we  also  must  decide 
it.  What  has  been  already  said  shows,  or  tends  to  show,  that 
the  appellants  were  not  informed  of  the  conduct  of  Jamee 
Caskie  in  advancing  the  funds  in  his  hands  as  surviving  part- 
ner to  the  firm  of  Caskie  &  Brothers. 

That  these  funds  were  not  applied  to  the  use  of  Caskie  & 
Brothers  is  very  clear.  Mr.  Pleasants  says,  after  a  careful  eiam- 
ination  of  the  books,  he  finds  that  the  firm  could  have  used  but 
a  small  part  of  the  sum  charged  to  that  firm  by  James  Caskie— 
say,  between  $2,000  and  |3,000.  For  while  James  Caskie 
charged  the  firm  of  Caskie  &  Brothers  with  a  balance  of 
$42,608  92,  he  drew  from  that  firm  for  his  own  use,  and  within 
the  space  of  a  few  months,  and  charged  to  himself  a  sum  nearly 
as  large — say  $40,301  59.  It  is  claimed,  however,  that  the 
transaction  constituted  a  loan  by  J^ames  Caskie  to  the  firm  of 
Caskie  &  Brothers,  and  it  is  therefore  quite  immaterial  whether 
the  appellants  knew  of  the  deposit,  or  whether  the  firm  did  or 
did  not  derive  any  benefit  from  it 
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Let  OB  suppose^  then,  that  James  Caskie  was  before  the 
court  asserting  the  alleged  loan  ;  the  answer  to  his  demand 
wonld  be  that  he  had  drawn  ont  of  the  concern  the  larger  por- 
tion of  the  amount  advanced  by  him,  and  had  appropriated  U 
to  his  individnal  nse.  And  this  wonld  be  quite  a  sufficient  an- 
swer to  the  demand.  As  between  James  Caskie  and  the  appel- 
lants the  transaction  may  have  been  a  loan,  but  not  as  between 
the  appellants  and  the  appellees.  If  the  latter  have  any  valid 
claim  to  a  recovery,  it  is  upon  the  ground  of  a  fraud  or  breach 
of  trust  committed  by  James  Caskie  in  investing  trust  funds 
in  the  concern  of  Caskie  &  Brothers. 

Now,  I  take  it,  to  make  good  this  claim  it  must  appear 
either  that  the  appellants,  as  copartners,  knew  of  the  misap- 
plication and  in  some  way  participated  in  it,  or  that  the  funds 
were  applied  to  partnership  purposes.  In  £ic  parte  Ueaton^ 
Brock,  386,  a  father  and  his  sons  were  partners,  and  the  three 
sons  were  trustees  under  a  will,  and  instead  of  applying  the 
trust  moneys  according  to  the  trust  they  appropriated  them  to 
partnership  purposes,  and  it  was  held  that  the  firm  could  not  be 
lield  liable  unless  it  could  be  shown  that  they  were  employed 
for  the  use  of  the  partnership  trade  with  the  knowledge  of 
the  father  that  they  were  trust  funds.  And  in  1st  Collyer  on 
Partnerships,  section  457,  it  is  laid  down  that  it  is  not  sufficient 
the  firm  has  had  the  benefit  of  the  trust  moneys.  To  be  liable 
the  firm  must  be  implicated  in  the  breach  of  trust,  and  this  caa- 
not  be  unless  all  the  partners  knew  whence  the  money  cam^ 
or  knew  that  the  money  did  not  belong  to  the  partner  making 
use  of  it. 

This  is  carrying  the  doctrine  much  further  than  is  necessary 
for  any  of  the  purposes  of  this  case,  and  I  do  not  wish  to  be 
understood  as  approving  it  as  thus  broadly  laid  down.  Cer^ 
tainly,  parties  complaining  of  the  misapplication  of  trust  funds 
ought  to  show  that  the  partnership  is  implicated  in  the  breach 
of  trust,  or  that  it  has  derived  some  benefit  from  the  transac- 
tion. It  has  been  already  seen  that  neither  of  these  facts  ap- 
pear in  the  present  case.  Whilst,  therefore,  the  appellants  are 
liable  as  copartners  for  the  $2,000  or  $3,000  mentioned  by 
Mr.  Pleasants,  I  do  not  think  they  are  responsible  for  the  funds 
Vol.  m.— 21 
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drawn  out  bj  James  Caskie  and  converted  to  his  own  nse  and 
benefit. 

The  next  ground  of  error  is  that  the  Chancery  Conrt  im- 
properly charged  the  appellants  with  the  balance  appearing 
to  be  due  by  them  individually  in  the  books  of  J.  <fe  J.  £. 
Oaskie. 

It  is  insisted  by  them  that  under  an  agreement  with  John 
Caskie,  the  father,  they  are  entitled  each  to  one-fifth  of  the 
profits  in  the  concern  of  J.  &  J.  K.  Caskie. 

The  difficulty  with  the  appellants  is,  that  they  have  no 
proof  of  the  existence  of  the  alleged  agreement.  It  will  not 
be  seriously  maintained  for  a  moment  that  either  of  them  is 
a  competent  witness  to  establish  such  a  contract  with  the  testa- 
tor. The  testimony  of  Mr.  Waldrop  shows  merely  that  John 
Caskie  said  it  was  his  purpose  to  allow  each  of  his  sons  (Robert 
A.  and  William  H.  Caskie)  one-eighth  interest  in  his  business 
out  of  his  own  individual  interest  in  the  concern. 

It  would  seem  from  this,  Mr.  Caskie's  purpose  was  to 
allow  each  one-eighth,  and  not  one-fifth,  as  now  claimed  by 
the  appellants.  But  whether  one-eighth  or  one-fifth,  it  was 
the  expression  merely  of  an  intention  on  the  part  of  Mr. 
Caskie, 

The  witness  does  not  prove,  nor  did  Mr.  Caskie  state,  there 
was  any  contract  between  himself  and  his  sons,  or  even  any 
promise  on  his  part  to  make  the  alleged  allowance.  Such  a 
declaration  made  by  Mr.  Caskie  would,  of  course,  be  a  mere 
nudum  pactum^  which  he  might  or  might  not  carry  out  at  his 
pleasure.  In  the  will  of  Mr.  Caskie  there  is  not  the  slightest 
reference  to  any  such  purpose  on  his  part,  and  it  is  manifest  to 
allow  these  appellants  each  one-fifth  claimed,  would  be  to  vio- 
late the  whole  scheme  of  equality  prevading  that  instrument. 
Nor  is  there  on  the  books  or  the  papers  of  the  partnership  of 
J.  &  J.  K.  Caskie  any  memorandum  or  allusion  whatever  tend- 
ing to  show  the  existence  of  the  alleged  agreement,  or  promise 
on  the  part  of  John  Caskie.  Whilst  he  has  regularly  charged 
the  appellants  with  the  advances  made  to  them,  he  has  not  put 
upon  his  books  any  credits  for  the  profits  they  now  claim  as  a 
set  ofi^  against  these  advances. 
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This  record  shows,  and,  indeed,  it  is  conceded  on  all  sides, 
that  Mr.  Caskie  was  a  man  of  the  strictest  integrity  and  of  a 
high  order  of  basiness  talent.  It  is  difficult  to  believe  that  had 
there  been  any  snch  understanding  as  is  now  alleged  Mr.  Caskie 
woald  not  have  left  behind  him  some  proof  of  the  fact — some 
entry  or  statement  tending  to  show  it.  There  are  other  facts 
and  circamstances  which  strongly  militate  against  the  claim  of 
the  appellants.  But  it  is  unnecessary  to  consume  time  in 
mentioning  tkem.  Enough  has  been  said  to  show  the  utter 
want  of  competent  evidence  to  establish  the  claim  set  up  by  the 
appellants. 

Sefore  concluding  the  opinion,  it  is  proper  to  say  that  there 
are  two  preliminary  objections  taken  by  the  appellants  to  the 
proceedings  of  the  court  below. 

If  these  objections  were  tenable,  I  do  not  see  in  what  man- 
ner they  would  affect  or  modify  the  decision  so  far  as  the 
merits  of  this  controversy  are  concerned. 

The  objections  are,  however,  not  sound,  as  is  demonstrated 
by  the  printed  argument  of  the  appellees'  counsel.  I  do  not 
deem  it  necessary  to  discuss  them,  as  this  opinion  has  already 
extended  to  a  great  length.  Subject  to  the  exceptions  al- 
ready mentioned,  the  decree  of  the  Chancery  Court  must  be 
■affirmed. 

Decree  affirmed. 


Amherst  Oollegb  vs.  Smith. 

[134  Maoaachasetts,  648.] 

Legacy  ghabged  ok  land.— Bond  by  executob  and  deyisbb 
fob  the  payment  of  all  debts. 

If  the  ezecntors  of  a  will  gire  a  bond  for  the  payment  of  all  debts  and  legaciea, 
the  real  estate  devised  to  one  of  their  number  is  not  thereby  discharged  from 
the  lien  of  a  legacy  charged  thereon,  and  a  bona  fide  mortgagee  of  the  deyisee 
cannot  compel  the  legatees  to  ezhaost  the  residuary  estate  on  their  remedies 
in  the  bond  before  proceeding  agunst  the  land. 
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Bill  in  equity. 

Anstin  Smith  died  leaving  a  will  in  which  he  devised  cer- 
tain land,  of  which  he  was  seized,  to  his  son  John  M.  Smith, 
<^  provided,  and  it  is  a  condition  of  this  bequest,  that  the  said 
John  M.  shall,  at  the  expiration  of  two  years  from  my  decease, 
pay  to  my  granddaughter  Mary  B.  Smith,  daughter  of  Elihn 
Smith,  the  sum  of  one  thousand  dollars ;  and  shall  also  pay  to  my 
son,  Elihu  Smith,  the  sum  of  feur  thousand  dollars,  to  be  held  by 
said  Elihu  in  trust,  as  hereinafter  provided."  H  Also  provided : 
'^  To  my  son,  Elihu  Smith,  I  give  and  bequeath  the  sum  of  four 
thousand  dollars,  to  be  paid  to  him  by  my  ^n,  John  M.  Smith 
at  the  expiration  of  three  years  from  my  decease ;  to  have  and 
to  hold  the  same  until  the  expiration  of  eight  years  from  my 
decease  in  trust,  for  the  following  purposes :  the  yearly  income, 
until  the  expiration  of  the  eight  years  aforesaid,  to  be  divided 
equally  between  my  said  sons,  Elihn  and  John  M.,  and  the 
principal  (four  thousand  dollars)  at  the  expiration  of  the  said 
eight  years,  to  be  paid  over  in  equal  portions,  share  and  share 
alike,  to  my  grandchildren  who  may  be  then  living,  ex:cepting 
Mary  B.  Smith,  daughter  of  Elihu  Smith,  who  I  have  other- 
wise provided  for.  The  foregoing  legacies  to  my  grandchildren, 
including  that  to  my  granddaughter  Mary  B.  Smith,  are  subject 
to  this  condition,  that  in  case  any  one  of  my  said  grandchildren 
shall  die  before  arriving  at  the  age  of  twenty-one  years,  his  or 
her  portion  shall  be  divided  equally  among  the  •survivors,  share 
and  share  alike." 

John  M.  Smith,  K.  A.  Smith  and  Elihu  Smith,  were  ap- 
pointed executors  and  residuary  devisees  and  legatees. 

The  bill  charged  that  John  M.  Smith  mortgaged  the  lands 
devised  to  him  to  plaintiffs  with  covenants  of  warranty  ;  that 
he  has  never  paid  the  legacies  charged  on  the  land,  that  the  ex- 
ecutors have  no  funds  to  pay  the  legacies  and  that  defendants 
claim  a  lien  on  the  land  for  such  legacies  prior  to  the  mort- 
gage, and,  with  the  exception  of  the  executors,  have  brought  a 
writ  of  entry  against  plaintiff.  The  land  is  not  worth  enough 
to  pay  the  legacies  and  mortgage. 

Judgment  was  asked  restraining  defendants  from  enforcing 
their  legacies  against  the  land  until  they  had  exhausted  the  as- 
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eetB  in  Joha  M.  Smith's  hands  and  their  remedy  in  the  probate 
bond. 

Defendant  demurred  for  want  of  equity. 

J,  C.  Hammond  dkJ.L  Cooper^  for  plaintiffs. 

F.  O.  J^essenderiy  for  defendants. 

C.  Allen,  J.  If  it  be  assumed,  as  contended  by  the  plaint- 
iffs, that  the  sum  of  $1,000  and  $i,000  directed  to  be  paid  to 
Mary  B.  Smith  and  Elihu  Smith,  trustee,  respectively,  are  to 
1)6  considered  as  legacies,  which  the  executors  would  be  bound 
to  pay  from  the  general  estate  of  the  testator,  in  case,  for  any 
reason,  the  same  could  not  be  realized  from  the  land  devised  to 
JohnM.  Smith,  or  from  John  M.  Smith,  personally,  still  it  by 
no  means  follows  that  the  giving  of  the  bond  by  the  executors 
for  the  payment  of  all  debts  and  legacies  wofild  have  the  effect 
to  vest  in  John  M.  Smith  an  absolute  title  to  the  land,  which  he . 
could  convey  to  a  bona  fide  purchaser,  free  and  clear  of  the  lien 
for  the  legacies.  Such  a  bond  is  a  substitute  for  the  estate  of 
the  deceased,  and  conclusively  admits  assets  sufficient  to  pay  all 
debts  and  legacies  which  the  executors  are  bound  to  pay.  But 
if  a  testator  expressly  charges  a  legacy  on  a  particular  piece  of 
land,  which  is  specifically  devised  subject  to  the  charge,  or  if 
he  imposes  on  a  particular  devisee  the  personal  duty  of  paying 
the  legacy,  as  the  condition  on  which  he  is  to  take  a  specific  de- 
vise of  land,  in  such  case  the  giving  of  a  bond  by  the  executoi'B 
with  condition  to  pay  all  debts  and  legacies  will  not  have  the 
effect  to  discharge  the  lien  on  the  land  which  is  created  directly 
by  the  will  itself,  or  to  supersede  the  duty  of  the  devisee  to  pay 
the  legacy.  It  is,  at  most,  but  a  supplementary  obligation  and 
security.  The  burden  and  duty  wiU  still  rest  primarily  on  the 
estate  devised,  and  on  the  devisee ;  and  only  secondarily  on  the 
general  estate  of  the  testator,  and  upon  the  sureties  on  the  ex- 
ecutors' bond.  Kor  is  the  case  different  where  such  devisee 
happens  to  be  one  of  several  executors.  The  burden  and  duty 
still  rest  on  him  in  his  capacity  as  devisee,  and  upon  the  par- 
ticular estate  which  is  devised  to  him.    The  liability  of  the  ex- 


326  AMEBIGAK  PROBATE  REPORTS. 

ecators  as  finch,  if  it  exists  at  all,  is  only  secondary.  The  bond  is 
not  a  substitnte  for  the  particnlar  parcel  of  land  devised,  or  for 
the  personal  dnty  of  the  devisee.  Sneh  a  case  is  quite  different 
from  one  where  the  legacies  are  payable  only  from  the  general 
estate  of  the  testator,  as  in  Clarke  v.  Tufta^  5  Pick.  336,  340. 

In  the  present  case,  the  land  devised  to  John  M.  Smith  od 
condition  of  his  paying  the  sums  in  question  became  thereby 
charged  with  the  payment  of  them.  These  sums  being  dis- 
tinctly mentioned  in  the  will,  a  purchaser  of  the  land  must  see 
that  the  purchase  money  is  applied  to  their  payment  (2  Sugd. 
Vend.  [8th  Am.  ed.]  658 ;  Lewin  on  Trusts  [7th  ed.]  413 ;  9 
Story's  Eq.  Jur.  §§  112Y,  1132, 1133 ;  Andrews  v.  Sparhawh,  13 
Pick.  393  ;  Goodrich  v.  Proctor^  1  Gray,  567,  570 ;  LeaviU  v. 
Wooeter,  14  N.  H.  550 ;  HdOeU  v.  Halleit,  2  Paige,  15.)  John 
M.  Smith  was  also,  by  his  acceptance  of  the  devise,  bound  per- 
sonally for  their  payment.  {Loder  v.  Hatfield,  71  N".  Y.  92 ; 
Birdsall  v.  BewleU,  1  Paige,  32 ;  Harris  v.  Fly,  7  Paige,  421, 
427 ;  Gardner  v.  Gardner^  8  Mason,  178, 209 ;  Sands  v.  Champ- 
lin,  1  Story,  376,  383  ;  Merrill  v.  Bickford,  65  Maine,  118 ; 
Corvoine  v.  Corwine,  9  C.  E.  Green,  579.) 

At  the  time  the  bond  was  given,  the  sureties  knew,  or  must 
be  deemed  to  have  known,  that  the  payment  of  these  sums 
rested  primarily  on  the  land,  and  on  the  devisee  thereof,  and 
that  the  land  should  be  followed  into  the  hands  of  a  purchaser. 
They  had  a  right  to  assame  that  a  purchaser  would  see  to  the 
proper  application  of  the  purchase  money.  So,  on  the  other 
hand,  at  the  time  the  plaintiffs  took  their  mortgage,  they  must 
be  deemed  to  have  been  aware  of  all  these  facts,  and  to  have 
understood  that  the  liability  of  the  general  estate  of  the  testa- 
tor, and  the  obligation  of  the  sureties  upon  the  bond,  were  at 
roost  but  supplementary,  and  that  the  sureties,  if  compelled  to 
pay  these  sums,  would  be  subrogated  to  the  right  of  the  lega- 
tees to  follow  the  land. 

Under  these  circumstances,  the  plaintiffs  had  no  equity  to 
compel  the  legatees  to  seek  payment  from  the  residuary  estate, 
or  from  the  sureties  on  the  bond,  rather  than  from  the  land.  It 
is,  therefore,  unnecessary  to  consider  at  all  the  important  ques- 
tion whether  these  sums  could  in  any  event  be  deemed  legacies, 
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in  Bnch  sense  that  they  wonld  be  payable  bj  the  executors,  and 
so  be  covered  by  the  bond,  in  case  the  devised  land  and  the 
personal  responsibility  of  John  M.  Smith  should  prove  insuffi- 
cient for  their  payment. 
Bill  dismissed. 


Pattbbsok  vs.  Pagan. 

[18  Soath  GaroluiA,  684.] 

Suit  bt  FoaEiaN  exboutob. 


A  foragn  ezecator  cannot  bring  «a  AcUon  in  this  State  ontU  be  lias  taken  ont 
letters  testamentary. 

The  facts  appear  in  the  opinion. 
John  S.  Reynolds^  for  appellant. 
jT.  C.  Gaston^  opposed. 

McGowAN,  J.  This  was  an  action  by  the  plaintiffs,  as  exec- 
utors of  the  will  of  Robert  Patterson,  deceased,  late  of  Pennsyl- 
vania, originally  brought  against  John  D.  McCarley,  sheriff  of 
Fairfield  county,  to  recover  the  proceeds  arising  from  the  sale 
of  certain  crops  seized  and  sold  by  him  as  sheriff  under  a  war- 
rant to  enforce  an  agreement  for  rent  of  land  executed  by 
James  Pagan  to  Robert  Patterson,  deceased.  More  than 
*Hhirty  days"  had  elapsed  between  the  said  sale  and  the  com- 
mencement of  this  action.  By  an  order  of  June,  1882,  James 
Pagan  was  interpleaded  as  a  defendant,  and  answered. 

The  trial  was  had  at  the  September  term,  1S82.  The  com- 
plaint alleged  that  "  Robert  Patterson,  then  a  resident  of  the 
State  of  Pennsylvania,  departed  this  life,  leaving  in  full  force 
his  last  will  and  testament,  wherein  the  said  Robert  £.  Patter- 
son, W.  Heyward  Drayton  and  Henry  P.  Smith,  the  plaintiffs, 
were  appointed  his  executors,  and  that  said  will  having  been 
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admitted  to  probate  in  the  State  of  Pennsjlyania,  was  duly  ad- 
mitted to  probate  and  filed  in  the  office  of  probate  jndge  of 
Fairfield  county,  in  the  State  of  Sonth  Carolina ;  and  that  the 
said  executors  have  heretofore  qualified  and  entered  opon  the 
dischar^  of  their  duties."  The  defendant  answered,  denying 
that  the  plaintiffs  had  legal  capacity  as  executors  to  sue  in  this 
State. 

It  appeared  by  an  exemplification  of  the  proceedings  that 
the  will  of  Kobert  Patterson  was  duly  admitted  to  probate  in 
the  proper  office  of  the  city  and  county  of  Philadelphia,  in  the 
State  of  Pennsylvania,  and  that  letters  testamentary  thereon 
had  been  granted  to  the  plaintiffs,  as  executors,  on  Augost 
12£h,  1881.  A  full  copy  of  the  proceedings  in  Philadelphia  in 
probating  the  will  had  been  recorded  in  the  office  of  jndge  of 
probate  for  Fairfield  county,  South  Carolina,  indorsed,  "  Filed 
and  admitted  to  probate  December  29th,  1881,"  but  no  further 
proceedings  were  taken.  The  persons  named  as  executors 
never  qualified  as  such  or  received  letters  testamentary  in  this 
State.  The  sheriff  testified  that  James  Pagan  had  never  filed 
an  affidavit  denying  that  the  amount  claimed  was  due  on  the 
lien  for  rent  mentioned  in  the  complaint,  but  before  the  sale  of 
the  cotton  he  had  served  written  notice  claiming  that  the  cot- 
ton was  his  property,  not  subject  to  Patterson's  lien. 

The  plaintiffs  have  rested  and  the  defendant  moved  for  a 
nonsuit  on  the  ground  that  the  plaintiffs  had  not  established 
their  legal  capacity  to  sue.  The  motion  was  refused,  a  verdict 
rendered  for  the  plaintiffs,'  and  the  defendant  appeals  to  this 
court  upon  the  following  grounds :  First.  "  For  that  his  honor 
held  that  upon  proving  the  testator's  will  in  the  office  of  the 
judge  of  probate,  the  plaintiffs  become  legally  capable  of  suing 
in  this  State.  Second.  For  that  his  honor  held  that  imder 
section  1875  of  the  general  statutes,  the  plaintiffs,  as  exec- 
utors, are  authorized  to  prosecute  this  action  to  judgment 
Third.  For  that  his  bono)*  did  not  hold  that  to  enable  the 
plaintiffs,  as  executors,  to  prosecute  this  action,  they  must  have 
qualified  in  this  State  according  to  the  form  prescribed  in  the 
general  statutes.  Fourth.  For  that  his  honor  did  not  hold,  in 
order  to  enable  the  plaintiffs,  as  executors,  to  prosecute  this 
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action  fo  jadgment,  tbey  must  have  received  letters  testa- 
mentary from  the  Court  of  Probate  in  this  State.  Fifth.  For 
.  that  his  honor  did  not  hold  that  the  plaintiffs  have  not  legal 
capacity  to  sne,  and  dismiss  the  complaint. 

The  plaintiffs  contend  that  the  defendant  Pagan  has  no 
right  to  make  the  objection  of  want  of  capacity  on  their  part  to 
sue,  for  the  reason  that  no  claim  was  made  against  him — that  he 
was  not  originally  sued,  but  the  sheriff  for  money  in  hands,  and 
Pagan  claiming  the  same  money  was  brought  in  by  interpleader 
and  thereby  merely  allowed  to  support  his  own  claim  to  the 
money,  but  not  to  dispute  others.  We  find  Pagan  on  the  record 
as  the  defendant,  and  we  know  of  no  rule  of  law  which  limits 
his  rights  as  defendant  on  account  of  the  manner  in  which  he 
was  brought  in.  No  authority  was  cited  to  sustain  the  view 
suggested.  It  does  not  appear  at  whose  instance  he  was  made 
a  defendant,  but  we  suppose  that  he  was  substituted  for  the 
party  originally  sued,  under  the  authority  of  the  last  paragraph 
of  section  145  of  the  code,  which  provides,  that  at  the  instance 
of  a  defendant  against  whom  a  claim  is  made  for  the  property 
in  controversy,  by  a  person  not  a  party  to  the  action,  the 
"  court  may  grant  an  order  to  substitute  such  person  in  his 
place,"  etc. 

The  plaintiff*  also  daim  that  Pagan  could  only  avail  himself 
by  demurrer  of  the  defense  of  want  of  capacity  in  the  plaintiffs 
to  sue.  The  defendant  is  authorized  to  demur  when  the  facts 
which  constitute  the  defense  appear  upon  the  face  of  the  com- 
plaint ;  but  if  it  does  not  show  the  facts  upon  its  face,  the  objec- 
tion can  only  be  made  by  answer  and  proof  of  the  facts.  (Code, 
§  170 ;  2  Wait's  Pr.  448.)  In  this  case,  the  fact  upon  which  the 
defense  rested  did  not  clearly  appear  upon  the  face  of  the  com- 
plaint, which  stated  that,  "  the  said  will,  having  been  proved 
and  admitted  to  probate  in  the  State  of  Pennsylvania,  was  duly 
admitted  to  probate,  and  filed  in  the  office  of  the  probate  judge 
in  Fairfield  county,  in  the  State  of  South  Carolina ;  and  that 
the  said  executors  have  heretofore  qualified  and  entered  upon 
the  discharge  of  their  duties."  Without  explanation,  this  state- 
ment might  be  construed  to  mean  that  the  executors  had  quali- 
fied and  entered  upon  their  duties  in  South  Carolina.    From 
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the  context  this  would  seem  to  be  the  proper  meaning,  and  a 
demurrer  (which  admits  the  facts  as  stated)  might  have  &fled 
to  make  the  point  intended  and  defeated  the  defense,  as  the 
proof  showed  that  the  plaintiffs  never  qualified  and  entered 
upon  the  discharge  of  their  duties  in  the  State  of  South 
Carolina. 

The  main  question  in  the  case  is,  whether  the  plaintifb  had 
legal  capacity  to  sue  as  executors  of  Robert  Patterson's  will, 
upon  which  they  had  qualified  and  received  letters  testa- 
mentary in  the  State  of  Pennsylvania,  but  not  in  South  Caro- 
lina. There  is  no  doubt  that  the  right  to  make  a  will  gives  the 
right  to  dispose  of  testator^s  personal  property  wherever  it  may 
be  situated,  but  before  there  is  a  will  at  all,  there  must  be  con- 
formity to  the  law  of  the  domicile  which,  in  most  of  the  States, 
requires  that  the  will  must  be  in  writing — free  and  voluntary 
— attested  by  a  certain  number  of  witnesses,  and  proved  in  an 
office  established  for  that  purpose.  Although  the  power  of 
disposal  may  be  general,  the  sanction  of  these  local  laws,  which 
are  necessary  to  give  it  effect  as  a  will,  does  not  extend  beyond 
the  limits  of  the  State  which  enacts  them. 

So  also  as  to  the  authority  of  executors,  which  is  a  very 
different  matter  from  the  probate  of  the  will.    Even  after  a 
will  has  been  probated,  it  cannot  execute  itself,  and  some 
agency  must  be  created  to  carry  it  out.    The  testator  has  the 
right  to  appoint  his  own  executors,  and  while  undoubtedly 
their  general  authority  is  derived  from  the  will,  they  cannot 
enter  fully  upon  the  discharge  of  their  trust  until  they  have 
complied  with  certain  statutory  regulations  upon  the  subject, 
such  as  taking  the  prescribed  oath,  in  some  of  the  States  giving 
bond,  and  receiving  letters  testamentary ;  and  before  these  re- 
quirements are  complied  with,  an  executor  named  can  exercise 
no  power  as  such  further  than  to  pay  funeral  chaif^es,  and  per- 
haps do  such  other  acts  as  are  necessary  for  the  preservation  of 
the  estate.    These  requirements  are  necessarily  local  in  their 
nature,  and  of  course    their  operations    are    limited  to  the 
State  which  makes  them,  unless  other  States,  from  convenience 
or  comity,  adopt  them  as  to  wills  executed  in  that  State. 

The  rule  and  the  reasons  for  it  are  clearly  stated  by  Chief 
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Justice  Marshall,  in  the  case  of  Dixon^a  Executors  v.  Hajnsay^a 
Jitecutora^  3  Cranch,  319,  as  follows :  "  The  question  in  this 
case  is,  whether  the  executor  of  a  person  who  dies  in  a  foreigp 
oountrj,  can  maintain  an  action  in  this,  by  virtue  of  letters  tes- 
tamentary granted  to  him  in  his  own  country.  It  is  contended 
that  this  case  differs  from  that  of  an  administrator,  which  was 
formerly  decided  in  this  court,  because  the  administrator  de- 
rives his  power  over  the  estate  of  his  intestate  from  the  grant 
of  administration ;  but  an  executor  derives  it  from  the  will  of 
liis  testator,  which  has  invested  him  with  his  whole  personal 
estate,  wherever  it  may  be.  This  distinction  does  certainly 
exist ;  but  the  consequences  deduced  from  it  do  not  seem  to 
follow.  K  an  executor  derived  from  the  will  of  his  testator  a 
power  to  maintain  a  suit  and  obtain  a  judgment  for  a  debt  due 
to  his  testator,  it  would  seem  reasonable  that  he  should  exercise 
that  power,  wherever  the  authority  of  the  will  was  acknowl- 
edged ;  but  if  he  maintain  the  suit  by  virtue  of  his  letters  tes- 
tamentary, he  can  only  sue  in  courts  to  which  the  power  of 
these  letters  extends.  It  is  not  and  cannot  be  denied,  that  he 
sues  by  virtue  of  his  letters  testamentary ;  and  consequently  in 
this  particular  he  comes  within  the  principle  which  was  de- 
cided by  this  court  in  the  case  of  an  administrator.  All  rights 
to  personal  property  are  admitted  to  be  regulated  by  the  laws 
of  the  country  in  which  the  testator  lived ;  but  the  suits  for 
those  rights  must  be  governed  by  the  laws  of  that  country  in 
which  the  tribunal  is  placed.  No  one  can  sue  in  the  courts  of 
any  country,  whatever  hie  rights  may  be,  unless  in  conformity 
with  rules  prescribed  by  the  laws  of  that  country,"  etc.  (See, 
also,  MurreU  v.  Dickyy  1  John.  Ch.  158 ;  Peterson  v.  Chemv' 
col  BanJc,  32  N.  T.  40  ;  NooTian  v.  Bradley,  9  Wall.  400,  and 
Reynolds^  Executors  v.  Torrance,  2  Brev.  49.) 

It  is  clear,  then,  both  from  principle  and  authority,  that  the 
plaintiffs  had  no  legal  capacity  to  sue  in  this  State  by  virtue  of 
their  letters  testamentary  granted  in  the  State  of  Pennsylvania, 
but  it  is  insisted  that  the  foreign  appointment  has  been  con- 
firmed by  the  law  of  this  State,  and  therefore  they  had  the 
right  to  sue  here.  This  might  be  possible.  As  said  by  Chief 
Justice  Simpson,  in  the  case  of  Dial  v.  Gary,  14  S.  C.  579: 
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^^  If  the  decedent  has  left  a  will,  npon  its  being  established  un- 
der the  lex  domicilii^  it  will  usukllj  be  confirmed  under  the 
JT^isdiction  where  the  property  is  found,  and  the  title  of  the 
executor,  as  well  as  the  disposition  of  the  property  therein  ap- 
pointed and  directed,  will  be  recognized  here.  Bat  this  con- 
firmation roust  take  place  and  be  had  in  accordance  with  the 
laws  of  the  m  aitm  before  even  an  executor  under  such  testa- 
ment can  intermeddle  with  the  property,"  etc 

Is  there  any  law  in  Soath  Carolina  which  ^^  confirms"  the 
appointment  of  these  executors,  and  makes  them  executors  in 
this  State !  Section  1875  of  the  general  statutes  of  1883,  relied 
upon  by  the  plaintiffs  and  the  circuit  judge,  provides,  that, 
"  If  a  will  be  regularly  proved  in  any  foreign  court,  an  exem- 
plification of  such  will  may  be  admitted  to  probate  in  this  State 
upon  the  exemplification  and  certificate  of  the  judge  of  the 
Court  of  Probate,  and  the  exemplification  shall  also  be  evidence 
of  the  devise  of  lands  in  this  State  when  the  title  of  lands  comes 
in  question,"  etc  The  object  of  this  provision  manifestly  was 
to  avoid  the  great  inconvenience  of  producing  the  originsd  will 
in  this  State  for  the  purpose  of  being  used  in  evidence,  as  ap- 
pears by  the  original  act  of  1759  (4  Stat.  102),  which  recites, 
that  ^'  said  probate  or  copy  so  proved  and  attested  as  aforesaid, 
shall  be  deemed  and  held  to  be  as  good  and  sufficient  evidence 
in  any  court  of  law  or  equity  in  this  province  as  if  said  origi- 
nal will  had  been  produced,"  etc.  It  may  be  conceded  that 
under  this  law  the  will  of  Robert  Patterson  has  been  admitted 
to  probate  in  Fairfield  county  of  this  State,  but  no  mention 
whatever  is  made  as  to  the  qualification  of  the  executors^  and, 
as  we  understand  it,  the  probate  did  not  ip90  facto  involve  their 
appointment  or  the  confirmation  of  the  foreign  appointment  in 
this  State,  so  as  to  enable  them  to  sue  here. 

The  qualification  of  the  executors  is  a  matter  entirely  sep- 
arate and  distinct  from  the  probate  of  the  will  and  supplemental 
thereto.  The  oath  required  of  executors  in  Pennsylvania  is  not 
identical  with  that  required  of  them  in  this  State.  Section 
1882  of  the  general  statutes  requires  that  every  executor,  at  the 
time  of  proving  the  will,  shall  take  the  oath  there  prescribed, 
^y  that  the  writing  contains  the  last  will  of  the  deceased  so  far  as 
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he  knows  or  belieyes,  and  that  he  will  well  and  tnilj  execute 
the  same,  bj  paying  first  the  debts  and  then  the  legacies  con- 
tained in  the  said  will,  so  far  as  his  goods  and  chattels  will 
thereunto  extend  and  the  law  charge  him;  and  that  he  will 
make  a  tme  and  perfect  inventorj  of  all  such  goods  and  chat- 
tels/' etc.  These  plaintiffs  never  took  this  oath  or  received 
letters  testamentary  in  this  State,  and  as  was  said  in  Reynolds 
V.  Tarranc€j  supra :  "  The  opinion  of  the  conrt  is,  that  the 
aathority  derived  from  the  probate  of  a  will  and  letters  testa- 
mentary in  another  of  the  United  States,  will  not  extend  to 
this  so  as  to  empower  the  execntor  to  meddle  with  the  effects 
or  credit  of  the  deceased  within  this  State.  ♦  ♦  ♦  An  au- 
thenticated copy  of  a  will  and  probate  coming  from  another 
State,  may  be  received  in  this,  as  snfiicient  evidence  of  snch 
will  and  probate,  but  will  not  authorize  the  executor,  acting  by 
virtue  of  letters  granted  in  another  State,  to  meddle  with  prop- 
erty in  this  State,  without  first  applying  for  and  obtaining  let- 
ters testamentary  in  this  State,  because  the  ordinaries  [judges 
of  probate]  within  their  several  precincts,  are  bound  to  see  to 
the  due  application  of  the  assets  of  persons  deceased  and  ought 
to  have  a  correcting  power  over  those  intrusted  with  the  ad- 
ministration of  such  assets,  for  the  safety  and  interest  of  cred- 
itors and  others  within  this  State." 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
Circuit  Court  bo  reversed. 
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[SO  Kentaoky,  Ml.] 


WBnTNO  HELD  A  VAUD  WILL,  ALTHOX7GH  TESTATOR  THOUGHT  TI  DT- 
FOBMAL. — PbESTJMPTION  AS  TO  WHEN  ERASURES  WERE  liADB. 

A  testamentary  paper  written  and  fobseribed  by  testator  with  the  intention  of 
maUog  it  bis  will,  is  each,  althongh  he  may  haYe  erroneously  tliongfa*  it  Toid 
lor  want  of  legal  formality. 

It  Is  a  presumption  of  law  that  sU  alterations,  interlineatloDS  or  erasures  in  a  will, 
ware  made  after  its  execution. 
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Breckinridge  dk  Shelby  and  Buchner  <k  AUen,  for  ap- 
pellants. 

Beck  dk  Thornton^  T.  N.  AUetij  and  J.  H.  MuUigan^  for 
appellees. 

Habgis,  C.  J.  Timothy  Daly  wrote  his  will  on  fonr  pa^es 
of  paper  forming  one  sheet,  and  signed  his  name  at  the  bottom 
of  each  page. 

Afterwards,  he  went  to  an  attorney  and  said:  "Here  is 
my  will,"  and  asked  him  to  suggest  snch  verbal  corrections  as 
he  thought  advisable. 

The  attorney  read  it  over,  and  made  four  unimportant  sug- 
gestions in  pencil  between  the  lines  of  the  pen  and  ink  writing 
and  in  the  unoccupied  space  at  the  end  of  lines,  there  being  no 
blanks  in  the  will. 

Besides  the  pencil  suggestions,  the  attorney  ran  the  pencil 
across  the  words  '^  she  will  want  it,"  but  left  them  plain  and 
easily  to  be  read. 

He  also  told  Daly  that  a  will  wholly  written  by  the  maker 
did  not  require  any  witnesses,  but  that  a  will  not  so  written 
did  require  witnesses,  and  gave  him  a  form  of  attestation, 
written  in  pencil,  on  a  scrap  of  paper  which  Daly  took  away 
with  him. 

The  will  was  found  after  his  death  in  a  box  under  his  bed. 

It  was  in  wrappers  on  whidi  was  written  the  words  **01d 
will,"  « Will,"  "  Will  and  map,"  « Winchester  account,"  and 
an  old  form  or  unfinished  will  and  the  Winchester  account  were 
with  it  in  the  wrappers. 

Following  Daly's  name,  on  the  last  page,  is  an  attestation 
in  form  like  the  one  written  by  the  attorney,  but  not  signed  by 
any  witness. 

The  probate  of  the  paper  was  contested  on  the  ground  that 
it  was  not  a  completed  will. 

Upon  a  trial  of  that  issue  the  court  rejected  all  instructions 
asked^  by  the  parties,  and  instructed  the  jury  as  follows : 

First,  a  the  jury  believe,  from  the  evidence,  that  the 
writing  in  pen  and  ink,  which  is  presented  as  the  last  will 
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of  Timothy  Daly,  was  wholly  written  by  him,  and  was  snb- 
scribed  by  him  with  the  intention  of  making  it  his  will,  and 
was,  according  to  his  mind  and  intention,  a  completed  paper 
before  any  of  the  pencil  alterations  were  made  in  it,  the  jary 
shoald  find  the  writing  propounded  to  be  the  last  will  of 
Timothy  Daly. 

Second.  Unless  it  was  so  written  and  subscribed  by  him, 
with  said  intention  and  xinderstanding^  before  said  pencil 
alterations  were  made,  the  jary  should  find  that  it  is  not  his 
will. 

The  third  instruction  need  not  be  quoted,  as  it  is  unobjec- 
tionable. 

The  instructions  one  and  two  above  mentioned  are  erro- 
neous, and  did  not  present  the  correct  law  of  the  case  to  the 
jury. 

If  the  paper  was  wholly  written  and  subscribed  by  Daly, 
with  the  intention  of  making  it  his  will,  it  was  his  will, 
although  he  may  not  have  thought  it  was  a  completed  paper, 
by  reason  of  a  mistaken  notion  on  his  part  that  the  law  re- 
quired witnesses  to  such  a  paper.  It  was  a  complete  and  law- 
ful will  when  he  presented  it  to  the  attorney  for  verbal  sug- 
gestions. 

He  did  not  ask  the  attorney  to  Tndke  the  corrections,  he 
only  asked  him  to  suggest  such  verbal  corrections  as  he  thought 
advisable,  and  there  is  no  proof  that  Daly  ever  adopted  any  of 
the  suggestions  as  a  part  of  his  will,  hence  the  paper  must  be 
treated  as  if  the  suggestions  had  not  been  made,  if  Daly  in- 
tended the  paper,  as  he  had  written  and  signed  it,  to  be  his 
will. 

And  whether,  according  to  his  mindy  it  was  a  completed 
paper  or  not,  if  he  intended  it  as  his  will,  and  had  complied 
with  the  forms  of  law  by  writing  and  signing  it  himself  before 
the  pencil  saggestions  were  made,  it  is  his  will,  and  it  ought  to 
be  probated,  notwithstanding  he  sought  the  verbal  suggestions, 
which  he  did  not  adopt,  and  erroneously  believed  that  the 
attestation  of  witness  was  necessary,  or  contemplated  the  possi- 
bility of  a  change  oi  mind,  when  he  might  be  unable  to  write 
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or  desire  Bome  other  person  to  write  a  will  for  him  when  the 
attestation  form  would  be  important. 

The  italicized  words  ^'  mind  "  and  ^'  understandingy^  as  used 
in  the  qaoted  instmctions,  were  in  conflict  with  the  yiew  of 
the  law  above  expressed,  and  ought  not  to  have  been  em- 
ployed in  the  instructions  as  they  were. 

In  the  absence  of  evidence  to  the  contrary,  the  law  pre- 
sumes that  the  date  of  the  paper  is  the  date  of  the  subscrip- 
tion, and  that  all  alterations,  interlineations,  or  erasures,  which 
appear  upon  its  face,  were  made  after  its  execution,  and  the 
jury  should  have  been  so  instructed,  because  these  are  presnmp- 
tions  of  law,  and  not  mere  presumptions  of  fact  or  logical  de- 
ductions in  the  popular  sense. 

It  is  true  they  are  disputable  presumptions  of  law,  and 
admit  of  evidence  to  overturn  them ;  but  such  presumptions 
should  not  be  confounded  with  presumptions  of  fact,  and 
should  always  be  explained  to  the  jury,  whose  duty  it  is  to 
give  full  weight  to  such  presumptions.  (Taylor  on  Evidence, 
section  97 ;  Greenleaf  s  Evidence,  section  33,  et  9eq.) 

Evidence  of  verbal  statements  made  by  the  testator,  after 
making  his  will  according  to  the  forms  of  law,  to  the  effect 
that  he  has  not  made  a  will,  do  not  constitute  a  revocation  and 
possess  but  little  value,  and  when  permitted  to  go  to  the  jury 
they  should  be  instructed  that  such  statements  do  not  tend 
to  prove  revocation,  and  furnish  no  light  in  construing  the 
written  acts  of  the  testator.  (Section  10,  chapter  113,  General 
Statutes.) 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded, 
with  directions  to  award  to  the  appellants  a  new  trial. 


Pregumption  as  to  when  alteratloas  In  will  were  made.— It  is  a  very 
ancient  rule  of  the  common  law  that  an  obvious  alteration  or  interlinea- 
tion in  a  deed  is  to  be  presumed  to  have  been  made  before  the  final  execu- 
tion. Co.  litt.  225b.  n.  (1);  Trowal  v.  Castle,  1  Eeble,  22;  Doe  dL 
Tatham  ▼.  Catamore,  16  Q.  B.  745;  s.  o.  5  £ng.  L.  &  £q.  849. 

But  for  obvious  reasons,  growing  out  of  the  nature  and  force  of  the 
instrument  respectively,  a  contrary  rule  has  pre^iled,  both  in  Bngland 
and  the  United  States,  in  regard  to  WUU,    Such  alteratjona  appearing  in 
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tL  win  are  presumed  to  have  been  made  after  the  execution.  Doe  d. 
81iallcro68  t.  Palmer,  16  Q.  B.  747;  8.  c.  6  Eng.  Law  &  £q.  150; 
Cooper  ▼.  Brockett,  4  Moore's  P.  C.  419;  Burgoyne  v.  Showier,  1  Rob. 
Ecc  5;  Rose.  N.  P.  160;  In  re  White,  30  L.  J.  Prob.  65;  Gann  v.  Gre- 
gory, 8  D.  M.  &  G.  777. 

A  late  case  in  New  York  contains  the  same  rule.  Wetmore  t.  Canyl, 
5Redf.  544. 

The  burden  of  proof  is  upon  him  who  asserts  the  alteration  to  be  Talid 
to  show  that  it  was  made  before  execution,  unless  that  way  be  fairly 
inferred  from  the  paper  itself.  Goods  of  Syker,  L.  R.  8  P.  dk  D.  26; 
Goods  of  Cadge,  L.  R.  1  P.  &  M.  548;  Van  Buren  v.  Cockbum,  14  Barb. 
118;  Dench  v.  Dench,  25  W.  R.  414;  Goods  of  Adamson,  L.  R.  8  P.  & 
D.  258;  Rees  v.  Rees,  L.  R.  8  P.  d;  D.  84. 

Where  erasures  in  a  will  are  found  after  the  death  of  a  testator,  the 
court  will  hear  evidence  to  show  under  what  circumstances  they  were 
made,  and  on  proof  of  their  having  been  made  after  the  execution  of  the 
instrument  may  order  the  original  words  to  be  restored.  Sturton  v. 
Whellock,  Eng.  High.  Ct.  Just.,  Leg.  N. 

Interlineation  of  certain  words  in  the  declaration  of  a  trust  in  a  will 
was  held  to  have  been  made  prior  to  the  execution  of  the  will.  In  re 
Gruttenden;  Davey  v.  Lansdell,  45  L.  T.  (N.  S.)  465,  80  W.  R.  67  (Y. 
C.  H.). 

It  may  be  shown  that  a  clause  was  inserted  in  a  will  by  another  hand, 
without  due  authority.     Charles  v.  Huber,  78  Penn.  St.  448. 

And  that  a  certain  sheet  was  not  in  the  will  when  executed.  Miller 
▼.  Travers,  8  Bing.  244. 

If  a  wiU  be  found  in  the  testator's  possession  and  torn,  or  mutilated, 
or  otherwise  altered  or  defaced,  it  will  be  presumed  to  have  been  so  changed 
or  mutilated  by  the  testator  himself,  animo  revocandi,  Dudley  v.  Ward- 
ner,  41  Vt.  59;  Holland  v.  Ferris,  2  Bradf.  (N.  Y.)  884;  Johnson's  Will, 
40  Conn.  687;  Patterson  v.  Hickey,  82  Ga.  156;  Legare  v.  Ashe,  1  Bay 
(8.  C),  457;  Beaumont  v.  Eeim,  60  Mo.  28. 

Cancellation  is  presumptively  a  revocation.  Wolf  v.  Bollinger,  62 
niinois,  868 ;  Barksdale  v.  Barksdale,  12  Leigh,  535 ;  Hairston  v.  Hairston, 
80  Mias.  276. 

In  nuaaj  instances  the  court  seem  to  incline  to  the  view  of  no  pre- 
flomption,  requiring  in  each  case  the  person  proposing  the  instrument  to 
explain  all  suspicious  phenomena.  North  River  Meadow  Co.  v.  Shrews- 
bury Church,  22  N.  J.  L.  424;  MiUiken  v.  Martin,  66  Illinois.  18;  Jordan 
▼.  Stewart,  28  Penn.  St.  244;  Smith  v.  U.  S.  2  Wall.  282;  Bailey  v. 
Taylor,  11  Conn.  584. 

It  has  been  said  that  in  Pennsylvania  alterations  are  presumed  to  have 
been  made  iefirn  execution  on  a  theory  of  innocence.  WikoflTs  Appeal, 
15  Penn.  St.  290. 

YoL.  m.--22 


S38  AMERICAN  PROBATE  REPORTS. 

And  in  Kew  Hampshire  after  the  execation  upon  a  theory  the  oppodts 
of  the  Pennsylvania  one.    Bumham  y.  Ayer,  85  N.  H.  851. 


Peabson  w.  Oabltok, 

[18  Sonth  CaroUna,  47.] 

Posthumous  child  inheritino  from  father. 

A  poflthnmons  child  10  a  child  "  left "  by  his  deceased  fiither.  within  the  statate 
of  distributions,  and  capable  of  inheritiiig  from  him. 

The  opinion  states  the  facts. 

Bobo  <&  Carlislej  for  appellants. 

J.  S.  H,  Thomson  and  S.  K.  Carson^  opposed. 

McIyer,  J.  James  Carlton  died  intestate  in  March,  1862, 
and  in  Jnly,  1862,  a  bill  was  filed  in  the  Conrt  of  Equity  by 
certain  of  his  heirs,  alleging  that  the  personal  estate  in  the 
hands  of  the  administrator  was  sufficient  for  the  payment  of 
his  debts,  and  praying  for  partition  of  his  real  estate.  The  ad* 
ministrator  answered,  saying  that  he  had  assets  sufficient  for  the 
payment  of  the  debts,  and  consenting  to  the  partition.  To  this 
bill  the  plaintiff,  who  was  then  an  infant  of  tender  years,  and 
the  only  child  of  a  deceased  daughter  of  the  intestate,  was  not 
made  a  party.  John  Carlton,  a  son  of  the  intestate,  who  was  a 
party  to  the  bill,  died  intestate  in  August,  1862,  leaving  as  his 
heirs  at  law,  the  other  parties  to  the  bill  and  the  plaintilE, 
James  T.  Pearson,  as  well  as  the  defendant,  Anna  Waddill, 
who  also  claims  to  be  one  of  his  heirs. 

No  notice  was  taken  of  the  death  of  John  Carlton  in  the 
proceedings  then  pending  for  partition,  and  on  September  6th, 
1862,  an  order  for  a  writ  of  partition  to  issue  was  made.  In 
pursuance  of  this  order/a  writ  was  issued,  to  which  the  com- 
missioners made  a  return,  allotting  a  tract  of  land  to  the  defend- 
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ant,  Elizabeth  Carlton,  the  widow  of  the  intestate,  as  her  one- 
third  of  the  real  estate,  which,  exceeding  in  value  her  share  by 
the  snm  of  $23  90,  she  was  directed  to  pay  that  amount  (to  the 
other  heirs,  we  presume,  though  it  is  not  stated  to  whom)  for 
the  purpose  of  equalizing  the  partition.  The  remainder  of  the 
land  was  recommended  to  be  sold,  and,  accordingly,  on  the 
same  day,  to  wit,  September  6th,  1862,  an  order  for  the  sale 
was  made,  and  in  pursuance  of  this  order  the  balance  of  the 
land  was  sold  on  October  6th,  1862.  At  this  sale  the  defend, 
ant.  Fowler,  became  the  purchaser^  complied  with  the  terms  of 
sale,  took  titles,  went  into  possession,  and,  subsequently,  con- 
veyed a  portion  of  the  land  to  his  co-defendant,  Brockman. 
Three  days  after  this  sale  the  widow  of  the  intestate  gave  birth 
to  a  child,  the  defendant,  Anna  Waddill,  who  claims  as  a  post- 
hnmous  child  of  the  intestate,  to  be  one  of  his  heirs,  and,  as 
sadi,  entitled  to  a  share  of  his  estate. 

These  actions  were  brought  by  the  plaintiflf ;  one  for  the 
pnrpose  of  obtaining  his  portion  of  the  tract  of  land  allotted  to 
the  widow,  and  the  other  for  his  portion  of  the  land  bought  by 
the  defendant,  Fowler,  at  the  sale  for  partition,  and  for  rents 
and  profits.  The  defendant,  Anna  Waddill,  in  her  answer,  sets 
up  a  claim  for  her  share  in  the  said  lands  as  one  of  the  heirs  of 
the  intestate.  The  circuit  judge  held  that,  so  far  as  the  land 
allotted  to  the  widow  was  concerned,  she  could  not  be  disturbed 
in  the  possession  of  it,  unless,  upon  an  inquiry  which  he  di- 
rected, it  should  be  ascertained  that  it  exceeded  in  value  her 
share  of  the  estate,  in  which  event,  the  plaintiflf  and  the  defend- 
ant, Anna  Waddill,  would  be  entitled  to  their  shares  of  such  ex* 
cess,  as  well  as  to  their  shares  of  the  amount  which  the  widow 
was  directed  to  pay  for  the  purpose  of  equalizing  the  partition. 
He  also  held  that  these  parties  were  entitled  to  their  shares  of 
the  land  bought  by  defendant,  Fowler,  at  the  sale  for  partition, 
and  now  claimed  by  him  and  his  co-defendant,  Brockman  ;  and 
that  these  defendants  should  account  for  the  rents  and  profits 
of  so  much  of  the  land  over  and  above  their  share  as  actually 
yielded  rents  and  profits,  subject  to  a  deduction  for  improve- 
ments made  by  them.  It  was  also  adjudged  that  the  plaintiff 
and  the  defendant,  Anna  Waddill,  were  also  entitled  to  their 
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shares  of  the  share  of  John  Carlton,  who  died  pending  the  pro- 
ceeding for  partition.  Finally,  it  was  decreed  that  the  parties 
herein  pay  their  own  costs  respectively. 

From  this  jndgment  the  defendants,  Fowler,  Brockman  and 
Mrs.  Carlton,  appeal  on  the  following  grounds:  Because  the 
circuit  judge  erred — 1.  In  refusing  to  dismiss  the  complaint  in 
the  case  first  above  stated.  2.  In  requiring  the  defendant, 
Elizabeth  Carlton,  to  pay  her  own  costs.  3.  In  requiring  a 
re-assessment  of  the  land  assigned  to  said  defendant,  Misibeth 
Carlton,  as  her  distributive  share  of  the  real  estate  of  her  de- 
ceased hasband.  4.  In  holding  that  the  plaintiff  and  Anna 
Waddill  were  entitled  to  any  share  in  the  premises  so  assigned. 
6.  In  holding  that  the  defendants,  J.  M.  Fowler  and  Sanford 
Brockman,  should  account  for  the  rents  and  profits  of  the  land 
purchased  by  the  said  Fowler  at  the  partition  sale  of  the  real 
estate  of  James  Carlton,  deceased.  6.  In  holding  that  the  de- 
fendant, Anna  Waddill,  is  entitled  to  any  share  in  the  land  pur- 
chased by  the  said  Fowler  as  aforesaid.  7.  In  holding  that  the 
defendants,  J.  M.  Fowler,  Sanford  Brockman  and  Elizabeth 
Carlton,  were  bound  to  accoun);  to  the  plaintiff  and  Anna  Wad- 
dill for  the  interest  of  the  latter  in  the  share  of  John  Carlton, 
deceased,  in  said  premises.  8.  In  holding  that  the  prenusee 
described  in  the  complaint  were  subject  to  partition. 

We  propose,  first,  to  consider  the  claims  of  the  plaintiff. 
We  do  not  see  how  it  can  be  questioned  that  he  has  a  ri^t  to 
have  partition  of  the  lands  in  question.  He  was  confessedly  one 
of  the  heirs  of  the  intestate,  James  Carlton,  and  he  was  not 
made  a  party  to  the  proceedings  for  partition — was  an  infant 
at  the  time,  and  has  only  recently  attained  the  age  of  twenty- 
one  years.  He  was,  therefore,  not  bound  by  those  proceedings, 
and  his  rights  stand  as  if  no  such  proceedings  had  ever  been  in- 
stituted ;  for  if  there  is  anything  settled,  it  is  that  judgments 
bind  only  the  parties  to  the  proceedings  in  which  they  are  ob- 
tained and  their  privies.  Indeed  it  does  not  seem  to  be  seri- 
ously denied  that  he  has  a  right  to  demand  partition  of  the 
land  purchased  by  the  defendant,  Fowler,  and  to  have  his  share 
thereof  set  apart  to  him. 

It  is  contended,  however,  that  inasmuch  as  the  share  of  the 
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widow  would  have  been  one-third  anyhow,  no  matter  what  may 
baye  been  the  number  of  the  children,  and  inasmuch  as  only 
one-third  of  the  real  estate  was  allotted  to  her,  that  the  plaintiff 
has  no  cause  of  complaint  against  her,  as  that  amount  would 
have  been  allotted  to  her  even  if  the  plaintiff  had  been  a  party 
to  the  proceedings  for  partition.  But  it  must  be  remem* 
bered  that  persons  interested  in  the  subject-matter  of  litigation 
are  required  to  be  made  parties  for  the  purpose  of  enabling 
them  to  be  heard  at  every  step,  taken  therein,  and  as  this  plaint- 
iff has  not  yet  had  an  opportunity  of  being  heard  as  to  the  pro- 
priety of  the  partition  which  has  been  made,  he  still  has  that 
right.  It  may  be  that,  throagh  collusion,  mistake  or  negligence 
of  the  other  parties,  the  land  allotted  to  the  widow  exceeded 
her  share,  or  that  the  partition  was  open  to  objection  upon  some 
other  ground,  and  the  plaintiff  undoubtedly  has  a  right  to  have 
the  whole  matter  inquired  into ;  and  most  unquestionably  he 
has  a  rifht  to  demand  from  the  widow  his  portion  of  the 
amouBt  which  she  was  directed  to  pay  for  the  purpose  of  equal- 
izing the  partition.  This  being  so,  it  follows,  necessarily,  that 
there  was  no  error  in  requiring  the  defendant,  Elizabeth  Carl- 
ton, to  pay  her  own  costs ;  on  the  contrary,  the  provision  of  the 
circuit  decree,  in  that  respect,  is  perhaps,  more  favorable  to  her 
than  she  would  have  had  a  right  to  demand. 

The  next  inquiry  is,  whether  there  was  any  error  in  requir- 
ing the  defendants.  Fowler  and  Brockman,  to  account  for  renta 
and  profits.  Although  there  seems  to  be  some  conflict  of  de- 
cision elsewhere  as  to  the  liability  of  one  tenant  in  common  to 
account  to  his  cotenants  for  rents  and  profits  of  the  premises 
held  in  common,  yet,  in  this  State,  the  rule  is  too  well  settled  to 
admit  of  controversy,  that,  when  one  tenant  in  common  occu- 
pies and  uses  more  than  his  share  of  the  common  property,  he 
is  liable  to  account  to  his  cotenant  for  the  rents  and  profits  of 
so  much  of  the  common  property  as  he  has  occupied  and  used 
in  excess  of  his  share.  {Scaife  v.  Thomson^  15  S.  0.  338,  and 
the  authorities  therein  cited.)  The  plaintiff  never  having  been 
divested  of  the  title  to  his  share  in  the  land  bought  by  Fowler 
at  the  sale  for  partition,  was,  unquestionably,  tenant  in  com- 
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mon,  and,  as  such,  entitled  to  an  acconnt  £or  rents  and  profits 
as  directed  by  the  circuit  judge. 

Next,  as  to'the  plaintiff's  claim  for  his  portion  of  the  share 
of  his  deceased  uncle,  John  Carlton,  in  the  intestate's  estate. 
John  Carlton  was  originally  one  of  the  parties  of  the  proceed- 
ing for  partition,  and  had  he  lived  until  the  decree  for  partition 
and  sale  thereunder  was  made,  his  interest  would  undoubtedly 
have  passed  to  the  purchaser  at  such  sale.  But,  pending  that 
proceeding,  and  before  any  decree  for  partition,  he  died  intes- 
tate, leaving  the  plaintiff,  who  was  not  a  party  to  such  proceed* 
ing,  as  one  of  his  heirs  at  law,  and  no  notice  whatever  was  taken 
of  his  death  in  the  further  conduct  of  that  case.  Of  coarse, 
when  John  Carlton  died  intestate,  his  interest  in  the  real  estate 
of  his  deceased  father  at  once  descended  to  and  became  vested 
in  his  heirs  at  law,  of  whom  the  plaintiff  was  one,  and  any  sab- 
sequent  sale  of  the  estate,  under  a  proceeding  to  whidi  the 
plaintiff  was  not  a  party,  could  no  more  divest  the  interest  of 
the  plaintiff  in  the  share  of  his  deceased  uncle  than  it  could  di- 
vest his  interest  in  the  estate  of  his  grandfather.  It  is  dear, 
therefore,  that  the  plaintiff  was  entitled  to  claim,  not  only  his 
share  as  one  of  the  heirs  of  his  deceased  grandfather,  but  also 
his  share  as  one  of  the  heirs  of  his  deceased  uncle,  John  Carl- 
ton ;  and  there  was  no  error  in  the  judgment  below  in  this 
respect. 

Finally  we  are  to  consider  what  is  the  only  real  question  in 
the  case,  the  claim  of  the  defendant,  Anna  Waddill,  the  post- 
humous child  of  the  intestate.  Under  a  rule  which  was  rigidly 
observed  by  some  of  the  former  chancellors  of  this  State,  this 
question  could  never  have  arisen ;  for,  according  to  that  rule,  a 
bill  for  partition  of  the  real  estate  of  an  intestate  would  not 
have  been  entertained  until  after  the  lapse  of  twelve  months 
from  the  death  of  such  intestate.  If  this  wholesome  rule  had 
been  observed  when  the  application  was  made  for  the  partition 
of  his  estate,  the  parties  would  probably  have  been  saved  the 
expense  of  this  litigation.  But  although  this  was  a  rule  gov- 
erning the  practice  of  some,  at  least,  of  the  former  chancellors, 
on  circuit,  yet  it  was  not  based  upon  any  statutory  provision  like 
that  forbidding  the  distribution  of  the  personal  estate  of  an 
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intestate  "  till  after  one  year  be  fully  expired  after  the  intes- 
tate's death"  (2  Stat.  524 ;  Gen.  Stat.  455),  nor  did  it  have  the 
sanction  of  any  decision  of  a  conrt  of  last  resort,  so  far  as  we 
know.  We  cannot,  therefore,  undertake  to  say  that  the  failure 
to  observe  this  statutory  role  invalidated  the  partition  now  un- 
der consideration. 

The  question,  therefore,  of  the  right  of  a  posthumous  child 
to  inherit  from  his  deceased  father,  is,  so  far  as  we  are  in- 
formed, for  the  first  time  distinctly  presented  for  decision  in 
this  State.  The  rule,  elsewhere,  seems  to  be  well  settled,  that 
a  posthumous  child  inherits  from  his  deceased  father  jast  as  if 
he  had  been  born  in  the  lifetime  of  sach  father,  and  had  sur- 
vived him.  In  4  Kent's  Com.  412,  it  is  said  :  "  Posthumous 
children  inherit,  in  all  cases,  in  like  manner  as  if  they  were 
bom  in  the  lifetime  of  the  intestate  and  had  survived  him. 
This  is  the  universal  rule  in  this  country.  It  is  equally  the 
acknowledge(t  principle  in  the  English  law ;  and  for  all  the 
beneficial  purposes  of  heirship,  a  child  in  ventre  ea  mere  is  con- 
sidered as  absolutely  bom."  So  in  3  Washb.  Real  Prop, 
bk.  3,  ch.  I,  §  2,  p.  16,  it  is  said  :  *^  Posthumous  children  inherit 
in  the  same  manner  as  if  they  had  been  born  in  the  lifetime  of 
their  father,  and  were  surviving  heirs ;  and  this  doctrine  is 
universally  adopted  in  the  United  States.  And  this  relates 
back  to  the  conception  of  the  child,  if  it  is  bom  alive." 

In  WaUis  v.  Hodson^  2  Atk.  115,  the  intestate  died  in  De- 
cember, 1724,  "  and,  at  his  death,  left  issue.  Towers  Wallis,  his 
only  child,  an  infant,  who  died  within  a  week  after  his  death, 
and  the  defendant,  Elizabeth,  his  widow,  enceinte  with  the 
plaintiff,  who  was  bom  on  May  22d  following ;"  and  the  ques- 
tion was  whether  the  posthumous  child  could  take  any  portion 
of  the  deceased  son's  estate.  Heldy  that  she  could,  Lord  Hard- 
wick  saying :  "  The  principal  reason  I  go  upon  in  the  question 
is,  that  the  plaintiff  was  in  ventre  sa  mere  at  the  time  of  her 
brother's  death,  and,  consequently,  a  person  in  rerum  natura, 
so  that  both  by  the  rules  of  the  common  and  civil  law,  she  was, 
to  all  intents  and  purposes,  a  child,  as  much  as  if  bom  in  the 
father's  lifetime."  In  Lancashire  v.  Lanoaahirej  5  T.  B.  49, 
John  Lancashire,  being  unmarried,  made  his  will,  and,  subse* 
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qnently,  married  and  died,  leaving  his  wife  pregnant,  who,  sub- 
seqaently,  gave  birth  to  a  child,  and  the  qnestion  was  whether 
this  operated  as  a  revocation  of  the  will.  The  general  propoei- 
tion  that  marriage  and  the  birth  of  issne  would  operate  as  a. 
revocation  being  conceded,  the  only  qnestion  considered  was, 
*'  whether  a  posthumous  child  is  considered  in  the  same  sitnatioD 
as  one  bom  during  the  parent's  life,  and  the  conclusion  reached 
was  that  there  was  no  distinction.  (See,  also,  Thelluswn  v. 
Woo^ord,  4  Ves.  322.) 

An  argument  in  support  of  a  contrary  view  has  been  sug- 
gested, drawn  from  the  word  ''  leave  "  in  onr  statute  of  distri- 
bntions,  and  it  has  been  contended  that  as  our  statute  provides 
only  for  those  whom  the  intestate  leaves  at  his  death,  an  unborn 
child  of  the  intestate  cannot  be  said  to  be  one  of  those  left  by 
him  at  his  death,  and,  consequently,  cannot  inherit  under  the 
statute.  If,  however,  as  we  have  seen,  there  is  no  distinction, 
in  law,  between  a  posthumous  child  and  one  bom  during  the 
father's  lifetime,  so  far  as  the  right  to  inherit  is  concerned,  this 
argument  loses  its  force.  But,  in  addition  to  this,  it  has  been 
repeatedly  decided  that  a  devise  to  the  children  of  one  "  living 
at  his  death  "  embraces  a  posthumous  child.  {Clarke  v.  Blake^ 
2  Ves.  Jr.  673,  and  the  cases  therein  cited ;  Jenkins  v.  Freyerj 
4  Paige,  52 ;  Steadfast  v.  NicoU,  3  Johns.  (N.  Y.)  Gas.  18.) 

So  in  Burdet  v.  Ilapegood^  1  P.  Wm.  486,  the  testator  de- 
vised the  premises,  ^'  in  case  he  should  leave  no  son  at  the  time 
of  his  death,"  to  the  defendant,  Hopegood,  and  died,  leaving 
his  wife  pregnant,  who  afterwards  gave  birth  to  a  son,  the 
plaintiff,  and  it  was  held  that  the  plaintiff  was  entitled  to  the 
devised  premises,  the  contingency  upon  which  the  estate  was 
to  go  over  to  the  defendant  not  having  happened ;  the  testator 
did  leave  a  son,  although  he  was  not  bom  at  the  time  of  his 
father's  death.  See,  also,  Bedon  v.  Bcdon,  2  Bail.  231,  where 
the  same  view  seems  to  have  been  taken  as  a  matter  of  course^ 
the  question  not  being  discussed  by  the  court.  It  seems  to 
us,  therefore,  that  a  posthumous  child,  who  is  afterwards  bom 
alive,  must  be  regarded  as  one  of  the  children  left  by  his  de- 
ceased father,  and,  as  such,  capable  of  inheriting  under  oar 
statute. 
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It  may  be  contended,  however,  that  though  a  posthnmooa 
child  is  an  heir  of  his  deceased  father,  and,  as  such,  entitled  to 
a  portion  of  his  estate,  jet,  that,  as  his  rights  do  not  attach  un- 
til his  birth,  he  must  take  his  portion  of  the  estate  in  the  con- 
dition in  which  it  is  found  at  his  birth ;  and  where,  as  in  thia 
case,  the  real  estate  of  his  deceased  father  has,  before  his  birth, 
been  converted  into  money  or  bonds  by  a  sale  thereof,  his  claim 
most  be  confined  to  his  share  of  such  money  or  bonds,  and 
that  he  cannot  claim  a  share  of  the  land  in  the  hands  of  a 
purchaser. 

We  have  found  one  case,  which,  at  first  view,  seems  to  sup- 
port this  proposition.  {KnotU  v.  Stearns^  91  U.  S.  638.)  In 
that  case,  the  action  was  brought  to  set  aside  the  sale  and  con- 
veyance of  certain  real  estate  in  the  city  of  Richmond,  Virginia, 
of  which  one  Edwin  Enotts  died  seized.  The  order  of  sale  was 
obtained  under  a  bill  filed  for  that  purpose  by  the  guardian  of 
the  infant  children  of  the  deceased,  to  which  his  widow  was  a 
party.  The  case  made  by  the  pleadings  and  evidence  was,  that 
the  property  sold  consisted  of  a  house  and  lot,  which,  with  a 
few  articles  of  household  and  kitchen  furniture,  constituted  the 
entire  estate  of  the  intestate ;  that  the  house  was  much  out  of 
repair,  so  much  so  that  it  could  not  be  rented,  and  the  parties 
had  no  means  to  repair  it,  nor  had  they  any  other  property 
from  which  they  could  derive  a  support ;  and  that  it  was  mani- 
festly for  the  interest  of  all  parties  concerned  that  the  property 
should  be  converted  into  funds  yielding  an  income.  The  prop- 
erty was  sold  on  April  5th,  1863,  the  money  paid  and  invested 
in  Confederate  bonds  by  order  of  the  court,  and  titles  were 
made  to  the  purchaser.  In  the  month  of  May,  following  the 
sale,  the  widow  gave  birch  to  a  posthumous  child,  and  the  sale 
was  attacked  because  this  unborn  child  was  not  a  party  to 
the  proceedings,  nor  were  its  interests  specifically  considered 
in  the  proceedings  in  that  case.  The  court  held  that  "  the 
posthumous  child  did  not  possess,  until  bom,  any  estate  in  the 
real  property  of  which  his  father  died  seized,  which  could  affect 
the  power  of  the  court  to  convert  the  property  into  a  personal 
fund,  if  the  interests  of  the  children  then  in  being  or  the  enjoy- 
ment of  the  dower  right  of  the  widow  required  such  con  ver- 
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sion.  Whatever  estate  devolved  upon  him  at  his  birth  was  an 
estate  in  the  property  in  its  then  condition.  That  property  had 
then  ceased  to  be  realty ;  it  had  become,  by  the  sale,  converted 
into  personalty."  The  court  also  relied  upon  the  further 
ground  that,  under  the  laws  of  Virginia,  "  Parties  in  being,  pos- 
sessing an  estate  of  inheritance,  are  there  regarded  ba  so  f ar 
representing  all  persons,  who  being  afterwards  bom,  may  have 
interests  in  the  same,  that  a  decree  binding  them  will  also  bind 
the  after-bom  parties,"  and  refers  to  the  case  of  Fatdkner  v. 
DaviSj  18  Gratt.  651;  and  this  case,  upon  examination,  will  be 
found  to  be  not  in  conflict  with  the  views  herein  presented. 
No  other  authority  is  cited,  and  the  conclusion  reached  by  the 
court,  upon  this  branch  of  the  case,  is  not  supported  by  any 
reasoning  further  than  that  above  quoted. 

This  case,  it  will  be  observed,  was  not  a  case  in  which  an 
order  of  sale  for  partition  was  in  question,  but,  on  the  contrary, 
was  a  case  in  which  the  order  of  sale  which  was  attacked,  was 
made  by  the  court  for  the  purpose  of  changing  an  unfraitfd 
investment  of  the  property  of  persons  who  were  not  sui  jurisy 
into  something  that  would  yield  an  income  necessary  for  the 
support  of  such  persons.  The  sale,  therefore,  might,  perhaps, 
have  been  sustained  upon  the  principles  established  by  the  case 
of  BoJU  V.  Fisher,  3  Kich.  Eq.  1,  in  which  the  court  of  equity 
asserted  its  power  to  bar,  by  its  decree  for  sale,  the  interest  of 
unborn  contingent  remaindermen,  who,  of  course,  could  not  be 
made  parties.  But  such  a  power  could  only  be  exercised  when 
a  proper  case  was  made  for  its  exercise — when,  as  in  the  case  of 
KnoUd  V.  Steams,  and  in  Bojil  v.  Fisher,  it  has  been  ascertained, 
by  an  inquiry  made  for  that  purpose,  that  a  sale  was  necessary 
to  .provide  for  the  interests  of  those  who  could  be,  and  were, 
brought  before  the  court.  A  proceeding  for  partition  is  a  very 
different  matter,  and  presents  totally  different  questions  for  the 
consideration  of  the  court ;  and  if,  as  we  have  seen,  the  doctrine 
is  well  settled  that  a  posthumous  child  inherits  in  the  same 
manner  as  if  he  had  been  born  in  the  lifetime  of  his  father  and 
had  survived  him,  we  do  not  see  how  his  interest  could  be 
divested  by  a  proceeding  for  partition  to  which  he  was  not  a 
party,  notwithstanding  the  inference  that  may  be  drawn  from 
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some  of  the  reraarkB  made  in  the  case  of  KnotU  t.  Steams^ 
supra. 

We  think,  therefore,  that  the  defendant,  Anna  Waddill,  was 
entitled  to  claim  the  same  rights  as  the  plaintiffs  has  been 
fihown  to  be  entitled  to,  and  that  there  was  no  error  on  the  part 
of  tlie  circuit  jndge  in  so  adjudging. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 

MoGowAK,  J.,  absent  at  the  hearing. 


Whitb  vs.  Spaulding. 

[60  Michigan,  22.] 


RbMOVAL  of  AKOILLABY  ADMINI8TRAT0B. — InTEBBST  OF   WIDOW. 

— ^Notice  to  administratoe. — NoN-BEsmENOB. 

An  intestate's  widow  has  no  interest  in  petitioning  for  the  remoyal  of  an  ancU- 
lary  administrator  who  is  administrator  at  the  place  of  deceased's  domicU, 
where  she  resides. 

A  mere  allegation  that  a  petitioner  for  the  remoyal  of  administrator  is  a  creditor 
of  deceased,  is  not  enough  without  ik  prima  facie  showing  of  how  he  became 

BDCh. 

A  petition  of  remoyal  "  for  non-performance  of  his'  duty/'  is  not  sufficiently  spe- 
cific to  put  the  administrator  on  his  defense. 

Notice  of  proceedings  to  remoye  an  administrator  liying  in  a  foreign  jurisdiction, 
must  be  senred  personally  on  him  and  on  the  heir  at  law. 

Non-reddence  is  not  of  itself  a  sufficient  ground  to  remoye  an  ancillary  adminis- 
trator who  is  also  administrator  at  deceased's  place  of  domiciL 

PBOofeEDiNas  to  remove  an  administrator. 

«/.  B.  Clayherffy  for  petitioners. 

Ji  D.  TumhuU  and  J.  G.  Skidds,  for  respondent. 

CooLEY,  J.  This  case  comes  before  us  on  certiorari  to  re- 
view proceedings  which  have  been  had  in  the  Probate  Court 
for  the  county  of  Alpena,  and  afterwards  in  the  Circuit  Court 
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on  appeal,  to  remove  the  respondent  from  the  office  of  admior 
istrator  of  the  estate  of  William  White,  deceased,  and  which  re> 
suited  in  an  order  for  his  removal 

Without  going  into  the  evidence  in  the  case,  which  is  set 
out  in  full  in  the  record,  it  will  be  sufficient  for  our  pnrpoees 
to  state  the  facts  as  they  appeared  of  record  in  the  Probate  Court 
at  the  time  the  administrator  was  called  upon  to  make  answer 
to  the  charges  against  him. 

William  White,  it  appears,  was  a  resident  of  the  State  of 
Massachusetts,  and  died  in  that  State  in  1873.  He  left  surviv- 
ing him  Eliza  White,  his  widow,  and  a  daughter,  his  sole  heir 
at  law,  both  of  whom  then  resided  and  still  reside  in  Massachu- 
setts. The  respondent,  very  soon  after  the  death  of  William 
White,  was  appointed  administrator  in  the  State  of  Massachu- 
setts, and  on  the  supposition  that  there  was  property  belonging 
to  the  estate  in  the  county  of  Alpena,  letters  of  administration 
were  taken  out  by  the  respondent  in  that  county  also.  That 
administration  was  of  course  ancillary  to  the  administration  in 
Massachusetts.  If  there  was  any  such  property,  no  inveutoiy 
was  ever  made  of  it  and  filed  in  the  Probate  Court.  The  rea- 
sons for  this  we  could  only  obtain  from  the  evidence,  and  into 
that  we  do  not  go ;  merely  stating  the  fact  that  up  to  the  time 
when  the  petition  for  removal  was  filed  there  was  nothing  of 
record  to  show  that  the  ancillary  administration  had  anything 
on  which  to  act.  A  warrant  had  been  issued  to  commissioners 
for  proving  claims,  and  the  commissioners  had  made  their  re- 
port showing  that  none  were  proved,  but  the  record  did  not 
show  any  order  for  the  warrant.  Neither  did  it  show  any  ap- 
plication by  creditors  to  prove  claims  in  any  way,  or  any  orders 
by  the  Probate  Court  to  expedite  the  proceedings  of  the  ad- 
ministrator. 

Such  was  the  position  of  things  when,  on  July  19,  1880, 
the  following  petition  was  presented  in  the  Probate  Court : 

"  State  of  Michigan,  County  of  Alpena — ss. 
"  In  the  matter  of  the  estate  of  William  White,  deceased. 
"To  the  Hon.  J.  D.  Holmes,  Judge  of  Probate  for  the  county 
of  Alpena,  in  the  State  of  Michigan. 
"  We,  the  undersigned,  Eliza  White,  widow  of  the  late  Wm. 
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White,  of  BoBtOD,  Massachusetts,  and  D.  H.  Rogers,  of  Boston, 
and  Geo.  N.  Fletcher,  of  Detroit,  principal  creditors  of  the 
fiaid  White,  deceased,  ask  that  you  will  remove  Eufns  H. 
Spanlding,  of  Boston,  who  was  appointed  administrator  of  the 
estate  of  said  White,  in  1873,  by  Obed  Smith,  Judge  of  Pro- 
bate, for  non-performance  of  his  duty,  and  such  other  reasons 
as  will  be  presented  to  you  on  the  hearing  thei*eof,  and  to  ap- 
point, in  his  place,  some  other  suitable  person  resident  of  the 
State  of  Michigan. 

"EuzA  Whtte, 
"  D.  H.  RooEEs, 
"Geo.  N.  Flktchbb." 
This  petition  was  verified  in  general  terms  by  Fletcher,  and 
the  judge  of  probate  made  an  order  for  hearing  upon  it  on  Au- 
gust 14th  following.    The  order  directed  that  notice  be  given 
to  all  persons  concerned  by  three  weeks  publication  in  an  Al- 
pena newspaper.  ^ 
As  this  petition  was  the  beginning  of  the  present  proceed- 
ing, it  becomes  important  to  know  whether  it  was  sufficient  to 
invoke  the  jurisdiction  of  the  court  for  the  object  at  which  it 
aimed.    To  render  it  sufficient  for  the  purpose  two  things  were 
essential :  firsts  that  it  should  be  presented  by  parties  interested 
in  the  proposed  order ;  and  second,  that  it  should  allege  suffi- 
cient cause.    Mere  intruders  have  no  business  to  interfere  in 
the  management  of  estates,  and  are  not  concerned  with  the 
shortcomings  of  those  to  whom  their  administration  has  been 
committed.    {Dowdy  v.  Oraham^  42  Miss.  451;  Ga/rroll  v. 
Huie^  21  La.  Ann.  561.) 

The  petitioners  in  this  case  represent  themselves  as  being 
the  widow  and  principal  creditors.  No  question  is  made  re- 
specting the  fact  of  Mrs.  White  being  the  widow,  but  it  is  de- 
nied that,  as  such,  she  had  any  apparent  interest.  If  the  intes- 
tate at  the  time  of  his  death  had  been  domiciled  in  this  State, 
so  that  his  personalty  must  be  distributed  according  to  our 
laws,  and  the  widow  under  the  statute  of  distributions  would 
have  been  interested  in  the  property,  no  doubt  could  have  arisen 
respecting  her  interest  in  the  expediting  of  administration. 
Pace  V.  Oppenheim,  12  Ind.  533 ;  Evcma  v.  Buohananj  16 
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Ind.  488.)  But  in  this  case  the  intestate  was  domiciled  at  tbe 
time  of  his  death  in  Massachusetts ;  his  widow,  if  entitled  to 
personalty,  will  obtain  it  there  and  according  to  the  laws  of 
that  State,  and  the  wrong,  if  any  is  being  done  to  her,  is  done 
there  and  by  the  respondent  in  his  capacity  of  principal  admin- 
istrator, and  not  here  in  this  mere  ancillary  proceeding.  The 
impropriety  of  the  widow  coming  to  Michigan  from  Massachu- 
setts,  where  she  has  her  home,  to  complain  of  the  administan- 
tor  who  also  resides  in  Massachusetts,  where  her  right  to  claim 
anytliing  from  him  in  his  representative  capacity  is  a  right 
given  and  measured  by  and  enforceable  under  the  laws  of  Mas> 
sachusetts  and  in  its  courts,  seem  too  obvious  to  be  enlarged 
upon.  And  it  is  presumed  that  parties  having  substantial 
grievances  do  not  often  go  several  hundred  miles  to  a  foreign 
jurisdiction  for  a  justice  which  can  be  more  properly  as  well 
as  more  completely  awarded  to  them  in  the  forum  of  their 
domicil. 

It  is  true  that  if  real  estate  shall  be  discovered,  belonging  to 
the  estate  in  Michigan,  the  widow  will  be  entitled  to  dower  in 
it,  but  it  is  also  true  that  she  makes  no  allegation  that  there  is 
such  estate,  and  if  there  were  any,  she  is  under  no  necessity  of 
awaiting  the  proceedings  of  the  administrator  to  have  dower 
assigned  to  her  in  it.  His  proceedings  do  not  necessarily  delay 
her  in  any  way. 

We  need  not  remark  upon  the  fact,  which  will  probably 
not  be  contested,  that  there  is  a  manifest  propriety  in  having 
the  principal  and  tbe  ancillary  administrations  in  the  same 
hands,  or  at  least  not  in  hostile  hands,  and  that-if  there  is  any 
substantial  reason  why  this  administrator  should  be  removed, 
the  Massachusetts  court  is  prima  fade  the  one  to  be  appealed 
to.  But  for  the  purposes  of  this  case  it  is  suflScient  for  us  to 
say  that  the  widow  shows  or  indicates  no  interest  of  her  own 
to  be  subserved  by  the  proposed  order,  or  which  is  prejudiced 
by  the  action  of  the  administrator. 

The  other  petitioners  claim  to  be  principal  creditors.  The 
fact  that  they  are  such  is  left  to  stand  upon  their  naked  asser- 
tion without  specification  or  explanation.  What  are  their 
claims,  and  when  did  they  accrue  ?    Neither  the  record  nor  the 
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petition  gives  ns  any  light  on  that  subject.  Under  some  sys- 
tems of  probate  proceedings,  differing  from  ours,  and  where 
the  claims  are  not  proved  in  the  Probate  Court,  very  slight 
showing  of  indebtedness  to  the  petitioner  would  no  doubt  be 
sufficient,  because  it  would  not  be  expected  that  on  the  hearing 
of  snch  a  petition  there  should  be  a  trial  on  disputed  collateral 
facts ;  but  under  no  system  would  a  naked  allegation  that  one 
was  a  creditor,  without  showing  how  or  by  what  instrument  or 
contract  he  became  such,  be  sufficient.  There  should  be  at 
least  9k prima  fcbcie  showing  in  any  case.  {Gratacap  v.  Phyfe^ 
1  Barb.  Ch.  485;  CoUereU  v.  Brock,  1  Redf.  Sur.  148;  CoU- 
grove  v.  Horton,  11  Paige,  261.)  But  under  the  system  which 
prevails  in  this  State  all  claims  are  proved  and  allowed  either 
in  the  Probate  Court  itself  or  before  commissioners  appointed 
by,  and  who  report  to,  the  probate  judge ;  so  that  the  records 
of  the  Probate  Court  show,  after  the  proper  time  has  elapsed, 
whether  there  are  any  creditors  or  not,  and  if  there  are  any, 
who  they  are.  In  the  early  stages  of  an  administration  this 
might  not  be  so,  but  after  the  lapse  of  several  years  it  is  pre- 
sumptively so  always. 

In  this  case  not  only  do  Fletcher  and  Sogers  fail  to  show 
that  they  have  any  claim,  but  the  prvma  facie  case  is  against 
them.  If  the  proceedings  of  the  commissioners  who  were 
appointed  to  pass  upon  claims  were  valid,  it  is  plain  that 
these  parties  are  not  creditors.  But  we  do  not  at  this  time 
enter  upon  the  question  of  the  validity  of  the  proceedings  of 
the  commissioners,  because,  independent  of  that,  these  parties 
apparently  have  no  claims.  Their  claims,  if  any,  could  only 
have  arieen  in  the  lifetime  of  the  intestate :  he  died  and  letters 
were  taken  out  upon  his  estate  more  than  seven  years  before 
this  petition  was  presented,  and  it  is  this  petition  that  for  the 
first  time,  so  far  as  the  court  was  informed,  notified  the  ad- 
ministrator that  these  parties  claimed  to  be  creditors.  The 
same  paper  that  first  asserted  their  claims  as  creditors,  de- 
manded the  removal  of  the  administrator  for  neglect  of  duty 
towards  them  in  that  character.  This  was  simply  prepos- 
terous. That  presumptively  they  had  no  claim  is  sufficiently 
shown  by  Estate  of  Godfrey ,  4  Mich.  308 ;  Sperry  v.  Mooris 
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UtaUj  42  Mich.  353 ;  Brown  t.  Forschs,  43  Mich.  492.  It  is 
immaterial  in  this  case  whether  or  not  exceptional  ciicam- 
stances  existed  which  would  make  them  creditors ;  the  oourti 
can  only  consider  such  circumstances  when  they  are  brooght  to 
their  notice  in  some  proper  way. 

This  petition  then  was  fatally  defectiye  in  the  first  requi- 
site of  showing  an  interest  in  the  petitioners.  It  was  equally 
defective  in  its  statement  of  the  ground  of  complaint.  The 
vague  allegation  of  neglect  of  duty  was  not  sufficient  to  put 
the  administrator  upon  his  defense,  and  he  might  have  disre- 
garded it  altogether.  The  judge  of  probate  should  have  re- 
fused to  make  any  order  for  hearing  upon  it. 

The  judge  of  probate  not  only  made  an  order  for  hearing, 
but,  as  has  been  said,  he  directed  constructive  service  to  be 
made  by  publication  in  an  Alpena  paper.  As  the  parties  to  be 
notified,  the  administrator  and  the  heir  at  law,  both  resided  in 
Massachusetts  and  their  residence  was  known,  the  judge  should 
not  have  contented  himself  with  directing  a  publication  of 
which  they  might  never  hear,  but  should  have  directed  per- 
sonal service  also.  He  was  probably  right  in  assuming  that 
the  statute  did  not  require  this ;  bat  these  proceedings  are  sup- 
posed to  have  substantial  justice  in  view,  and  the  judge  of  pro- 
bate should  never  overlook  that  fact. 

Notice  of  the  proceeding  seems  to  have  reached  the  admin- 
istrator, and  he  appeared  on  the  day  assigned  for  hearing,  but 
only  for  the  purpose  of  moving  to  quash.  Thereupon  the  pe- 
titioners, by  an  attorney  who  answered  for  them,  asked  and 
obtained  leave  to  amend.  An  amended  petition  was  then  filed, 
which  appears  to  have  been  signed  by  Fletcher  and  Bogers, 
and  to  which  Fletcher  also  put  the  name  of  Mrs.  White.  This 
petition  is  as  follows : 

"  State  op  Michigan,  1 

County  of  Alpena,  f 
*'  Probate  Court  for  Alpena  County. 

"  To  the  Hon.  J.  D.  Holmes,  Judge  of  Probate  for  said 
County : 

^<  In  the  matter  of  the  estate  of  William  White,  deceased. 
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"  Your  petitioners  would  respectfully  represent  to  this  court, 
that  they  are  interested  in  said  estate,  as  creditors  of  said  Wil- 
liam White,  deceased ;  that  on  or  about  the  15th  day  of  Au- 
gust, 1873,  one  Rufus  H.  Spaulding,  of  Boston,  Massachusetts, 
was  appointed  administrator  of  said  estate,  by  the  Probate 
Court  of  Alpena  county,  and  still  assumes  to  be  administrator 
of  said  estate. 

"  Tour  petitioners  further  show,  that  on  or  about  the  19th 
day  of  Jtily,  1880,  they  filed  their  petition  in  this  court,  for  the 
removal  of  said  administrator,  and  that  an  order  to  show  cause 
was  duly  made  by  this  court,  upon  such  petition,  as  will  more 
fully  appear,  reference  being  had  to  the  records,  files  and  orders 
of  this  court  tlierein. 

"  Your  petitioners  further  represent,  that  they  are  informed 
that  their  said  petition  is  informal,  and  make  this  as  their 
amended  petition,  to  cure  any  informality  and  defects  in  said 
petition  contained. 

"Your  petitioners  further  represent,  that  said  Rufus  H. 
Spaulding  is  a  non-resident  of  this  State,  and  that  he  resides 
in  the  State  of  Massachusetts,  and  should  be  removed  from  his 
ofiSce  as  such  administrator,  for  the  following  reasons : 

"  First.  That  said  Rufus  H.  Spaulding,  as  such  adminis- 
trator, has  neglected  and  refused  to  peilbrm  the  orders  and  de- 
crees of  this  court  in  settling  said  estate. 

"  Second,  That  said  administrator  has  refused  and  neglected 
to  comply  with  the  requirements  of  law  and  the  orders  of  this 
court,  in  not  filing  the  requisite  bond,  in  accordance  with  the 
laws  of  thia  State. 

"  Third,  That  said  administrator  has  neglected  and  refused 
to  render  any  account  of  his  doings  in  reference  to  said  estate. 

'^  Fourth.  Said  administrator  has  taken  no  steps  to  close  up 
said  estate,  although  the  time  limited  by  law  for  that  purpose 
has  long  since  expired. 

"  Fifth.  That  said  administrator  resides  out  of  the  State  and 
is  a  resident  of  the  State  of  Massachusetts. 

"  Sixth  That  said  administrator  has  neglected,  for  six  years, 
to  administer  said  estate,  and  has  continually  during  said  time 
Vol.  m.— 38 
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disregarded  the  interests  of  creditors  of  said  estate  and  the 
persons  interested  therein. 

"  Tour  petitioners  further  represent,  upon  information  and 
belief,  that  there  are  lands,  or  interests  in  lands,  belonging  to 
said  estate,  or  assume  so  to,  located  in  the  connty  of  Alpena. 

"  Tonr  petitioners  therefore  pray  that  the  said  administrator 
be  removed  from  his  said  office,  and  that  the  day  fixed  for  the 
hearing  of  their  petition,  heretofore  filed,  may  be  considered 
and  treated  as  the  day  fixed  for  hearing  this,  their  amended 
petition,  or  that  this  court  may  fix  such  other  day  for  the  hear- 
ing thereof  as  may  seem  just,  and  that  the  said  administrator 
may  be  required  to  render,  forthwith,  an  account  of  bis  admin- 
istration of  said  estate,  and  that  such  further  and  other  orders 
and  other  proceedings  may  be  had  in  the  premises  as  required 
by  law. 

*' Eliza  Whtie,  g.  k.  f. 
"D.  H,  R00KB8, 
"Geo.  is.  Fletchkb." 

On  receiving  this  petition  the  judge  ordered  the  hearing 
to  stand  over  to  the  fourth  day  of  September,  when  the  caae 
was  proceeded  with  and  an  order  of  removal  made. 

No  notice  of  this  amended  petition  to  the  heir  at  law  was 
ordered  or  was  given.  If  the  first  petition  was  fatally  defect- 
ive, as  we  have  found  it  to  be,  proceedings  on  the  amended 
petition  should  have  been  taken  precisely  as  if  that  were  the 
beginning.  If  the  amended  petition  was  sufficient,  it  was  the 
first  paper  to  set  the  sourt  in  motion,  and  the  heir  at  law,  as  a 
party  chiefly  concerned,  was  required  to  have  notice-of  it.  A 
void  proceeding  could  not  be  adjourned  into  validity.  The 
proceeding  therefore  failed  at  this  stage  for  want  of  notice  to 
a  necessary  party.  The  heir  at  law  might  have  waived  the  de- 
fect of  notice,  but  as  she  did  not  appear  she  never  did  so. 

But  the  second  petition  was  nearly  as  defective  as  the  first 
Fletcher  and  Rogers  again  fail  to  show  that  they  are  creditors, 
and  Mrs.  White  equally  fails  to  show  her  interest.  Besides, 
she  does  not  sign  this  petition,  and  Fletcher  does  not  show  he 
had  authority  to  sign  it  for  her,  or  even  assert  such  authority. 
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If,  therefore,  it  might  otherwise  be  sufficient,  as  to  her  it  would 
be  defective  in  not  appearing  to  be  made  by  her.  The  causes 
assigned  for  removal  with  one  exception  are  still  vague.  There 
is  an  allegation  of  neglect  and  refusal  to  perform  the  orders 
and  decrees  of  the  court,  but  none  are  mentioned.  Delay  is 
complained  of,  but  there  is  no  pretense  of  any  steps  taken  by 
any  person  concerned  or  by  the  court  to  expedite  the  proceed- 
ings. One  ground  for  removal,  however,  is  distinctly  asserted, 
namely,  that  the  administrator  is  a  non-resident  of  the  State. 
There  is  no  doubt  that  a  court  upon  that  ground  would  have  the 
power  of  removal. 

But  while  we  say  the,  court  upon  that  ground  would  have 
power  of  removal,  we  must  also  add  that  in  case  of  a  mere  an- 
cillary administration,  when  the  ancillary  is  also  principal  ad- 
ministrator, it  would  be  very  improper  to  exercise  the  power 
without  some  further  reason  than  the  non-residence.  There 
should  at  least  be  some  showing  that  the  non-residence  operated 
prejudicially.  But  it  is  needless  to  discuss  this  upon  proceed- 
ings so  defective  as  these. 

It  is  also  needless  to  enter  upon  an  examination  of  the  facts 
set  out  in  the  answer,  or  to  discuss  the  evidence.  When  par- 
ties establish  for  themselves  no  standing  in  court,  we  cannot  be 
required  to  investigate  and  pass  opinions  upon  their  controver- 
sies. This  whole  proceeding  had  no  legal  foundation  whatever 
and  should  never  have  been  permitted  to  occupy  the  attention 
of  the  probate  and  circuit  courts.  It  must  be  quashed  now, 
with  costs  of  all  the  courts  against  the  petitioners. 

Graves,  C.  J.  and  Mabston,  J.,  concurred. 

Campbell,  J.  I  concur  in  the  result  on  the  ground  that 
the  first  petition,  on  which  alone  there  was  a  valid  publica- 
tion, gave  no  jurisdiction.  CTpon  other  matters  I  express  no 
opinion. 
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DbNTOK  vs.   GliABK. 

[86  New  Jersey  Eq.  634.] 

Inoperative  olausrb  ab  ouides  in  cwnstruotion. — ^Powke  of 
bale  to  several  executors. — execution  by  8ubviv0bs. 

Legacies  with  the  amounts  blank  cannot  be  resorted  to  as  exponents  of  a  tertt- 

mentary  pnrpose. 
Where  a  power  of  sale  is  given  to  executors  in  their  official  capamty,  and  not  by 

their  names ;  upon  the  removal  from  office  of  one,  the  remaining  executors  can 

exercise  it 

On  appeal  from  the  Chancellor. 
Bill  for  specific  performances. 

Complainant  was  executrix  and  William  A.  Lewis  executor 
ef  the  will  of  H.  F.  Clark.  Complainant  upon  her  own  peti- 
tion was  discharged  from  the  office  of  execatrix.  Thereafter 
she  purchased  the  land  in  qaestion,  being  part  of  testator's 
residuary  estate,  upon  a  sale  by  the  executor.  The  will  con- 
tained several  legacies  with  the  amounts  in  blank.  It  also 
contained  the  following  provisions : 

"  Item.  All  the  rest  and  residue  of  my  houses  and  lands 
and  real  estate  remaining  and  not  hereinbefore  particularly 
devised,  whatsoever  and  wheresoever  situate  and  being,  I 
hereby  authorize^  empower  and  direct  my  said  executrix  and 
executors,  the  survivors  and  survivor  of  them,  within  one  year 
after  my  d^cea^e^  or  within  such  further  time  as  they  may 
deem  advantageotis  and  to  the  heat  interest  of  my  esiatSj  to 
bargain  and  sell,  either  at  public  or  private  sale,  as  they  may 
deem  best,  to  any  person  or  persons,  and  for  such  price  and 
prices,  and  on  such  terms  as  they  may  think  proper,  hereby 
authorizing  them  to  receive  in  part  payment  at  such  sale  or 
sales  part  consideration  mortgages  on  such  liberal  terms  as  they 
may  deem  prudent  and  advantageous  to  my  estate ;  and  for  all 
the  said  houses  and  lands  and  real  estate  so  to  be  sold,  when 
sold  as  aforesaid,  I  hereby  empower  my  said  executrix  and 
executors,  the  survivors  and  survivor  of  them,  to  make,  execute 
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and  give  to  the  purchasers  thereof  respectively^  good  and  saf* 
ficient  deeds  in  the  law  for  the  transfer  thereof. 

"  Item.  The  rents  arising  from  any  houses  and  lands  and 
real  estate  which  I  have  directed  to  be  sold,  from  the  time  of 
my  decease  to  the  time  of  such  sale  and  conveyance,  after  pay- 
ing thereout  all  taxes,  assessments,  repairs  and  interest  od 
mortgage  incumbrances,  if  any,  as  the  same  may  be  chargeable 
from  time  to  time,  I  instruct  and  direct  my  executrix  ai\d  ex- 
ecutors^ the  survivors  amd  survivor  of  ihem^  to  pay  over  in 
quarterly  instaUmentSy  and  in  the  following  proportion^  as 
'bequests  which  I  give  to  the  following  persons^  to  wit: 

"  To  my  beloved  wife,  Lydia  Ann  Clark,  an  equal  one-sixth 
part  thereof;  to  my  daughter,  Mary  Fannie  Brown  (wife  of 
Archibald  K.  Brown),  an  equal  one-sixth  part  thereof ;  to  my 
gon-inrlaw,  the  said  Archibald  K.  Brovm^  an  equal  one-siosth 
part  thereof;  to  my  daughter  ^  Anna  Elizabeth  Pearsall  (wife 
of  William  PearsaU)^  an  eqiuxl  one-sixth  pa/rt  thereof;  to  my 
9on4nrlaWj  the  said  William  Pearsall^  an  equal  one-sixth  part 
thereof;  and  the  remaining  one-sixth  part  thereof  I  reserve  to 
be  applied  to  the  education  of  my  grandchildren,  and  direct 
my  trustees  hereinafter  named  to  pay,  from  time  to  time  from 
the  fund  created  from  this  said  remaining  one-sixth,  in  such 
sums  as  may  be  required,  on  account  of  the  suitable  education 
of  my  said  grandchildren,  and  for  their  education,  or  the 
education  of  any  or  either  of  such  grandchild  or  children 
whom  my  said  wife  and  my  said  daughters  may  agree  and  de* 
termine  to  educate." 

A.  Q.  Garretsony  for  appellant, 

Collins  <&  Corbiny  for  respondent. 

Beasley,  C.  J.  The  first  justification  attempted  by  the 
appellant  of  his  refusal  to  complete  his  contract  to  purchase 
the  lands  in  controversy,*  is  that  the  testamentary  power,  given 
to  the  executors  by  the  will  in  question,  had  failed  when  the 
sale  was  made,  because  the  purpose  for  which  it  had  been  given 
did  not  arise.  It  is  an  unquestionable  rule  of  law,  that  in  cases 
in  which  an  authority  of  this  kind  is  created  with  an  intent  to 
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effect  a  certain  end,  and  the  condition  of  affairs  becomes  so 
changed  that  such  end  cannot  be  attained,  or  is  reached  vrithont 
a  resort  to  such  power,  that  the  right  to  exercise  such  power, 
ipaofacto^  ceases.     This  was  the  substantial  ground  of  decision 
in  Moores  v.  Moorea^  12  Vr.  440,  and  in  BrearUy  v.  Brearley^ 
1  Stock.  21.     The  reason  of  the  rnle  is  that  the  testator  meant 
to  have  the  land  converted  into  money  for  a  certain  purpose 
only,  and  such  purpose  failing,  he  did  not  intend  it  to  be  con- 
verted.    In  the  application  of  this  rule  to  the  present  case  the 
appellant  contends  that  the  power  to  sell  these  lands  was  given 
to  the  executors,  to  subserve  the  purpose  of  raising  funds  to 
pay  the  amounts  which  the  testator  intended  to  insert  in  the 
legacies  which  were  left  in  blank  in  that  respect.      But  this 
position  is  both  illogical  and  without  any  legal  basis  to  be  rested 
on.     It  is  illogical  because  it  attributes  to  the  testator  the  crea- 
tion of  a  power  to  convert  his  lands  into  money,  in  furtherance 
of  a  purpose  which  had  been  abandoned  by  him  at  the  time  he 
executed  his  will ;  and  it  is  destitute  of  all  legal  foundation, 
because  clauses  in  a  will  which  are  so  incomplete  as  to  be  inop- 
erative, are  not  admissible  as  exponents  of  a  testamentary  par- 
pose.     The  question  always  is,  what  the  testator  meant  when  he 
put  his  will  in  force  by  the  act  of  executing  it ;  and  when 
knowingly,  at  that  period,  he  permits  clauses  to  be  so  incom- 
plete as  to  be  nugatory,  such  clauses  are  no  part  of  the  testa- 
mentary plan,  and  consequently  can  reflect  no  light  upon  such 
plan.     To  allege,  therefore,  that  the  power  of  sale  in  this  will 
had  no  other  intent  than  to  effect  a  purpose  that  had  been  en- 
tirely surrendered,  is,  in  effect,  to  allege  that  it  was  left  in  this 
instrument  by  the  mistake  of  the  testator.    Such  a  contention 
is  not  tenable. 

Discarding,  then,  the  inchoate  elements  just  mentioned,  and 
turning  to  the  will  in  its  operative  parts,  the  intention  of  the 
testator,  in  the  respect  in  question,  is  not  involved  in  the  least 
degree  of  uncertainty.  It  is  plain  that  the  testator^s  intent  was, 
by  the  conversion  of  his  lands  into  money,  to  make  a  conveni- 
ent and  equal  distribution  of  it  among  the  beneficiaries  named 
by  him  in  his  will.  Such  a  purpose  is  legibly  written  in  the 
clause  creating  the  authority  in  the  executors  to  convert  the 


;      DENTON  Y.   CLARK.  359 

lands,  which  is  a  general  empowerment  and  direction  to  them 
to  sell  within  a  year  after  his  decease,  or  within  such  further 
time  as  they  may  deem  advantageous ;  as  well  as  in  the  auxil- 
iary clause,  which  distributes  the  net  rents  of  such  lands,  from 
the  time  of  his  "  decease  to  the  time  of  such  sale,"  among  his 
wife,  two  daughters,  his  two  sons-in-law,  and  the  remaining 
4Bixth  to  be  applied  to  the  education  of  his  grandchildren.  Now 
.  it  is  obvious  that  if  this  direction  ever  could  go  into  effect,  it 
would  continue  during  the  lives  of  these  several  devisees,  un- 
less a  sale  should  have  been  made  by  the  executors.  That  the 
testator  did  not  design  these  rents  to  be  distributed  for  any 
^reat  length  of  time  is  perfectly  manifest  from  the  circum- 
stance of  the  direction  to  put  an  end  to  that  state  of  things  by 
a  sale  within  the  period  of  a  year  from  his  demise,  unless  such 
sale  should  appear  injudicious.  It  is  impossible  to  carry  into 
effect  the  evident  scheme  of  this  will  without  putting  the  duty 
upon  the  executors  to  dispose  of  this  land  and  convert  it  into 
money  as  soon  as  was  reasonably  practicable.  I  conclude, 
therefore,  that  the  power  to  make  the  sale  was  conferred  upon 
the  executors  by  this  testament ;  the  remaining  question  is, 
whether  it  was  well  executed. 

The  objection  to  the  sale,  raised  from  the  mode  in  which  it 
has  been  executed,  is  that  the  testamentary  power  is  conferred 
on  the  two  executors  and  the  survivor  of  them,  and  not  on  a 
single  executor,  who  is  not  a  survivor.  The  executrix  was 
formally  removed  from  her  office,  but  this,  it  is  said,  does  not 
make  the  remaining  executor,  in  the  legal  sense,  the  survivor 
of  the  two.  Without  stopping  to  consider  or  discuss  this  latter 
assumption,  it  is  sufficient  to  say  that  the  subject  has  recently 
received  a  careful  treatment  by  the  Supreme  Court  of  this 
State,  in  the  case  of  Weima/r  v.  Fath^  reported  in  14  Vr.  1. 
The  doctrine  there  maintained  is  that  when  a  will  gives  execu- 
tors in  their  official  capacity,  a  power  to  sell,  without  naming 
the  individuals  who  are  to  be  clothed  with  such  capacity,  and 
to  which  class  the  present  case  belongs,  and  one  of  such  execu- 
tors ia  removed  from  the  office,  the  power  to  sell  survives,  and 
can  be  legally  executed  by  the  remaining  executor.  The  prin- 
ciple thus  promulged  is  deduced  as  well  from  the  common  law 
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as  from  the  statutory  law  of  this  State,  and  it  wonid  be  useless 
to  repeat  on  this  occasion  the  reasoning,  or  recite  the  anthoritiea, 
which  conduced  to  the  result  just  stated.  There  was  no  fault 
in  the  mode  in  which  the  testamentary  power  was  exercised  in 
the  present  instance,  and  the  decree  appealed  from  should,  oon^ 
sequently,  be  affirmed. 

Decree  unanimously  affirmed. 


Thayer  vs.  Futseqxvi. 

[184  Mass.  62.] 


Lbgact  a  charge  on  land  devised. — ^Legatee  joining  in  mort- 
gage WTIH  devisee. 

A  gift  by  a  mother  to  her  eldest  son  of  aU  her  real  and  pereomd  property,  be  to 
pay  her  debts  and  tbe  school  expenses  of  a  younger  son,  the  personalty 
amoontiog  to  $20  and  the  real  estate  to  $1,500,  makes  the  proTiaion  in  farm  of 
the  yooDger  son  a  charge  on  the  realty. 

If  a  legatee  of  a  legacy  charged  on  land  deyiaed  joins  in  a  mortgage  thereof  with 
the  devisee  who  is  also  executor,  he  loses,  upon  a  foreclosure  of  the  mortgage,, 
his  claim  upon  the  land  and  all  right  of  action  for  his  legacy  aguoat  sureties  on 
the  executor^s  bond. 

AcmoN  against  a  surety  upon  a  bond  given  by  Thomas  C. 
Coleman,  as  executor  of  Mary  Coleman. 

The  deceased  by  her  will  appointed  her  son,  Thomas  G. 
Coleman,  executor,  and  continued,  ^'  I  give  and  bequeath  to  said 
Thomas  Coleman  all  my  real  and  personal  property  of  which  I 
shall  die  seized  and  possessed,  to  him  and  his  heirs  forever,  said 
Thomas  C.  to  pay  all  the  debts  then  outstanding  at  my  decease, 
and  also  to  pay  the  school  expenses  of  my  son  John  F.  Cole- 
man until  through  college,  provided  said  John  continues  to  the 
end  of  the  proposed  collegiate  course,  and  so  long  as  he  con- 
tinues at  college." 

The  testatrix  left  personalty  worth  $20  and  real  estate 
valued  at  $1,600. 
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This  action  was  brought  for  the  benefit  of  John  F.  Cole- 
man for  the  exceBs  of  his  school  expenses  over  the  sum  of  $365 
paid  therefor  by  the  executor. 

Thomas  C.  Coleman  mortgaged  the  real  estate  devised  for 
$500,  then  for  $200,  and  finally  for  $100,  to  secure  personal 
debts.  In  the  last  mortgage  John  F.  Coleman,  being  of  full 
age  and  ignorant  of  the  prior  mortgages,  joined.  Subsequently 
.the  property  was  sold  under  the  power  in  the  mortgage  and 
purchased  by  the  mortgagee. 

H.  C.  HariweU  and  J,  C.  McMahan^  for  plaintiff. 

O.  A.  Torrey^  for  defendant. 

C.  Allen,  J.  The  question  whether  the  legacy  to  John  F, 
Coleman,  of  the  expenses  of  his  education,  was  a  charge  upon 
the  real  estate,  depends  upon  the  intention  of  the  testatrix,  as 
gathered  from  an  examination*  of  the  whole  of  her  will,  in  view 
of  the  existing  circumstances.  Particular  facts  have  often  been 
declared  to  be  especially  significant,  as  indicating  such  inten- 
tion, and  sometimes,  indeed,  a  rule  has  been  laid  down  in  terms 
apparently  absolute.  Thus  it  is  said  in  Hawkins  on  Wills,  294, 
that "  if  legacies  are  given  generally,  and  the  residue  of  the  real 
and  personal  estate  is  afterwards  given  in  one  mass,  the  legacies 
are  a  charge  on  the  residuary  real  as  well  as  the  personal  estate.'^ 
This  rule  is  founded  on  the  decisions  in  OreviU^  v.  Browne^  7 
H.  L,  Cas.  689,  696,  697 ;  Francis  v.  Clemow^  Kay,  435  ;  Harris 
V.  Waikins^  Kay,  438 ;  Wheeler  v.  Howell^  3  Kay  &  Johns.  198, 
203 ;  CoU  V.  Turner^  4  Russ.  376  ;  and  earlier  English  cases.  It 
is  adopted  in  terms  in  Corwvne  v.  Corwiney  9  C.  E.  Green,  579 ; 
and  it  also  finds  more  or  less  confirmation  in  other  American 
cases.  (See  Lewis  v.  Darliny^  16  How.  1, 10  ;  Adams  v.  Brack- 
eU,  5  Met.  280  ;  Downman  v.  ^Rust^  6  Eand.  587,  591 ;  Davis^s 
Appeal,  83  Penn.  St.  348,  353 ;  2  Perry  on  Trusts,  §  570.) 

So,  where  the  devisee  of  real  estate  is  appointed  executor, 
and  is  expressly  directed  to  pay  legacies,  it  has  been  considered 
as  sufficient  to  show  an  intention  that  the  land  should  be 
charged.    {Preston  v.  Preston,  2  Jur.  [N.  S.]  1040  ;  Dover  v. 
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Gregory^  10  Sim.  393 ;  HenweU  v.  Whitaker,  3  Rnfis.  343  ;  2 
Jarm.  Wills  [5th  Am.  ed.  by  Bigelow],  595,  596,  and  caeee 
cited.)  This  also  has  been  considered  as  a  significant  indication 
of  anch  intention  in  this  country.  (  Van  Winkle  v.  ffoutenj  2 
Green's  Ch.  172,  191 ;  2  Perry  on  Tmsts,  §  570.) 

So,  where  the  devisee  of  real  estate,  though  not  appointed 
executor,  is  positively  directed  to  pay  legacies,  especially  if  such 
direction  is  contained  in  the  same  sentence  with  the  devise,  or 
appears  to  be  given  in  consideration  thereof,  it  has  been  hdd 
sufficient  to  create  a  charge  on  the  real  estate.  {Sands  v.  Cham- 
plin^  1  Story,  376 ;  Merrill  v.  Bickford^  65  Maine,  118  ;  Luck- 
eU  V.  WhiU,  10  Gill  &  J.  480 ;  Bank  v.  Donaldson,  6  Penn. 
St.  179  ;  Harris  v.  J^ly,  7  Paige,  421.)  If  no  other  provision 
is  made  in  the  will  for  the  payment  of  the  legacies,  this  is  con- 
sidered to  add  to  the  strength  of  the  presumption.  (Bewin  v. 
Cooper,  72  N.  Y.  317.)  Significance  has  also  been  attached  to 
the  fact  that  there  was  no  personal  property  which  the  testator 
could  have  thought  sufficient  for  their  payment ;  though  it  may 
be  open  to  question  how  far  this  consideration  ought  to  be  taken 
into  account.  {Faxson  v.  Potts,  2  Green's  Ch.  313,  321 ;  Wal- 
lace V.  Wallacej  3  Foster,  149,  156.)  So,  also,  where  all  the 
personal  property  is  otherwise  disposed  of.  {Bevan  v.  Cooper, 
vbi  sxipra.) 

The  fact  that  the  legacies  are  given  to  the  testator^s  wife  or 
children  has  been  thought  entitled  to  much  consideration.  ( Van 
Winkle  V.  Houten,  Bevan  v.  Cooper,  vhi  supra.)  And  in  Sands 
V.  Champlin,  Mr.  Justice  Story  lays  peculiar  stress  on  the  cir- 
cumstance that  the  testator  was  making  a  provision  for  his 
widow,  to  be  furnished  annually.  "  His  intention,"  he  says, 
"  was  to  have  a  fund  for  the  security  of  the  payment  durante 
viduitate,  which  can  only  be  by  construing  the  will  as  making 
the  legacies  a  charge  on  the  estate."  (1  Story,  383,.  386 ;  see 
also  Lea/oitt  v.  Wooster,  14  ]S.  H.  550,  562;  2  Jarm.  WiQs 
[5th  Am.  ed.],  682,  and  Bigelow's  note.) 

In  considering  cases  arising  in  other  jurisdictions,  the  differ- 
ent systema  which  may  there  prevail  in  respect  to  the  statutory 
liability  of  real  estate  for  the  payment  of  debts  and  legacies 
must  not  be  overlooked  ;  and  language  which  is  merely  dedars- 
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tory  of  the  doctrine  that  real  estate  generally  will,  from  certain 
phraseology,  be  held  subject  to  the  payment  of  legacies,  in  such 
sense  that  it  wiU  be  the  dnty  of  the  executor  to  obtain  leave  to 
sell  real  estate  for  that  purpose,  may  not  have  direct  application 
to  the  question  now  before  us.  But,  looking  at  the  present 
case  with  a  view  to  ascertain  the  probable  intention  of  the  tes- 
tatrix, we  find  that  the  legatee  was  her  son.  He  was  at  school 
and  preparing  to  enter  college.  The  legacy  was  for  the  pur- 
pose of  paying  the  expenses  of  his  education  until  he  should  be 
through  college,  and  was  of  course  to  be  paid  from  time  to  time, 
extending  over  a  period  probably  of  some  years.  The  devisee 
was  appointed  executor,  and  to  him  the  whole  property,  both 
real  and  personal,  was  given.  The  direction  to  pay  the  expenses 
of  John's  education  was  contained  in  the  same  sentence  with 
the  devise  of  the  property,  and  in  such  close  connection  as  to 
show  that  the  devise  was  intended  to  furnish  the  means  of  pay- 
ing them.  There  was,  indeed,  no  other  source  from  which 
the  means  of  paying  the  legacy  could  come.  The  testatrix  was 
apparently  as  anxious  to  provide  for  the  younger  son  as  for  the 
older.  These  considerations  have  brought  a  majority  of  the 
court  to  the  conclusion  that  she  must  be  deemed  to  have  in- 
tended to  subject  the  property  which  she  left,  real  as  well  as 
personal,  to  the  payment  of  the  expenses  of  John's  education, 
and  that  the  devise  to  Thomas  was  on  an  implied  trust  for  that 
purpose,  just  as  if  it  had  been  given  to  him  "  on  condition,"  or 
"in  consideration,"  or  "  provided,"  that  he  should  bear  such  ex- 
penses, or  *^  it  being  understood  "  that  he  should  do  so. 

The  charge  upon  the  land,  in  the  absence  of  anything  to  lead 
to  a  contrary  result,  would  bind  all  who  claim  under  the  devisee 
till  payment  of  the  legacy. 

The  legatee  might  also  have  a  remedy  upon  the  executor's 
bond  at  his  election.  {Sheldon  v.  Purple,  15  Pick.  528.)  But, 
in  case  of  his  enforcing  this  remedy,  inasmuch  as  the  land  is 
primarily  charged  by  the  testatrix  herself,  the  sureties  would 
be  subrogated  to  the  right  of  the  legatee  to  proceed  against  the 
land.  (See  JohoBon  v.  BarOett,  17  Pick.  477 ;  Atwood  v.  Vin- 
c^t,  17  Conn.  575  ;  and  cases  cited  in  Sheldon  on  Subrogation, 
§§  89,  90,  181.)    If,  therefore,  the  legatee,  by  his  voluntary  act. 
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discharges  the  land  from  the  lien,  this  would  have  the  effect  to 
cut  oS  the  sureties  from  proceeding  against  the  land,  because 
they  can  get  no  greater  rights  by  subrogation  than  he  had  to 
whose  rights  they  are  subrogated. 

In  the  present  case  the  legatee  joined  in  a  mortgage  of  the 
land  charged  with  the  payment  of  his  legacy,  and  thereby  con- 
veyed to  the  mortgagee  all  his  right  in  the  land, — his  right 
to  enforce  his  legacy  against  the  prior  mortgagee,  as  well  as  his 
right  to  enforce  it  against  the  holder  of  the  equity  of  redemption. 
After  the  foreclosure  and  sale,  under  the  power  of  sale  con- 
tained in  this  mortgage,  the  whole  right  of  the  legatee  to  pro- 
ceed against  the  land  was  gone,  even  as  against  those  mortgages 
in  which  he  did  not  join.     At  most  he  had  only  an  equitable 
right  in  the  land  ;  and,  by  joining  in  the  mortgage  he  trans- 
ferred his  whole  equitable  right  to  the  mortgagee.    It  follows, 
therefore,  that  the  defendant,  if  he  were  to  pay  to  the  l^atee 
the  unpaid  balance  of  the  legacy,  would  be  unable  to  proceed 
against  the  land  for  his  reimbursement,  by  reason  of  the  lega- 
tee's having  joined  in  this  mortgage ;  and,  being  deprived  by  the 
voluntary  act  of  the  legatee  of  this  remedy  over,  he  ought  not 
to  be  held  to  make  the  payment.     {OuUd  v.  BuUerj  127  Mass. 
386  ;  and  numerous  cases  collected  in  Sheldon  on  Subrogation, 
§86.) 

Judgment  for  the  defendant. 


BOSTLGK  VS.  BlADBS. 

[69  Maryland,  281.] 

CoNDmON   m  BESTRAINT  OF    HUSBANd's   SBOOND  MABBIAOE. 

A  deyise  by  a  wife  of  real  estate  to  her  htusband  for  life  "  if  he  shaU  not  marry/ 
and  upon  hia  marriage,  to  her  brother  in  fee,  creates  a  valid  deyise  over. 

Appeal  from  Talbot  county  Circuit  Court.  Action  of 
ejectment.  Judgment  and  verdict  in  the  court  below  for 
plaintiff. 
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1.  G.   W.  PoweU  and  WiUiam  R.  Martin,  for  appellant. 
«/.  If",  Bateman  and  Philip  F,  Thomas,  for  appellee. 

Alvsy,  J.  This  was  an  action  of  ejectment,  and  the  case 
was  tried  and  determined  by  the  conrt  below  on  an  agreed 
statement  of  facts. 

There  is  no  question  made  in  this  court,  as  we  understand, 
as  to  the  nature  and  extent  of  the  estate  taken  by  Mary  Jane 
Blades,  under  the  will  of  her  mother,  nor  as  to  her  power  to 
devise  the  estate  so  acquired  by  her.  Indeed,  it  would  be  dif- 
ficult to  perceive  how  such  question  could  be  made,  as  by  the 
terms  of  the  will  of  the  mother,  the  daughter  took  by  clear  and 
unambiguous  language,  a  fee  simple  estate  in  the  land  in  con- 
troversy. The  mother  died  in  1863,  and  some  few  months 
thereafter  her  will  was  duly  admitted  to  probate.  In  1872, 
Mary  Jane  Blades,  the  daughter  and  devisee,  married  the  de- 
fendant, William  H.  Bostick,  and  died  in  1876.  She  made  and 
left  unrevoked  a  will  executed  in  due  form  to  pass  real  estate, 
and  which  was  duly  admitted  to  probate.  That  will  contains 
the  following  clause : — 

"  I  give,  devise  and  bequeath  unto  my  husband,  the  said 
William  H.  Bostick,  all  my  worldly  estate,  real,  personal,  and 
mixed,  subject  to  the  payment  of  my  said  debts,  funeral  ex- 
penses and  legacies,  to  have  and  to  hold  to  him  for  and  during 
the  term  or  period  after  my  death,  that  he  shall  remain  un- 
married ;  and  if  he  shall  not  marry,  then  for  and  during  the 
term  of  his  natural  life,  but  in  the  event  of  the  marriage  of  my 
eaid  husband,  after  my  death,  or  if  he  shall  not  marry,  then, 
npon  his  death,  I  give,  devise,  and  bequeath  all  of  my  said 
estate,  to  my  brother,  Stansbnry  Blades,  his  heirs  and  assigns 
for  ever." 

The  husband,  the  defendant  in  this  action,  has  remained  in 
possession  of  the  real  estate  devised  by  the  will  of  the  wife  up 
to  the  present  time ;  but  in  the  year  1880,  he  married  again, 
and  thereupon  this  action  was  brought  by  Stansbnry  Blades, 
the  brother,  and  devisee  over,  to  eject  the  defendant. 

Id  such  state  of  case,  the  question  is,  as  presented  by  the 
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.  agreed  statement  of  facts,  whether  or  not  the  pbdntifi  is 
entitled  to  recover,  under  the  terms  and  conditions  of  the 
devise  by  the  wife, — ^the  husband,  the  first  devisee,  having 
married  a  second  time  ? 

It  would  seem  to  be  well  settled  by  a  great  number  of  ad- 
judications both  in  England  and  in  this  country,  that  conditions 
in  general  restraint  of  marriage,  whether  of  man  or  woman,  as 
a  general  rule,  are  regarded  in  law  as  being  against  public 
policy,  and  therefore  void.  But  this  mle  has  never  been  con- 
sidered as  extending  to  special  restraints,  such  as  against  mar- 
riage with  a  particular  person,  or  before  attaining  a  certain 
reasonable  age,  or  without  consent.  Nor  has  it  ever  been  ex- 
tended to  the  case  of  a  second  marriage  of  a  woman ;  but  in  all 
such  cases  the  special  restraint  by  condition  has  been  allowed 
to  take  effect,  and  the  devise  over  held  good,  on  breach  of  the 
condition.  A  condition,  therefore,  that  a  widow  shall  not 
marry,  is,  by  all  the  authorities,  held  not  to  be  unlawfuL 
{Scott  V.  Tyler^  2  Dick,  712;  Jordam,  v.  HoUcham,  Amb. 
209 ;  BaHon  v.  Barim,  2  Vem.  808 :  2  Pow.  an  Deo.  383 ; 
(yNeale  v.  TTard,  3  H.  &  McH.  93;  Binnerman  v.  Weaver^ 
8  Md.  517 ;  Oough  and  Wife  v.  Manningy  26  Md.  347 ;  Clark 
V.  Tenniaon,  33  Md.  86.) 

In  the  cases  a  distinction  is  taken  between  those  where  the 
restraint  is  made  to  operate  as  a  condition  precedent,  and  those 
where  it  is  expressed  to  take  effect  as  a  condition  subsequent ; 
and  the  decisions  have  generally  been  made  to  turn  upon  the 
question,  whether  there  be  a  gift  or  devise  over  or  not.  But  if 
the  gift  or  devise  be  to  a  person  until  he  or  she  shall  marry, 
and  upon  such  marriage  then  over,  this  is  a  good  limitation,  as 
distinguished  from  condition  ;  as  in  such  case  there  is  nothing 
to  carry  the  interest  beyond  the  marriage.  There  can  be  no 
doubt,  therefore,  that  marriage  may  be  made  the  ground  of  a 
limitation  ceasing  or  commencing;  and  this  whether  the  de- 
visee be  man  or  woman,  or  other  than  hnsband  or  wife. 
{MorUy  v.  Rennoldaon^  2  Hare,  570  ;  Webb  v.  GracCy  2  Phill, 
701 ;  Arthur  v.  CoU,  56  Md.  100.) 

In  this  case,  if  the  devise  to  the  husband  had  depended  alone 
upon  the  terms  of  the  first  part  of  the  devise,  that  is  to  say, 
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the  terms  ''  to  have  and  to  hold  to  him  for  and  during  the  term 
or  period  after  my  death  that  he  shall  remain  nnmarried,'* 
there  could  be  no  doubt  it  wonld  have  been  a  good  limitation, 
and  the  estate  devised  to  him  would  have  terminated  npon  his 
second  marriage.  But  we  must  read  the  whole  clause  together, 
and  take  one  part  in  connection  with  the  other,  and  so  reading 
the  terms  of  the  devise,  the  terms  that  follow  those  just  re- 
cited clearly  put  the  devise  in  the  form  of  a  condition  sub- 
sequent. The  estate  is  given  to  the  hnsband  for  life,  but  in 
the  event  of  his  second  marriage  it  is  devised  over  to  the 
brother  of  the  testatrix ;  or,  in  other  words,  the  devise  is  to 
the  husband  for  life,  subject  to  a  defeasance  in  the  event  of  a 
second  marriage.  By  the  terms  of  this  devise  a  vested  estate 
passed  to  the  hnsband  for  a  definite  duration,  but  by  the  hap- 
pening of  the  event  that  was  contemplated  as  possible,  the 
estate,  according  to  the  contention  of  the  plaintiflT,  became 
divested  and  passed  over  to  the  plaintiff. 

Now,  there  being  no  question  of  the  power  of  a  husband  to 
effectually  impose  snch  a  condition  in  restraint  of  a  second 
marriage  of  his  widow,  the  question  here  is,  whether  a  wife  by 
a  devise  or  gift  to  her  husband  can  effectnally  impose  a  like 
condition  )h  restraint  of  his  second  marriage  ! 

Upon  this  precise  question  the  books  furnish  but  little 
direct  authority.  In  our  own  rex>orts  the  nearest  case  to  the. 
present  is  that  of  Waters  v.  Tazewell^  9  Md.  291.  In  that 
case  a  deed  of  leasehold  property  in  trust  for  the  sole  and  sep- 
arate use  of  hfeme  covert,  contained  a  provision  that  in  case 
the  hnsband  should  survive  the  wife,  he  and  his  assigns  should 
have  the  rents  and  profits  ^^  during  his  natural  life  only,  to  and 
for  his  own  use  and  benefit ;  provided^  he  should  continue  un- 
married after  the  death  of  his  wife,  then  living,  and  from  and 
immediately  <xfter  his  decease,^^  then  over.'  This  proviso  was 
held  void  ;  but  it  was  because,  as  stated  by  the  court,  that  the 
gift  over  was  not  upon  the  marriage  of  the  husband,  but  ^*  from 
and  immediately  after  his  decease."  As  the  court  said,  it  was 
not,  in  terms,  a  gift  over,  based  upon  the  event  of  a  second 
marriage.  ''  If  allowed  to  limit  or  reduce  the  life  estate,  it 
would  be  giving  effect  to  a  provision,  in  reference  to  personal 
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property,  imposiDg,  not  a  partial,  but  a  general  restraint  npon 
marriage,  by  means,  not  of  a  precedent,  bnt  of  a  subeeqaent 
cendition,  in  the  absence  of  any  limitation  over,  on  a  failnre  to 
comply  with  the  condition."  That  case,  therefore,  is  not  an 
authority  to  control  in  determining  the  present  question.  It  is 
to  be  observed,  however,  that  there  is  no  suggestion  or  intima- 
tion by  the  court,  that  there  is,  or  coold  be  ui^ged,  a  distinction 
between  the  case  of  a  condition  as  applied  to  a  woman,  and 
a  like  condition  as  applied  to  a  man,  in  restraint  of  a  second 
marriage. 

In  the  courts  of  England  the  direct  question  here  presented 
does  not  appear  to  have  arisen  until  very  recently.  In  1875 
the  case  of  Allen  v.  Jacksorij  L.  R.  19  £q.  Cases,  631,  was  de- 
cided by  Vice-Chancellor  Hall.  In  that  case,  the  testatrix  gave 
the  income  of  certain  property  to  her  niece  (who  was  her 
adopted  daughter)  and  the  husband  of  the  niece  during  their 
joint  lives,  and  to  the  survivor  during  his  or  her  life,  with  a 
proviso  that  if  the  husband  survived  his  wife  and  married 
again,  the  property  should  go  over.  The  husband  survived  the 
wife  and  married  again ;  and  the  Yice-Chancellor  held,  that  the 
attempted  defeasance  of  the  husband's  life  interest,  was  void  as 
a  condition  subsequent  in  restraint  of  marriage.  Hd  said  he 
could  not  hold  the  law  to  be  the  same  as  to  the  second  marriage 
of  a  man  as  it  is  to  the  second  marriage  of  a  woman.  That  the 
law  as  regards  the  second  marriage  of  a  woman  is  exceptional, 
and  that  he  did  not  think  he  could  extend  the  exception  to  the 
case  of  a  man. 

That  case  was  taken  into  the  Court  of  Appeal  (1  Ch.  Div. 
899),  where  it  was  fully  argued  upon  all  the  principal  authori- 
ties, before  the  Lord  Justices,  James,  Mellish  and  Baggallay ; 
and  upon  full  consideration,  they  all  concurred  in  holding  that 
the  proviso  was  valid  as  a  condition,  and  that  the  gift  over  took 
effect ;  and  consequently  reversed  the  judgment  of  the  Yice- 
Chancellor. 

Lord  Justice  James  reasoned  the  matter  upon  principle; 
and  he  said  that  as  there  was  no  statute  or  express  decision  of 
any  court  to  the  effect,  that  there  is  any  distinction  whatever 
between  the  second  marriage  of  a  woman  and  the  second  mar- 
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riage  of  a  man,  he  was  unable  to  see  any  principle  whatever 
apon  which  the  distinction  conld  be  drawn  between  them.  He 
then  showed  to  what  injustice  and  hardship  the  distinction 
would  lead.  In  the  case  of  a  widow,  he  said,  it  has  been  con- 
sidered to  be  rery  right  and  proper  that  a  man  shonld  prevent 
his  widow  from  marrying  again ;  and  after  stating  the  prob- 
able reasons  for  the  rule,  he  proceeds  to  show  with  what 
reason  and  force  they  apply  to  the  case  of  a  gift  or  devise  to  a 
man  with  condition  that  he  should  not  marry  again.  Suppose, 
he  said,  "  we  had  the  case  of  a  married  woman  having  property 
which  she  had  power  to  dispose  'of  by  her  will,  and  she  left  it 
to  her  husband  by  reason  of  his  being  the  widower,  and  for  the 
purpose  of  enabling  him  to  perform  his  duties  properly  as  the 
head  of  the  family  which  she  may  have  left ;  it  would  be  mon- 
strous to  say  that  when  she  provided  for  the  contingency  of  the 
hDsband  maiTying  a  second  time,  and  having  a  new  wife  and  a 
new  family,  she  should  not  be  able  to  say,  '  In  that  case  he  is  to 
lose  the  estate,  and  it  is  to  go  over  for  the  benefit  of  my  chil- 
dren.' "  "  In  this  particular  case,"  speaking  of  the  case  before 
him,  "  it  was  not  the  wife  who  was  doiug  it,  but  it  was  a 
person  who  places  herself  in  the  position  of  the  wife — the 
wife's  mother — ^and  who  says,  making  a  provision  for  her 
adopted  daughter,  that  she  gives  her  the  income  of  her  prop- 
erty for  her  life,  and  then  gives  it  after  her  death,  to  her  sur- 
viving husband,  evidently  in  his  character  of  widower,  with  a 
declaration  that  if  he  should  marry  again  it  should  go  over  to 
the  child  of  the  daughter  who  was  the  first  object  she  intended 
to  provide  for — a  most  reasonable  and  proper  provision,  with 
respect  to  which  it  seems  impossible  to  suggest  that  there  is 
any  ground  of  public  jwlicy  against  it." 

In  the  reasoning  of  Lord  Justice  Mellish  he  was  equally 
explicit  in  holding  the  condition  against  the  second  marriage 
of  the  husband  valid,  and  the  gift  over  on  breach  of  the  condi- 
tion effectual.  And  in  the  concurring  opinion  of  Justice 
Baggallay,  the  present  state  of  the  English  law  upon  the  sub- 
ject is  summed  up  and  stated  with  admirable  cleaniess.  He 
sajs:  '<  Now  the  present  state  of  the  law  as  regards  conditions 
in  restraint  of  the  second  marriage  of  a  woman  is  this,  that 
Vol..  in. —24 
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they  are  exceptions  from  the  general  role  that  conditions  id 
restraint  of  marriage  are  void,  and  the  ennnciation  of  that  law 
has  been  gradual.  In  the  first  instance,  it  was  confined  to  the 
case  of  the  testator  being  the  hasband  of  the  widow.  In  the 
next  place,  it  was  extended  to  the  case  of  a  son  making  the  will 
in  favor  of  his  mother.  That,  I  think,  is  laid  down  in  Grodol- 
phin's  Orphans'  Legacy,  p.  45.  Then  came  the  case  before 
Vice-Chancellor  Wood  of  Newton  v.  Marsden^  2  J.  &  H.  35G, 
in  which  it  was  held  to  be  a  general  exception  by  whomsoever 
the  bequest  may  have  been  made.  Now  the  only  distinction 
between  those  cases  and  the  present  case  is  this — that  they  all 
had  reference  to  the  second  marriage  of  a  woman,  and  this  case 
has  reference  to  the  second  marriage  of  a  man ;  bat  no  case 
has  been  cited  in  which  a  condition  has  been  held  to  be  utterly 
void  as  regards  the  second  marriage  of  a  man ;  and  following 
the  analogy  of  the  other  cases,  there  seems  no  reason  at  all  why 
a  distinction  should  be  drawn  between  the  two  sexes  as  re- 
gards this  matter.  It  appears  to  me  that  this  condition  is  one 
which  may  fairly  be  treated  as  valid,  and  I  think  so  the  more 
for  this  reason.  Here  is  a  gift  in  favor  of  a  man,  whicli,  if  he 
is  not  deprived  of  it  on  the  occasion  of  his  second  marriage,  he 
may  very  probably  or  very  possibly  settle  upon  a  second  wife, 
and  altogether  deprive  the  original  family,  which  was  the  ob- 
ject of  the  testatrix's  bounty." 

We  have  thns  stated  somewhat  at  large  the  reasoning  of 
that  case,  because  of  the  entire  absence  of  any  direct  authority 
in  our  own  courts ;  and  the  conclusion  of  the  Court  of  Appeal, 
founded  as  it  is  upon  such  cogent  reason,  and  deduced  from 
the  principles  of  the  common  law,  commends  itself  strongly  to 
our  assent.  In  the  absence  of  any  binding  authority  to  the 
contrary,  we  are  of  opinion  that  there  is  no  good  and  substan- 
tial ground  for  maintaining  a  distinction  between  a  condition 
imposed  in  restraint  of  a  second  marriage  of  a  woman  and  a 
like  condition  in  restraint  of  a  second  marriage  of  a  man.  As 
the  one  is  valid  and  effectual  so  is  the  other ;  and  we  therefore 
hold  that  the  devise  over  to  the  plaintiff  in  this  case,  on  breach 
of  the  condition  by  the  defendant,  is  valid,  and  that  the  plaint- 
iff is  entitled  to  recover. 
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There  is  another  qaestion  raised  in  this  court,  and  that  is 
that  the  property  sued  for  is  not  described  in  the  declaration 
with  sufficient  certainty  to  entitle  the  plaintiff  to  recover. 
But  that  question  was  not  raised  in  the  court  .below,  and  the 
case  was  heard  and  decided  u|)on  an  agreed  statement  of  facts. 
The  question  not  having  been  raised  below,  cannot  be  raised  in 
this  court  for  the  first  time.  {American  Coal  Co,  v.  County 
Commissioners  of  Alleghany  County^  59  Md.  185.)  Besides, 
by  the  agreed  statement  of  facts,  all  errors  and  informalities  in 
pleading  were  expressly  waived.  That  objection,  therefore, 
cannot  prevail. 

"We  shall  affirm  the  judgment  appealed  from,  and  direct 
final  judgment  to  be  entered  in  accordance  with  the  agreed 
statement  upon  which  the  case  was  tried. 

Judgment  affirmed. 


Conditions  against  remarrlagre.— In  England  a  gift  over  on  the  mar- 
ria^  of  a  widower  is,  as  it  should  be,  on  exactly  the  same  footing  as  a 
gift  over  on  the  marriage  of  a  widow.  Allen  y.  Jackson,  1  L.  R.  Chan. 
Div.  399;  45  L.  J.  Chan.  Div.  810;  83  L.  T.  (N.  S.)  718;  25  W.  R.  306. 

This  is  the  leading  case  and  settles  the  law  in  this  particular. 

In  New  York  a  condition  essentially  opposite,  that  a  man  should  re- 
nounce the  Roman  Catholic  priesthood  and  marry,  was  held  valid.  Spen- 
cer V.  See,  5  Redf.  442. 

It  is  well  settled  that  a  condition  against  the  remarriage  of  the  testator's 
widow,  whether  there  is  a  gift  over  or  not,  is  valid  and  will  be  enforced. 
Barton  v.  Barton,  2  Vem.  808:  Newton  v.  Marsden,  2  J.  &  H.  856;  La- 
bane  y.  Hopkins,  10  La.  Ann.  466;  Cornell  v.  Lovett,  85  Penn.  St.  100; 
Walsh  y.  Matthews,  11  Mo.  181;  Linder  v.  Newson,  24  Ga.  189;  Little  v. 
Bid  well,  21  Texas,  597;  Giles  v.  Little,  2  McCrary's  C.  C.  370;  Hogan  v. 
Curtin,  88  N.  Y.  162;  Frey  v.  Thompson,  66  Ala.  287. 

Conditions  in  general  restraint  of  marriage  are  void.  Rcves  v.  Heme, 
5  Vin.  Ab.  848,  pi.  41 ;  Otis  v.  Prince,  10  Gray,  581 ;  Maddox  v.  Maddox, 
11  Qratt.  804;  Williams  y.  Cowden,  18  Mo.  211. 

Bat  a  condition  to  marry,  or  not  to  marry,  any  particular  person,  is 
valid.  Davis  v.  Angel,  4  De  G.,  F.  and  J.  524;  a.  c.  81  Beav.  223 
(Campbell,  L.  C.) ;  Finlay  v.  King,  8  Pet.  346. 

Also  a  condition,  even  in  a  case  of  real  estate,  requiring  the  marriage 
to  be  by  a  particular  ceremony,  has  been  upheld.  Houghton  v.  Hough- 
ton, 1  MoU.  611. 
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A  condition  against  marriage  before  twenty-one  years  of  age  is  good. 
Stackpole  ▼.  Beaumont,  8  Yes.  89;  Shackelford  ▼.  Hale,  10  Illinois,  213. 

In  the  latter  case  such  a  condition  was  held  in  terrorem  as  to  the  gift 
of  personalty,  but  yalid  as  to  real  estate. 

A  condition  requiring  marriage  with  consent  of  parents  or  guardlaii,  is 
Talid.  CoUett  t.  Gollett,  85  Beay.  812 ;  In  re  Stephenson,  18  W.  R  1066; 
Dawson  t.  Oliver,  Massey,  2  L.  R.  Chan.  Diy.  768;  Collier  t.  Slaughter, 
20  Alabama,  268. 

If  the  person  whose  request  is  required  die  before  giving  the  consent, 
the  condition  is  void  as  being  in  general  restraint  of  marrying.  Jones 
Y.  SufTolk,  1  Bro.  C.  C.  628;  Peyton  v.  Burr,  2  P.  W.  626. 

Where  several  persons  are  to  consent,  all  of  them  must  concur. 
Clarke  v.  Parker,  19  Vesey,  1. 

Where  consent  is  required,  subsequent  approbation  is  not  sufficient. 
Fry  V.  Porter,  1  Ch.  Cas.  188;  Reynish  v.  Martin,  8  Atk.  880. 


Oyster  vs.  Oyster. 

[100  Penn.  St.  688.] 

"  ChILDBEN  "  A  WORD  OF  PURCHASE. 

In  a  devise  by  testator  to  his  son,  of  bis  farm,  "for  his  support  and  estate,  to  be 
and  remain  bequeathed  to  his  children  daring  their  natural  life/*  the  word 
'*  children  "  is  a  word  of  purchase,  and  the  son  takes  a  life  estate. 

Ebbob  to  the  Court  of  Common  Pleas  of  Cumberland 
county, 

Simon  Oyster  died  seized  of  a  large  amount  of  real  estate. 
He  left  surviving  a  widow  and  a  number  of  children.  Simon 
W.  Oyster,  to  whom  the  devise  in  question  is  made,  was  un- 
married at  his  father's  death,  but  has  since  married  and  has 
children.  In  1882  he  contracted  to  sell  the  devised  farm 
to  the  defendant  by  deed  in  fee  simple  and  clear  of  all 
incumbrances.  A  deed  signed  by  plaintiff,  bis  wife  and  testa- 
tor's widow,  was  tendered  and  refused,  and  this  action  was 
brought  upon  a  case  stated. 


OYSTER  V.  OYSTER.  873 

S.  Bepburtij  Jr.,  for  plaintiff  in  error. 
•7ohn  HaySy  for  defendant  in  error. 

Paxson,  J.  The  single  question  in  this  case  is  whether  the 
word  "children,"  in  the  third  clause  of  Simon  Oyeter^s  will,  is  a 
word  of  limitation  or  of  purchase.  The  learned  judge  below 
held'  that  under  the  said  clause  the  testator's  son,  Simon  Wash- 
ington Ojster,  took  an  estate  tail,  which  under  our  statute  of 
27th  April,  1855,  is  enlarged  into  a  fee  simple.  The  operative 
words  of  the  clause  are  as  follows  :  "  I  give  and  bequeath  to 
my  son,  Simon  Washington  Oyster,  my  farm,  in  East  Penns- 
boro',  county  of  Cumberland,  *  *  *  for  his  support  and 
estate,  to  be  and  remain  bequeathed  to  his  children  during  their 
natural  life." 

Without  reviewing  the  learning  upon  this  subject,  it  is 
sufficient  to  say  that  the  authorities  are  uniform  that "  children" 
is  as  certainly  a  word  of  purchase  as  "  heirs  of  the  body  "  are 
words  of  limitation.  {Outhrie^s  Appealy  1  Wright,  9  ; .  Taylor 
V.  Tayl(yr,  13  P.  F.  S.  481.)  This  is  the  general  rule,  and  the 
exceptions  which  from  time  to  time  have  been  recognized  do 
not  impair  the  rule  itself.  There  are  many  instances  in  our 
State  where  "  children  "  has  been  held  to  be  a  word  of  limita- 
tion, but  in  all  of  them  such  construction  was  clearly  in  accord 
with  the  intent  of  the  testators  as  gathered  from  the  four  cor- 
ners of  the  will,  as  when  "  children  "  has  been  used  with  "  heirs 
of  the  body  "  or  "  issue  ^  as  its  synonyms. 

The  ruling  of  the  court  below  was  based  mainly  upon  the 
supposed  intent  of  the  testator ;  the  learned  judge  being  of 
opinion  that  he  employed  the  word  ^^  children,"  not  in  its  usual 
sense  as  a  word  of  purchase,  but  in  the  more  comprehensive 
sense  of  a  word  of  limitation,  pointing  out  the  course  of  descent 
through  the  entire  line  of  lineal  heirs ;  and  that,  as  there  was 
no  limitation  over,  the  presumption  is  that  he  intended  to  dis- 
pose  of  his  whole  estate.  0 

This  course  of  reasoning  is  not  without  force,  but  we  think 
it  insufficient  to  overturn  the  legal  and  technical  meaning  of  the 
testator's  language.    The  intent  of  a  testator  is  always  impor- 
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tant  in  the  conBtruction  of  a  will,  where  ench  intent  can  be 
gathered  from  the  face  of  the  will  with  reasonable  certainty. 
Bat  too  much  care  cannot  be  exercised  to  avoid  setting  aside 
the  expressed  intention  for  a  supposed  intention.  In  the  former 
instance  we  have  a  rule  which  may  be  followed  with  mathe- 
matical precision,  which  lawyers  and  conveyancers  understand, 
and  in  regard  to  which  they  can  safely  advise  their  clients ;  while 
in  the  latter  case  we  are  involved  in  speculation  and  uncertainty, 
and  the  result  at  last  is  but  a  guess,  and  not  always  a  correct 
one.  Mr.  Jarman  says,  in  his  work  on  Wills,  vol.  3,  p.  708 : 
"Words  and  limitations  may  be  transposed,  supplied  or  re- 
jected, where  warranted  by  the  immediate  context  or  the  gen- 
eral scheme  of  the  will ;  but  not  merely  on  a  conjectural  hy- 
pothesis of  the  testator's  intention,  however  reasonable  in  oppo- 
sition to  the  plain  and  obvious  sense  of  the  language  of  the 
instrument."  This  principle  is  recognized  by  Mr.  Hawkins 
and  other  text  writers,  and  runs  throughout  our  entire  line  of 
cases. 

The  wUI  before  us  was  probably  drawn  by  the  testator  him- 
self. We  have  examined  it  in  vain  for  anything  that  clearly 
indicates  that  he  used  the  word  "  children  "  in  the  third  clause 
as  a  word  of  liniitation.  If  such  intent  does  not  clearly  appear, 
it  does  not  appear  at  all  for  the  purposes  of  this  case,  as  the 
legal  and  well- understood  meaning  of  the  word  "  children  "  can- 
not be  overturned  upon  mere  conjecture.  The  third  clause  of 
the  will,  standing  alone,  evinces  an  intent  to  give  his  son  Simon 
the  farm  for  his  support  during  his  life.  It  is  then  given  to 
his  (Simon's)  children,  during  their  natural  life.  The  gift  to 
the  children  means  something.  It  was  intended  to  take  effect 
in  the  future ;  the  children  were  to  take  as  purchasers,  as  a  gift 
from  the  testator,  and  by  virtue  of  his  own  power  to  dispose  of 
the  land.  Just  what  estate  the  children  take  under  the  will,  is 
a  question  that  does  not  arise  in  this  case.  There  is  no  re- 
mainder over  on  failure  of  children,  and,  while  this  is  a  circum- 
stance entitled  to  some  weight,  it  is  not  controlling.  {Hoffner 
V.  WynJcoop^  1  Outerbridge,  130.)  If,  upon  such  failure,  the 
testator  intended  the  farm  to  revert  to  his  estate,  the  law  would 
carry  it  there  as  effectually  as  would  a  special  direction  in  his 
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will.  He  may  have  relied  npon  the  law  for  this  purpose,  or 
the  possibility  of  Simon's  dying  without  children  may  never 
have  occurred  to  him. 

There  is  nothing  in  the  remainder  of  the  will  in  conflict 
with  this  view.  It  is  true,  in  a  single  instance  he  uses  the  word 
*'  children"  as  the  equivalent  of  "  heirs,"  referring  to  his  own 
children,  and  his  own  heirs,  in  tbe  first  and  second  paragraphs 
of  the  will.  But  nowhere,  in  speaking  of  the  children  of  his 
Bons  and  daughters,  does  he  use  the  word  indiscriminately  with 
heirs  of  the  body  or  issue,  and  all  of  them  as  meaning  an  entire 
line  of  lineal  descent.  Haldeman  y.  Haldeman,  4  Wright,  29, 
relied  upon  by  the  defendant  in  error,  was  ruled  mainly  upon 
the  ground  that  the  words  referred  to  were  so  used. 

While  the  testator  may  have  intended  the  word  "  children  " 
as  a  word  of  limitation,  such  fact  does  not  clearly  appear,  and 
it  would  not  be  safe  for  us  to  assume  it. 

We  are  of  opinion  that  the  word  "  children,"  in  the  third 
clause  of  Simon  Oyster's  will,  is  a  word  of  purchase.  It  follows 
that  Simon  Washington  Oyster  took  but  a  life  estate  in  the 
farm,  which  is  the  subject  of  this  contention. 

The  judgment  is  reversed,  and  it  is  ordered  that  judgment 
be  entered  in  favor  of  Napoleon  K.  Oyster,  the  defendant  below 
npon  the  case  stated. 


Maybubyvs.  Gbadt. 

[67  Alabama,  147.] 

SpBCIFIO    LBOACIB8. — ABATEMENT   OF  DEVISES   AND  LEOAOIES  ON 
FAILUBB  OF  ASSETS. 

A  directioo  that  one-half  of  the  recovery  from  a  litigated  cltiim  sboald  be  paid  to 
testator^B  wife,  and  the  balaooe  shonld  be  paid  in  certain  fixed  amoantf>,  or  rat- 
able proportions,  to  other  persjne,  creates  specific  legacies. 

Specific  devises  and  spedfic  legacies  abate  ratably  in  case  of  a  deficiency  of  asseta 
to  pay  debta 
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Appeal  from  the  Chancery  Conrt  of  Mobile. 

The  bill  was  filed  by  appellants  as  executors  of  D.  O.  Oiadj^ 
deceased,  for  instructions  and  for  the  construction  of  deceased's 
will. 

The  following  are  the  material  provisions  of  the  will :  ^'  3. 
After  the  payment  of  my  jnst  debts  and  funeral  expenses,  etc, 
I  give  my  wife  A.  one-half  of  my  personal  property.  4.  I 
give  tp  my  wife  A.,  in  lieu  of  her  right  of  dower,  one-third  of 
the  net  rents  of  my  lands  for  and  during  her  natnral  life,  to  be 
paid  annually  by  my  executors.  5.  I  give  all  the  rest  and 
residue  of  the  estate  of  which  I  may  die  seized  and  possessed, 
including  real  and  personal  property,  to  my  executors  in  trust, 
to  take  possession  of  and  hold  all  the  real  estate  of  which  I  maj 
die  seized  and  possessed,  and  hold  and  rent  the  same  from  time 
to  time,  and  receive  the  rents,  etc.,  therefor,  pay  taxes  thereon, 
and  keep  the  property  insured  at  their  discretion,  and  pay 
to  my  wife  A.  one-third  of  the  net  rents,  etc.,  arising  therefrom, 
in  lieu  of  her  right  of  dower  in  the  same,  for  her  natural  life; 
and  to  .take  and  hold  all  the  balance  of  my  real  estate  of  every 
kind,  except  the  part  of  the  personal  property  given  to  my 
wife,  which  my  executors  shall  pay  over  to  her,  and  except  tbe 
contingent  legacies  hereafter  given,  and  to  hold  said  estate,  both 
real  and  personal,  and  manage  and  control  the  same  nntil  my 
daughter  Carrie  shall  reach  the  age  of  twenty-one  years,  when 
all  of  said  property,  except  that  portion  given  to  my  wife  sod 
said  contingent  legacies,  shall  be  by  my  said  executors  delivered 
over  to  my  said  daughter,  my  executors  retaining  reasonable 
compensation  for  their  trouble  as  such,  etc. ;  or,  if  my  daugh- 
ter should  die  before  she  attains  the  age  of  twenty-one  years 
without  leaving  any  child  surviving  her,  all  of  said  estate  sball 
be  delivered  to  Hhe  Catholic  Male  and  Female  Charitable 
Societies  of  Mobile,'  but  if  she  die  before  attaining  the  age  of 
twenty-one  years  leaving  a  child,  or  children,  then  said  prop- 
erty to  be  delivered  to  said  child  or  children,  share  and  share 
alike.  6.  It  is  my  will  and  desire,  that  if  my  cotton  claim 
which  is  now  pending  in  the  Court  of  Claims  at  Washington, 
should  be  decided  in  my  favor,  and  any  sum  should  be  hereafter 
realized  therefrom,  that  one-half  of  the  net  proceeds  thereof 
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shall  be  paid  to  my  beloved  wife.     Then,  from  the  other  half 
of  the  proceeds — ^provided  the  said  half  shall  amoant  to  the 
Bum  of  $25,000 — ^it  is  my  will  and  desire  that  the  sum  of 
•$10,000  shall  be  paid  to  the  Rt.  Rev.  the  Catholic  Bishop  of 
Mobile,  at  the  time  being — ^in  trust — to  be  by  him  expended 
in  completing  the  Cathedral  of  Mobile ;  bnt  should  one-half  of 
the  net  proceeds  amoant  to  a  sum  less  than  $25,000,  then  it  is 
my  desire  that  two-fifths  of  said  half  shall  be  paid  to  and  ex- 
pended by  the  said  Bishop  as  aforesaid.   And  if  there  should  be 
any  recovery  of  said  cotton  claim  as  aforesaid,  it  is  my  will  and 
desire  that  after  paying  one  half  of  the  net  proceeds  thereof  to 
my  said  wife  and  the  special  legacy  last  above  mentioned,  the 
sum  of  $2,000  shall  be  paid  to  each  of  the  following  persons, 
to  wit :  To  my  brothers,  John  Grady  and  Simon  Grady,  to  my 
sister  Bridget  Eagan,  to  Margaret  Coganand  Mrs.  Maxwell,  of 
the  residue  of  the  half  of  said  net  proceeds ;  but  if  said  residue 
shall  not  be  sufficient  to  pay  each  of  said  special  legacies,  then, 
it  is  my  will  and  desire  that  they  should  be  -psad  pro  rata  out 
of  said  residue.     T.  My  executors  shall,  from  time  to  time,  ap- 
propriate money  out  of  the  estate  at  their  discretion  for  the 
support,  education,  and  maintenance  of  my  daughter  Carrie." 
This  clause  then  appoints  the  executors,  viz. ;  Rt.  Rev.  John 
Quinlan,  Bishop  of  Mobile,  and  his  successors  in  office,  J.  T. 
May  bury,  Charles  Cavaroc  and  M.  J.  Brennan,  guardians  of  his 
danghtor.    ^^  8.  It  is  my  will  and  desire  that  all  my  real  estate 
shall  be  kept  together,  and  no  portion  thereof  sold  or  alienated, 
either  by  my  said  executors  or  by  my  daughter,  Carrie  Grady, 
or  by  the  ^contingent  legatees '  into  whose  jwssession  it  may  come 
in  the  event  of  my  daughter's  death  before  she  reaches  the  age 
of  twenty-one  years.    9.  In  case  there  is  any  surplus  from  the 
net  annual  revenue  from  the  realty,  after  disbursing  the  moneys 
given  in  the  will,  then  my  said  executors  shall  put  by  the  said 
surplus  as  a  contingent  fund,  to  be  applied  by  them  at  any  time, 
if  necessary  to  the  liquidation  of  any  debts  which  may  be  in- 
curred by  my  estate  which  the  current  net  revenue  may  be  in- 
sufficient to  extinguish ;  and  in  case  the  one-third  of  the  net 
amount  of  the  annual  rents,  issues  and  profits  arising  from  my 
estate  shall,  in  the  opinion  of  my  said  executors,  be  at  any  time 
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insufficient  for  the  snpport  and  maintenance  of  mj  beloved 
wife,  then  my  said  executors  are  hereby  authorized  to  appro- 
priate from  said  contingent  fund,  if  any  there  be,  moneys  at 
their  discretion  for  her  support,  10.  It  is  my  will  and  desire 
that  my  said  executors  shall  have  full  power  and  authority  to 
expend  money  out  of  my  estate  at  their  discretion  to  pay  for 
my  burial  expenses,  and  to  build  a  tomb  and  monument  over 
my  grave,  if  they  think  proper." 

The  bill  alleged  an  excess  of  debts  over  the  personalty  assets 
of  $8,000  ;  that  testator's  widow  and  daughter  had  been  sup- 
ported out  of  the  income  of  the  estate ;  that  the  suit  upon  the 
cotton  claim  referred  to  Iiad  been  successful,  and  that  the  in- 
come from  the  real  estate  was  no  longer  sufficient  for  the  sup- 
port of  the  widow  and  daughter. 

AncUrson  <6  Band  and  Henry  St.  Paul^  for  appellants. 

i?.  P.  Deshon^  for  appellee. 

Stonr,  J.  The  argument  pressed  upon  us  by  appellants 
rests  mainly  on  the  assumption  that  Grady,  by  hia  will,  specifi- 
cally disposed  of  the  fund  to  be  realized  on  the  cotton  claim, 
while  the  disposition  of  his  lands  for  his  daughter  rests  on  a 
clause,  which  is,  in  its  nature,  residuary.  We  cannot  assent  to 
this  iutrepretation.  There  can  be  no  question  that  the  bequest, 
contingent  on  the  success  of  the  cotton  claim  referred  to,  is 
specific,  so  far  as  it  proposes  to  give  of  that  fund  to  his  wife, 
to  the  completion  of  the  cathedral,  and  the  pecuniary  l^acies 
to  his  brothers  and  sisters.  These  legacies  are  made  to  depend 
expressly  on  the  successful  issue  of  that  claim,  and  are  payable 
only  out  of  the  money  thereon  to  be  realized.  If  that  suit  was 
unsuccessful  the  legacies  failed.  There  are  specitic  legacies,  in 
contradistinction  to  general  pecuniary  legacies,  which  are  pay- 
able out  of  general  assets,  and  are  to  be  abated  in  case  of  a 
general  deficiency ;  and^  to  demonstrative  legacies,  which  are 
bequests  of  specified  sums  of  money,  with  superadded  direction 
to  pay  them  out  of  a  particular  fund.  In  the  latter  case,  if  the 
designated  fund  fail,  the  legacy  wiU  be  payable  out  of  the  geo- 
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eral  assets  not  specifically  bequeathed,  or  out  of  the  fund  cov- 
ered bj  residuary  bequests.  In  this  case,  if  the  fund  failed, 
the  legacies  were  never  to  take  effect.  {Ligktfoot  v.  Lighifooij 
27  Ala.  351 ;  Meyers  v.  Meyers^  33  Ala.  85 ;  2  Lomax  on  Ex'rs, 
[33]  69,  et  seq.;  1  Kop.  on  Leg.  201,  ei  seg.;  Id.  191 ;  WaUaee 
V.  WaUace,  23  N.  H.  149.) 

We  hold,  also,  that  there  is  an  express  devise  of  the  real 
estate  to  testator's  daughter,  and  ihat  she  does  not  take  as  a 
mere  residuary  legatee  would  take.  {WaUaee  v.  Wallace j  supra  ; 
Lead.  Ca.  in  Eq.  Vol.  2,  pt.  1,  323,  et  seq.) 

In  addition  to  the  legal  intendment,  Mr.  Grady^s  will  makes 
the  payment  of  his  debts  a  special  charge  on  his  personal  prop- 
erty. Its  language  is :  "  After  the  payment  of  all  my  just 
debts  and  funeral  charges  and  expenses,  I  give  and  bequeath 
unto  my  beloved  wife,  Agnes  M.  Grady,  one-half  of  my  entire 
personal  property,"  etc.  With  the  exception  of  the  cotton 
claim,  then  of  contingent  value,  the  will  makes  no  disposition 
of  the  personal  property  and  effects,  save  of  that  which  should 
remain  after  the  payment  of  testator's  debts.  The  will  then 
specially  devises  and  bequeaths  to  his  wife  and  daughter,  his 
entire  real  estate,  and  the  residuum  of  the  personalty,  except 
the  cotton  claim.  Testator,  then,  in  specific  legacies,  gave  to 
his  wife,  of  the  fund  to  be  realized  on  the  cotton  claim,  one- 
half — and  of  the  residue  he  made  such  disposition  to  his 
brothers  and  sisters,  and  towards  the  completion  of  the  cathe- 
dral, in  Mobile,  as  that  the  collective  bequests  from  this  fund 
amounted  to  forty-five  thousand  dollars.  The  bill  fails  to  show 
the  amount  realized  on  the  cotton  claim,  but  contents  itself  with 
the  following  general  averment :  ^^  Your  orators  show  unto 
your  honor  that  said  cotton  claim  was  finally  decided  in  favor 
of  said  executors,  and  that  your  orators  as  executors  complied 
with  the  terms  and  directions  of  said  will  as  to  the  disposition 
of  said  fund,  as  specifically  and  specially  directed  by  the  testa- 
tor, and  thereby  said  fund  was  exhausted,  and  none  of  it  now 
remains  in  their  hands."  This  averment  is  objectionably  gen- 
eral and  indefinite.  The  bequests  out  of  this  fund,  as  we  have 
shown,  are  specific,  and  they  are  to  be  paid  out  of  the  net  pro- 
ceeds of  the  cotton  claim.    If  the  net  proceeds  amount  to  fifty 
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thousand  dollars,  then  one-half,  $25,000,  to  Mrs.  Gradj,  $10,000 
to  the  cathedral,  and  $10,000  to  the  brothers  and  sisters,  will 
aggregate  forty  five  thousand  doUars — ^and  this  leaves  five  thou- 
sand dollars  for  the  daughter.  If  the  net  sum  realized  exceeded 
fifty  thousand  dollars,  then  the  residue  for  the  daughter  would 
be  increased. 

In  the  9th  item  of  the  will  is  this  clause :  ^'  And  in  case  the 
one-third  of  the  net  amount  of  the  annual  rents,  issues  and 
profits  arising  from  my  estate  shall,  in  the  opinion  of  my  said 
executors,  be  at  any  time  insufficient  for  the  support  and  main- 
tenance of  my  said  beloved  wife,  then  my  said  executors  are  here- 
by authorized  to  appropriate  from  said  contingent  fund,  if  any 
there  be,  moneys  at  their  discretion  for  her  support."  Possibly 
the  surplus,  if  any,  of  the  cotton  claim  was  expended  in  this 
way.  The  construction  placed  on  the  will  by  the  executors  and 
their  counsel  would  have  justified  such  expenditure,  and  would 
authorize  the  averment  in  the  bill,  that  the  money  realized  on 
the  cotton  claim  was  disposed  of  "  as  specifically  and  specially 
directed  by  the  testator."  The  bill  should  have  set  forth,  with 
particularity,  the  sum  realized  on  the  cotton  claim,  and  how  it 
was  expended.     This,  for  reasons  to  be  hereafter  shown. 

Many  provisions  in  the  will  of  Mr.  Grady  furnish  unmis- 
takable evidence  that  he  considered  his  personal  estate,  inde- 
pendent of  the  cotton  claim,  amply  sufficient  to  pay  his  debts, 
and  leave  a  surplus.  He  bequeathed  one-half  of  his  personal 
property,  after  the  payment  of  his  debts,  to  his  wife,  and 
the  other  half  to  his  daughter.  He  gave  to  his  executors 
power  and  authority  to  expend  money  out  of  his  estate  at  their 
discretion,  to  pay  his  burial  expenses,  and  to  build  a  tomb  and 
monument  over  his  grave.  The  question  will  doubtless  arise, 
and  should  be  decided,  what  did  the  testator  mean  by  the 
words,  ^'my  estate,"  in  the  10th  item  of  his  will  ?  It  is  from 
this  source  he  directs  his  executors,  at  their  discretion,  to  pay 
for  his  burial,  and  for  a  tomb  and  monument.  In  the  fifth 
item,  testator  bequeaths  and  devises  to  his  executors  the  re- 
maining half  of  his  personal  estate,  and  all  his  real  estate,  in 
trust,  first,  to  pay  to  his  wife  annually  one-third  of  the  net  rents 
of  the  realty,  "  provided  she  receive  the  same  in  lieu  of  her 
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dower  in  and  to  said  lands  and  premises."  lie  then  adds : 
*'  and  to  take  and  hold  all  the  balance  of  my  estate  of  any  and 
every  kind  or  nature  whatsoever,"  except  the  half  of  his  per- 
sonal property  given  to  liis  wife,  and  except  the  contingent  leg- 
acies oat  of  the  cotton  claim,  '^  to  hold  said  estate  both  real  and 
personal,  and  manage  and  control  the  same,  until  my  beloved 
danghter,  Carrie  Grady,  shall  reach  the  age  of  twenty-one  years, 
when  all  said  property  as  aforesaid,  except  that  portion  devised 
to  my  beloved  wife,  and  the  contingent  legacies  hereinafter 
named,  together  with  all  that  shall  remain  of  the  contingent  fund 
hereinafter  named,  shall  be,  by  my  said  executors,  delivered 
over  to  my  said  daughter,  Carrie  Grady — my  said  executors 
retaining,  from  year  to  year,  reasonable  and  proper  sums  of 
money,  as  compensation  for  their  trouble  and  expense  as  such 
executors."  In  the  7th  item  is  this  language :  "  It  is  ray  will  and 
desire  that  my  said  executors  shall,  from  time  to  time,  appro- 
priate moneys  out  of  the  estate,  at  their  discretion,  for  the  sup- 
port, maintenance  and  education  of  my  said  daughter,  Carrie 
M.  Grady."  In  the  8th  item,  the  testator  speaks  of  all  the 
lands  as  "  my  real  estate."  We  think  testator,  by  the  terms 
"  mf  estate,"  in  the  10th  item,  intended  to  embrace  the  prop- 
erty, real  and  personal,  given  to  his  daughter,  Carrie,  for  the 
following  reasons :  First,  he  had  directed  that  part  of  his  estate 
to  be  kept  together  until  Carrie  reached  the  age  of  twenty-one, 
while,  as  to  the  residue  of  his  estate,  he  gave  no  such  direction. 
True,  as  to  one  third  of  the  rents  and  income  of  the  lands  so 
ordered  to  be  kept  together,  the  remark  above  does  not  apply, 
during  the  life  of  Mrs.  Grady  ;  but  this  was  given  to  her  in 
lien  of  dower,  over  which  she  could  exercise  no  power  of  dis- 
position, testamentary  or  otherwise.  He  had  no  power  to 
fasten  a  charge  on  this  interest,  without  the  wife's  consent, 
express  or  implied.  In  the  second  place,  testator,  by  devise 
and  specific  l^equest,  had  disposed  of  his  entire  property,  real 
and  personal,  in  such  form  as  that  all  would  soon  pass  from  his 
executors,  save  that  to  be  kept  together  for  his  daughter. 
Third,  testator,  as  shown  above,  speaks  of  the  provision  made 
for  his  daughter,  as  "  the  estate,"  excluding  therefrom  the  other 
legacies  contained  in  the  wilL    We  hold,  therefore,  that  a  dis- 
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cretion  was  given  to  the  execatore,  to  defray  the  expenses  of 
the  burial,  and  to  erect  a  suitable  tomb  and  monament,  out  of 
the  income  of  the  real  estate  and  the  residae  of  the  cotton 
money  which  were  given  to  the  daughter. 

We  have  shown  that  the  devise  of  the  real  estate,  and  what 
we  called  the  contingent  legacies,  are  all  in  their  nature  specific. 
These  comprise  all  of  the  estate,  save  what  is,  in  the  3d  item  of 
the  will,  called  the  "  entire  personal  property."  The  bill  avers 
there  is  now  no  personal  property,  and  that,  at  testator's  death, 
the  debts  of  the  estate  exceeded  the  value  of  said  entire  personal 
property,  by  some  eight  thousand  dollars.  One  object  of  the 
bill  is  to  fasten  a  charge  on  the  lands  devised  to  the  daughter 
for  the  alleged  deficiency.  The  daughter  is  still  an  infant  of 
immature  years,  and  it  is  contended  for  her  that  the  money  be- 
quests, product  of  the  cotton  claim,  must  be  first  exhausted 
before  lands  devised  can  be  made  subject. 

In  this,  as  in  most  of  the  States  composing  the  Union,  lands 
as  well  as  personal  property  are  charged  with  the  payment  of 
decedent's  debts.  Such  is  the  law  of  England  now  ;  but  here 
as  well  as  there,  in  the  absence  of  testamentary  direction,  per- 
sonal property  is  the  fund  primarily  chargeable  with  the  payment 
of  debts.  In  the  multiform  conditions  in  which  the  estates  are 
left,  sometimes  by  the  caprice,  but  more  frequently  by  the 
oversight,  if  not  ignorance  of  testators,  the  question  of  pri- 
ority of  liability  between  claimants  under  wills,  in  different 
right,  has  been  many  times  before  the  courts.  Some  of  the 
rules  declared  are  so  remarkable,  and  so  clearly  right,  that  we 
find  no  contrariety  of  opinion  upon  them.  Upon  others,  courts 
of  the  highest  character,  and  the  same  court  at  different  times, 
have  differed.  In  Livingston  v.  Newkirk^  3  Johns.  Ch.  312, 
the  question  of  primary  liability  arose  between  lands  descended 
and  lands  devised.  The  opinion  of  the  chancellor  went  no  far- 
ther than  the  wants  of  the  case.  He  consequently  stated  the 
order  of  marshaling  to  that  extent  only.  He  said  :  "  The 
order  of  marshaling  assets  towards  payment  of  debts,  is  to  ap- 
ply— 1.  The  personal  estate ;  2.  Lands  descended ;  3.  Lands 
devised."  In  Donne  v.  Lewis^  2  Bro.  C.  C.  257,  Lord  Tlmrlow 
stated  his  idea  of  the  order  in  which  assets  were  to  be  applied,  to 
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be — 1.  The  general  personal  estate  ;  2.  Ordinarily  speaking,  es- 
tates devised  for  the  payment  of  debts ;  3.  Estates  descended ;  4. 
Estates  specifically  devised,  even  though  charged  generally  with 
the  payment  of  debts.    In  2  Lomax  on  Ex'rs  (255)  426,  the 
rale  is  stated  as  follows  :  1.  Personal  estate  not  specifically  be- 
queathed, or  exempted  expressly,  or  by  plain  implication,  from 
the  payment  of  debts ;    2.  Lands  expressly  devised  for  (not 
merely  charged  with)  the  payment  of  debts ;  3.  Descended  es- 
tates ;  4.  Lands  charged  with  the  payment  of  debts.     In  Story's 
Eq.  Jar.  §  577,  the  rule  is  stated  substantially  in  the  language  of 
Lord  Thurlow,  and  is  confined  to  four  classes.     So  Chancellor 
Kent  adopts  the  same  classification  in  his  commentaries  (vol. 
4,  marg.  p.  421).    In  Ilays  v.  Jackson^  6  Mass.  147,  decided  in 
1809,  Parsons,  C.  J.,  stated  the  rule  in  equity,  for  marshaling 
assets,  to  be  settled  as  follows :  ''  1.  The  personal  estate,  ex- 
cepting specific  bequests,  or  such  of  it  as  is  exempted  from  the 
payment  of  debts ;  2.  The  real  estate  which  is  appropriated  in 
the  will  as  a  fund  for  the  payment ;  3.  The  descended  estate, 
whether  the  testator  was  seized  of  it  when  the  will  was  made, 
or  it  was  afterwards  acquired  ;  4.  The  rents  and  profits  of  it 
received  by  the  heir  after  the  testator's  death ;   5.  The  lands 
specifically  devised,  although  they  may  be  generally  charged 
with  the  payment  of  the  debts,  but  not  specially  appropriated 
for  that  purpose."     It  will  be  observed  that,  although  all  the 
several  statements  above  are  in  the  main  harmonious,  neither  of 
them  covers  the  whole  possible  ground.     Suppose  the  case  of  a 
devise  of  real  estate,  and  a  bequest  of  personal  property,  each 
expressly  subject  to  the  payment  of  debts,  without  direction  or 
intimation  as  to  which  species  of  property  shall  be  first  made 
liable,  and  the  debts  exhaust  only  a  part  of  such  devised  and  be- 
queathed property,  shall  the  personal  property  be  first  taken, 
or  shall  the  burden  fall  alike,  and  j!?r<?  rata^  upon  each  species 
of  property  ?    Or,  suppose  the  more  common  case,  which  we 
have  shown  is  the  case  in  hand,  where  the  testator  devises  his 
lands,  in  terms  which  are  in  substance  specific,  and  bequeaths 
liis  personal  property  in  specific  legacies,  leaving  an  insuffici- 
ency of  property  not  thus  devised  and  bequeathed,  for  the  pay- 
ment of  his  debts,  are  there  any  priorities  of  liability  as  between 
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the  real  and  personal  property  thus  disposed  of  by  the  will ! 
These  are  possible  categories  which  are  not  provided  for  m 
any  of  the  rules  stated  above.    We  confine  what  we  have  to 
say  to  the  last  of  the  supposed  cases.    We  cannot  arrive  at  the 
intention  of  the  testator,  for  evidently  he  intended,  alike  and 
equally,  that  the  devise  and  bequests  should  have  foil  effect. 
As  said  by  Justice  Gibson,  in  Shaw  v.  McCameron^  11  Serg.  & 
It.  252,  "  It  is  probable  the  matter  never  was  the  subject  of 
his  thouglits,  and  we  are  compelled  to  look  for  an  inUrUion 
where  none  in  fact  exists."    Manifestly  Mr.  Grady  had  the 
couirictiou  that  what  he,  in  the  third  item  of  his'will,  designates 
as  his  "entire  personal  property,"  would  pay  his  debts  and 
funeral  expenses,  and  leave  a  surplus  which  he  bequeathed  in 
equal  parts  to  his  wife  and  daughter.    If  he  had  not  been  so 
convinced,  the  care  and  skill  with  which  his  will  is  prepared 
give  assurance  that  he  would  have  made  other  provision  to 
meet  the  deficiency.    The  law,  common  and  statute,  makes  the 
personal  property  the  primary  fund  for  the  payment  of  debts, 
unless  such  personal  property  is  disposed  of  in  specific  legacies, 
or  the  will  expressly  charges  the  debts  on  the  realty  in  the  first 
instance.    Hence,  when  the  will  does  not  specifically  bequeath 
the  personalty,  and  does  not  charge  the  realty  in  exoneration  of 
the  personalty,  the  presumption  arises  that  the  testator  intended 
the  personalty  should  be  first  applied  to  the  payment  of   his 
debts.    All  men  are  conclusively  presumed  to  know  the  law, 
and  testators  are  no  exception  to  the  rule.    When,  however,  as 
is  claimed  in  this  case,  the  debts  exceed  the  value  of  testator's 
entire  property  not  disposed  of  by  specific  devises  and  bequests, 
no  such  presumption  can  arise.     As^said  by  Gibson,  J.,  "  the 
matter  never  was  the  subject  of  his  thoughts."    In  this  case 
it  never  entered  into  testator's  mind  that  his  personal  property, 
mentioned  in  the  third  item,  was  not  amply  sufficient  to  pay 
his  debts  and  funeral  expenses,  and,  of  consequence,  he  had  no  in- 
tention whatever  as  to  the  fund  or  source  from  which  to  provide 
for  the  balance  of  his  debts.    We  cannot  suppose  he  intended 
to  provide  against  an  event,  which,  if  he  thought  on  the  sub- 
ject, appeared  to  him  impossible.    Prudent  men  may  provide 
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for  events,  within  the  range  of  possibility.     It  would  be  unsafe 
to  travel  beyond  this  in  search  of  an  imaginary  intention. 

In  2  Jarman  on  Wills,  Perkins'  ed.  (546-7),  391-2,  the  rule 
of  marshaling  assets  for  the  payment  of  debts  is  thus  stated  : 
**  let.  The  general  personal  estate,  not  expressly  or  by  impli- 
cation  exempted.     2d.  Land  expressly  devised  to  pay  debts, 
whether  the  inheritance,  or  a  term  carved  out  of  it,  be  so  lim- 
ited.    3d.  Estates  which  descend  to  the  heir,  whether  acquired 
before  or  after  the  making  of  the  will.    4rth.  Devised  or  be- 
qoc^athed  property,  real  or  personal,  which  is  charged   with 
debts  and  those  specifically  disposed  of,  subject  to  such  charge. 
5th-     General  pecuniary  legacies  ^^  rata.    6th.  Specific  lega- 
cies jpro  rata,    7th.  Real  estate  devised."    It  will  be  seen  that 
in  the  4th  class,  no  discrimination  is  made  between  devised  real 
property,  and  bequeathed  personal  property,  while  in  the  6th 
and  7th  classes,  specific  legacies  are  first  made  liable  before 
lands  devised  can  be  subjected.    "What  are  included  in  Mr.  Jar- 
man's  6th  and  7th  classes,  are  alone  involved  in  this  suit ;  for 
we  are  dealing  alone  with  devised  lands  and  specific  legacies. 
There  are  many  highly  respectable  authorities  which  uphold 
Mr.  Jarman's  distinction.     Perhaps  a  majority  of  the  older 
American  cases  point  that  way.  The  rule  is  so  stated  in  Hoover 
▼.  Hoover^  5  Barr,  351,  although  it  was  dictum  so  far  as  it 
affects  this  case.    So  what  Lee,  J.,  said  on  this  point  in  Elliott 
V.  Carter^  9  Gratt.  541,  is  dictum.    The  following  authorities 
favor  this  view :  Rogers  v.  RogerSj  1  Paige,  188 ;  Shreve  v. 
Shreve,  2  Stockt.  Ch.  385  ;    Worley  v.  Worley,  1  Bailey's  Eq. 
397 ;  Cornwall  v.  Cornwall^  12  Simons,  298. 

Adams,  in  his  work  on  Equity,  (263)  590,  groups  the  scale 
of  liability  for  debts  into  six  classes,  his  6th  being :  ^'  Personal 
and  real  estate,  or  whether  the  personalty  is  first  liable.  It 
has  been  specifically  given,  and  not  charged  with  debts." 
On  page  (285)  597,  this  author  says :  "  In  regard  to  assets  of 
the  fourth  and  sixth  classes,  where  both  personal  and  real  estate 
are  included,  a  question  has  arisen,  whether  the  personal  and 
real  estate  should  contribute  pro  rata,  or  whether  the  person- 
alty is  first  liable.  It  has  been  determined  that  in  both  cases 
there  is  a  liability  pro  rata^  and  that  accordingly  if  land  be 
Vol.  in.~35 
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devised,  and  a  testator  die  indebted  by  a  bond,  a  specific  leg- 
atee may  compel  the  devisee  to  contribnte."  This  doctrine 
meets  the  approbation  of  Mr.  Eoper  in  his  work  on  Legacies, 
vol.  1,  p.  358,  et  aeq.  {Long  v.  Short,  1  P.  "Wms.  403,  is  the 
leading  authority  on  this  question.)  It  was  decided  by  Cowper, 
Lord  Chancellor,  in  1717.  The  question  was  between  a  devisee 
of  lands  held  in  fee,  the  donee  of  a  leasehold  estate  held  for 
a  term  of  years,  and  the  legatee  of  an  annuity  to  be  paid 
out  of  the  leasehold  estate.  There  was  a  deficiency  of  as- 
sets  to  pay  the  specialty  debts,  and  the  bill  was  filed  by  the 
executor,  who  was  the  heir,  to  marshal  the  assets,  and  to 
have  it  determined  whether  the  said  debts  should  be  charged 
on  the  real  or  leasehold  estate.  The  Lord  Chancellor  de- 
creed :  1st.  That  a  devise  of  a  rent  charge  out  of  a  term,  is 
as  much  a  specific  devise,  as  if  it  had  been  of  the  tenn  itself. 
2d.  That  the  devise  of  a  term  for  years  is  as  much  a  specific 
devise  as  a  devise  of  lands  in  fee.  Wherefore,  each  being 
equally  specific  devises,  it  would,  in  this  case,  be  an  equal  dis- 
appointment of  the  testator's  intent,  to  defeat  either,  by  snb- 
jecting  it  to  the  testator's  debts.  *  *  ♦  So  that,  to  prevent 
the  disap]>ointment  of  the  testator's  intent,  the  court  thought 
it  reasonable  that  the  devise  of  the  fee  simple  estate,  and  the 
devisees  of  the  lease  and  annuity,  should  each  contribute  to  the 
debts  by  specialty,  in  proportion  to  the  value  of  the  respective 
premises. 

Tomha  v.  Roch^  2  Coll.  490,  came  before  the  able  equity 
lawyer.  Sir  Knight  Bruce,  Vice-Chancellor.  In  an  argument 
that  is  certainly  able,  we  may  say  exhaustive,  he  ruled  that 
in  case  of  specific  legatees  and  devisees,  where  there  is  a  de- 
ficiency of  other  assets  to  pay  debts,  the  two  classes  must  con- 
tribute ratably.  That  opinion,  in  its  clearness  and  force,  is  a 
model  of  judicial  writing,  and  may  be  consulted  with  profit  bjr 
any  inquirer  after  truth.  One  expression  we  cannot  forbear 
to  copy.  He  said :  "  I  consider  it  to  be  perfectly  correct  in 
principle  to  say,  that  every  will  ought  to  be  read  as  in  effect 
embodying  a  declaration  by  the  testator,  that  the  payment  of 
his  debts  shall  be  as  far  as  possible  so  arranged  as  not  to  disap- 
point any  of  the  gifts  made  by  it,  unless  the  instrument  dis- 
closes a  different  intention."    In  SUk  v.  Prime^  2  Coll.  509, 
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after  disposing  of  all  assets  on  which  a  prior  liability  rested  for 
the  payment  of  debts,  the  coart  declared,  in  case  the  same  shall 
prov^e  insufficient,  '^  such  deficiency  is  to  be  made  good  out  of  the 
said  testator's  personal  estate  specifically  bequeathed,  and  the 
real  estate  at  Ontnewton,  devised  by  his  will  to  Sarah  Thomp- 
son, his  mother,  in  fee  ;  and  the  said  estates  are  to  contribute 
in  proportion  to  such  deficiency." 

Young  V.  Uaftsard,  1  Jones. &  LaTonche,  466,  came  before 
Sir  Edward  Sugden  when  ho  was  Lord  Chancellor.  It  was 
urged  before  him  that  Camwall  v.  Cornwall^  supra^  had  over- 
ruled Long  y.  Short.  lie  said :  '^  I  confess  I  was  surprised 
by  the  statement  that  Long  v.  Short  had  been  overruled.  I 
have  always  considered  it  as  a  binding  authority;  have  advised 
on  the  strength  pf  it ;  cited  it,  and  seen  it  acted  upon ;  and  I 
think  it  to  be  regretted,  that  that  which  has  for  so  many  years 
been  considered  as  a  settled  rule  of  law,  should  be  now  dis-> 
turbed.  I  have  a  very  great  respect  for  the  learned  judge  [Sir 
Lancelot  Shadwell,  V.-C]  by  whom  the  case  of  Cornwall  v. 
CtfrnwaU  was  decided ;  but  I  cannot  say  that  I  have  any  doubt 
that  Long  v.  Sho7't  is  still  a  binding  authority.  The  decision 
in  that  case  depended  on  this,  that,  at  law,  all  the  funds  were 
liable  to  the  debt ;  and  the  question  was,  what  was  the  in- 
tention of  the  testator  ?  The  devise  of  the  lands  and  of  th^ 
chattels  real,  and  of  the  annuity,  being  specific.  Lord  Cowpei 
referred  to  the  statute  of  fraudulent  devises,  and  said  that  that 
statute  made  real  estate  in  the  hands  of  the  devisee,  liable  to 
the  payment  of  the  specialty  debt;  and,  therefore,  finding  that 
all  the  funds  were  liable — for  this  court  does  not  pretend  to 
make  a  fund  liable  to  the  payment  of  a  demand,  to  which  it 
was  not  liable  before ;  it  never  creates  a  liability,  but  only,  by 
marshaling  funds,  prevents  a  creditor  from  disappointing  the 
intention  of  the  testator — and  finding  that  it  was  the  clear  in- 
tention of  the  testator  to  give  the  chattel  interest  in  the  legatee, 
jast  as  he  had  given  the  real  estate  to  the  devisee,  he  was  of 
opinion  that  they  ought  to  bear  the  burden  ratably  ;  and  that, 
in  that  manner,  the  intention  of  the  testator  would  be  effectu- 
ated. *  *  I  see  nothing  to  impeach  the  decision  in  Long 
T.  Short;  and  if  I  were  now  called  on  to  decide  the  question,  I 
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should  feel  myself  bound  to  support  the  authority  of  that 
case." 

In  Armstrong's  Appeal^  Sharswood,  J.,  said :  "  It  was  settled 
in  England  by  Lang  v.  Sharif  that  speciiic  devises  of  land  and 
specific  bequests  of  personalty,  mnst  abate  ratably  in  case  of  a 
deficiency  of  assets  for  the  payment  of  the  bond  debts  of  the 
testator,  because  both  lands  and  chattels  were  liable  in  law 
for  those  debts ;  and  it  was  equally  the  intention  of  the  tes- 
tator, that  the  legatee  shonld  have  the  chattel,  and  the  dev- 
isee the  land.  In  this  State,  where  lands  have  always  been 
assets  for  the  payment  of  debts  by  simple  contract,  as  well  as 
by  specialty,  the  rule  is  general — that  whenever  there  is  a  de- 
ficiency of  assets  to  pay  both  debts  and  legacies,  specific  dev- 
isees and  specific  legatees  shall  contribute  proportionably." 
(63  Penn.  St  312;  HoUoweWs  Entate,  23  Penn.  St.  223;  Beu9- 
man  v.  Fiyer,  3  Ch.  App.  Cas.  L,  R.  420 ;  BrunCs  Will,  40 
Mo.  266  ;  Chase  v.  Lookerman^  11  Gill  &  Johns.  185 ;  Gervis 
V.  Gervis^  14  Sim.  654.)  In  Leading  Cas.  in  Eq.  vol.  2,  part  1 
(notes  to  Aldrich  v.  Cooper^  8  Ves.  308),  beginning  at  page  323 
of  4th  Amer.  ed.,  is  a  full  discussion  of  this  question. 

There  are  cases  in  which  testators  blend  or  mix  realty  and 
personalty  in  the  creation  of  a  source  or  fund  for  the  payment 
of  debts  and  legacies,  which  are  governed  by  their  own  peculiar 
circumstances.  They  shed  no  direct  light  on  the  subject  we 
are  discussing.  {Broughton  v.  James^  1  Coll.  26  ;  AUy.-Gen, 
V.  Smthgate^  12  Sim.  77 ;  Roberts  v.  Walker,  1  Euss.  &  Myl. 
752  ;  IlassancleverY.  Tucker,  2  Bin.  525  ;  Whitman  v.  Norton, 
6  Bin.  395;  Levns  v.  Darling,  16  How.  U.  S.  1.)  Tliere  is 
nothing  in  Carter  v.  Balfour,  19  Ala.  814,  opposed  to  the 
views  expressed  above. 

We  hold,  that  after  exhausting  what  testator,  in  the  3d  item, 
calls  "my  entire  personal  property,"  if  there  remained  any 
portion  of  the  debts  of  the  estates  unprovided  for,  such  ex- 
cess of  debts  is  a  common  and  equal  charge  upon  the  whole 
balance  of  the  estate,  real  and  personal,  less  the  third  of  the 
land  rents,  given  in  lieu  of  dower,  to  Mrs.  Grady,  during  her 
lifetime. 

We  have  shown  heretofore  what  testator  intended  by  the 
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terras  "  my  estate,"  in  the  10th  item  of  his  will.  We  think  he 
meant  to  confer  on  his  executors  a  discretion  in  the  use  of 
what  he  had  given  to  his  daughter,  or  rather  its  income,  for  the 
purpose  therein  expressed,  should  the  personal  property  prove 
insufiBcient  for  the  purpose,  after  paying  the  debts.  If  this 
discretionary  power  was  exercised,  and  any  portion  of  the  in- 
come of  the  lands  devised  to  the  daughter  was  so  used,  then  such 
Bum  must  be  excluded  from  the  computation,  in  marshaling. 
It  gives  to  the  daughter  no  right  to  contribution  from  the 
legatees.  If,  however,  any  portion  of  the  income  and  rents 
derived  from  the  lands  devised  to  her,  or,  of  the  surplus  of 
the  cotton  claim,  which  the  will  gives-  to  her  specifically — ^to 
wit :  one-tenth  of  any  possible  recovery — has  been  employed 
and  consumed  in  the  payment  of  testator's  debts,  to  the  extent 
of  such  use  she  is  entitled  to  contribution  from  all  the  legatees 
pro  rata. 

The  bill  in  the  present  case  is  filed  by  the  executors,  and 
seeks  to  charge  the  unpaid  balance  of  the  debts  on  the  lands 
devised  to  the  daughter.  The  averments  are  not  definite 
enough  to  show  the  character  of  the  debts,  and  the  exact 
amount  of  the  original  deficiency.  There  is,  also,  a  strong  im- 
plication in  the  averments  of  the  bill  that  part  of  the  income 
of  the  real  estate  devised,  and,  perhaps,  the  daughter's  share  of 
the  cotton  money,  have  been  used  in  the  payment  of  debts,  or, 
perhaps,  in  the  expenses  of  administration  ;  and,  in  this  way, 
the  alleged  original  deficiency  of  eight  J:housand  dollars  has 
been  reduced  to  about  five  thousand  doUars.  The  bill  should 
correctly  set  forth  how  this  matter  stands ;  for  in  taking  the 
account,  with  a  view  to  marshaling,  the  daughter  will  be  enti- 
tled to  a  credit  for  the  sum  of  her  rents  and  cotton  money  so 
used.  It  is  no  answer  to  this  view  that  the  executors  have  paid 
the  pecuniary  legacies.  They  should  have  retained  enough  to 
meet  all  debts,  certain  and  contingent ;  and  in  the  assertion  of 
any  claim  to  fasten  the  charge  of  the  unpaid  debts  on  the  lands, 
they  stand  in  no  more  favorable  light  than  if  the  entire  proceeds 
of  the  cotton  claim  remained  in  their  hands.  They  paid  it  in 
tlieir  own  wrong,  and  must  abide  the  consequences  if  they  have 
no  recourse  over  against  the  legatees.    Our  purpose  in  what  we 
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have  said,  is  to  declare  that  any  part  of  the  income  of  the 
daughter's  devised  estate,  or  of  her  share  of  the  cotton  money, 
has  been  expended  in  paying  debts,  or  expenses  of  adminifitn- 
tion,  snch  snms  mnst  be  brought  into  the  account  in  any  pro- 
cess of  marshaling,  and  she  allowed  a  credit  therefor. 

The  present  bill,  as  we  have  seen,  is  by  the  execotors ;  and 
one  of  its  purposes  was  to  raise  a  fund  with  which  to  repay  the 
sureties  on  a  supersedeas  bond,  the  moneys  they  had  been  re- 
quired to  pay  on  the  affirmed  judgment  of  Leach,  Harrison  h 
Farwood,  against  the  executors  of  Grady,  58  Ala.  339.  Those 
sureties  were  the  sureties,  not  of  the  estate  of  Grady,  bat  of 
his  executors.  When  they  paid  the  money,  they  paid  it  for 
the  executors,  and  not  for  the  estate,  between  which  and  them- 
selves the  execution  of  the  bond  created  no  privity.  By  the 
payment,  a  cause  of  action  at  hiw  accrued  to  them,  against  the 
executors,  to  recover  the  money  thus  paid  for  them ;  but  they 
acquired  no  right  of  action  against  the  estate.  If  the  ex- 
ecutors themselves  had  paid  the  money,  they  would  have  been 
entitled  to  a  credit  therefor  in  their  executorial  accounts.  If 
they  had  otherwise  disbursed,  according  to  law,  all  personal  as- 
sets with  which  they  were  chargeable,  the  primary  fund  for  the 
payment  of  debts,  this  would  give  them,  the  executors,  the  right 
to  proceed  against  the  specific  legacies  and  devised  lands,  to 
have  them  marshaled,  and  themselves  reimbursed.  Bnt,  in  snch 
proceeding,  they  roust  account  for  all  assets  realized,  and  for 
all  devastavits,  and  <^n  only  recover  for  the  balance  as  for  an 
original  deficiency  of  assets.  A  deficiency  caused  by  their 
errors  in  distribution,  or,  by  a  want  of  diligence  and  prudence 
in  administration,  gives  them  no  recourse  against  remaining 
assets.  {Pearson  v.  Darrington^  11th  head-note,  32  Ala.  227- 
249.)  So,  there  may  be  cases  where  sureties,  who  have  paid 
money  for  executors,  as  charged  in  this  case,  would  have  re- 
course on  the  devised  and  bequeathed  property  for  their 
reimbursement ;  but,  in  such  case,  the  proceeding  would  be 
governed  by  the  same  rules  as  would  obtain  in  a  similar  suit 
by  executors  themselves.  They  could  only  claim  to  be  subro- 
gated to  the  rights  which  their  principals^  the  executors,  could 
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enforce  against  the  estate.  (  Van  Derveer  v.  Ware,  at  present 
term.) 

According  to  the  principles  declared  above,  the  bill  in  the 
present  case  is  defective.  This  wonld  secnre  an  affirmance  of 
the  decree  of  the  chancellor,  bnt  for  a  question  prasently  to  be 
noticed,  there  being  no  motion  or  offer  in  the  court  below  to 
amend  the  bill.  The  bill,  however,  prays  a  removal  of  the  ad- 
ministration to  the  Chancery  Court,  and  we  think  that  prayer 
shoald  have  been  granted.  There  are  trusts  to  be  executed  which 
are  of  a  very  delicate  nature,  and  the  estate,  being  required  to  be 
kept  together,  and  the  trusts  continued  for  a  series  of  years, 
-we  hold  that  a  sufficient  excuse  is  shown  by  the  executors,  why 
the  removal  should  be  made  at  their  instance. 

Ileversed  and  remanded. 

Let  the  costs  of  appeal  be*  divided  equally  between  appel- 
lants and  appellees. 


Biggs  vs.  Cbagg. 

[89  New  York,  419.] 

Patment  of  dbpitted  legacy  upon  application  of  LEGATKB. 

A  statate  atithorizing  the  payment  of  a  legacy  upon  an  application  therefor,  and 
an  aceoantin;;  to  which  the  legatee  alone  is  a  necessary  party,  will  not  warrant 
anch  payment  where  the  legacy  is  disputed.  In  such  case  there  must  he  a 
final  acoonntiog  where  all  the  parties  who  may  bo  affected  by  the  adjudication 
•re  in  court. 

Appeals  from  judgments  of  the  general  term  of  the  Sn- 
prcme  Court  in  the  first  judicial  department  afSrming  decrees 
of  the  surrogate  of  New  York  county,  settling  the  accounts 
of  appellants  as  executors  and  as  trustees  of  the  will  of  Elisha 
Biggs,  deceased. 

Austen  O.  JFoXy  for  appellants. 

Wm.  O,  Choatey  for  respondent 
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Akdrewb,  Ch.  J.  The  objection  that  (he  surrogate  had  do 
jarisdiction  to  render  the  decrees  in  question  is,  we  think,  weQ 
taken. 

The  proceedings  were  instituted  bj  the  filing  of  a  petition 
before  the  surrogate  of  the  conntj  of  New  York,  on  the  7th 
day  of  Jnne,  1870,  by  Samnel  W.  Cragg,  administrator  of 
Mary  Alice  Cragg,  deceased,  setting  forth  that  Mary  Alice 
Cragg  was  the  danghter  of  Elisha  Biggs,  deceased,  late  of  the 
city  of  New  York,  and  beneficially  interested  in  the  estate  of 
said  Elisha  Biggs,  and  in  a  trost  created  by  his  will ;  that  the 
testator  died  Angost  3, 1853,  and  that  his  will  was  duly  ad- 
mitted to  probate  before  the  said  surrogate,  September  27, 
1853 ;  that  on  the  same  day  letters  testamentary  were  issued  to 
George  W.  Bi^s  and  Joseph  K.  Biggs,  two  of  the  execotors 
named  therein ;  that  the  testatcf  left  personal  estate  amounting 
to  about  $900,003 ;  that  the  execntors  were  also  by  the  will 
appointed  trustees  of  the  trust  created  thereby ;  that  they  hare 
never  rendered  any  account  of  their  proceedings  as  execators, 
nor  as  trustees  under  the  will,  of  the  share  of  the  testator's 
estate  set  apart  for  the  benefit  of  his  danghter  Mary  Alice,  for 
life.  The  petition  concludes  with  a  prayer  that  an  order  maj 
be  issued,  requiring  the  said  George  W.  Biggs  and  Joseph 
K.  Biggs  to  render  an  account  of  their  proceedings  as  exec- 
utors, and  also  as  testamentary  trustees,  and  for  general  relief. 
The  surrogate,  upon  presentation  of  the  petition,  issued  a 
citation  pursuant  to  the  prayer  of  the  petition,  wbich  was 
served  on  the  executors.  The  executors  appeared  on  the  re- 
turn of  the  citation  and  filed  separate  accounts  as  execntors 
and  trustees,  viz.:  an  executors'  account  extending  from 
August  3, 1853,  to  May,  1870,  and  two  accounts  as  testamentary 
trustees,  one  extending  from  August  3, 1853,  to  June  29, 1860, 
and  the  other  from  the  latter  date  to  March  9, 1870.  The  pro- 
ceedings finally  resulted  in  two  decrees  made  by  the  surrogate, 
February  24,  1881,  settling  the  accounts  of  the  executors  and 
trustees  with  the  estate  of  Mary  Alice  Cragg,  and  adjudging 
the  balance  due.  By  the  decree  on  the  executors'  account,  it 
was  adjudged  that  there  was  due  to  the  estate  of  Mary  Alice 
Cragg  the  sum  of  $50,578  06,  which  the  executors  were  direct- 
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ed  to  pay  to  her  administrator.  Tho  acconnt  of  the  executors 
as  testamentary  trustees  was  settled  and  allowed  at  $120,104  44, 
which  sum  was  adjudged  to  be  the  balance  in  the  hands  of  the 
trustees  ^to  the  credit  of  the  estate  of  Mary  Alice  Cragg,  and 
which  sum,  less  costS  and  expenses,  was  also  decreed  to  be  paid 
by  the  t^l]^tees  to  her  administrator,  and  in  addition  the  trus- 
tees were  directed  to  transfer  and  deliver  to  him  sixty-six  shares 
of  the  capital  stock  of  the  New  York  Qas-light  Company,  and 
the  amount  of  certain  dividends  thereon.  The  deci'ee  of  the 
surrogate  was  affirmed  by  the  general  term. 

For  a  proper  understanding  of  the  jurisdictional  question,  it 
is  necessary  to  refer  to  certain  facts  disclosed  by  the  record. 
The  testator,  Elisha  Kiggs,  died  August  3,  1853,  leaving  a 
widow  and  six  children,  five  sons  and  ond  daughter,  surviving. 
Two  of  his  children,  William  H.  Riggs  and  Mary  Alice  Riggs, 
were  then  minors,  the  latter  having  been  born  June  29,  1839. 
His  will  was  dated  May  17, 1844,  to  which  a  codicil  was  added 
June  7,  1851.  The  testator  at  the  time  of  his  death  was  pos- 
sessed of  a  large  personal  estate  and  also  owned  real  property, 
the  amount  of  which  does  not  appear.  The  will  was  duly 
proved,  and  letters  testamentary  were  issued  thereon  to  George 
W.  Biggs  and  Joseph  E.  Kiggs,  who  qualified  as  executors  and 
who  also  accepted  the  trust  for  the  benefit  of  Mary  Alice 
Cragg  created  by  the  will,  and  have  since  managed  the  estate. 
The  testator,  by  his  will,  after  directing  the  payment  of  his 
debts,  and  providing  for  the  widow,  and  making  certain  be- 
quests, provides,  in  the  ninth  clause,  as  follows :  '^  Ninth. — 
All  the  rest,  residue  and  remainder  of  my  property  and  estate, 
both  real  and  personal,  etc.,  I  hereby  give,  devise  and  bequeath 
to  my  six  beloved  children  (naming  them)  and  to  their 
respective  heirs,  executors,  administrators  or  assigns,  in  equal 
portions,  or  share  and  share  alike,  except  the  portion  or  share 
of  my  said  daughter,  Mary  Alice  Biggs,  which  I  dispose  of  for 
her  sole  and  separate  use  and  benefit,  whether  married  or  un- 
married, as  follows,  that  is  to  say :  I  give,  devise  and  bequeath 
the  same  to  my  executors  hereinafter  named,  in  trust,  for  her 
separate  use  and  benefit,  during  her  natural  life,  to  invest  and 
improve  the  same  at  their  best  discretion,  and  to  pay  to  her. 
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from  and  after  her  arrival  at  tlie  age  of  twentj-one  jearB,  or 
marriage,  with  the  conaent  of  her  mother,  if  living,  whichever 
event  may  first  happen,  into  her  own  hands,  whether  married 
or  unmarried,  and  upon  her  own  separate  receipt,  to  be  given 
from  time  to  time,  and  not  by  way  of  anticipation,  the  net 
interest,  dividends,  or  other  periodical  income  thereof;  and  at 
her  decease,  I  hereby  give,  devise  and  bequeath  the  capital  of 
her  said  share,  or  portion,  to  her  issue,  or  other  descendants, 
in  equal  portions,  or  share  and  share  alike,  etc. ;  and  should 
my  said  daughter  not  marry,  or  marry  and  have  no  issue  that 
shall  survive  her,  and  should  she  survive  her  husband,  then, 
upon  her  decease,  I  hereby  give,  devise  and  bequeath  her  share 
and  portion  of  my  residuary  estate,  both  real  and  personal,  to 
her  surviving  brothers,  and  their  issue,  share  and  share  alike, 
except  that  the  issue  of  any  deceased  brother  are  to  take  hj 
representation."  The  ninth. clause  further  provides  that,  in 
case  his  daughter  should  marry,  and  should  die,  leaving  no 
issue,  but  leaving  her  husband  surviving,  he  should  receive  an 
annuity  of  $1,000,  etc  By  the  tenth  clause,  the  executors 
are  authorized  to  make  advances,  from  time  to  time,  for  the 
support,  maintenance  and  education  of  his  minor  children, 
during  their  minorities,  not  exceeding  $800  a  year,  and  they 
are  directed  to  keep  a  separate  account  with  each  child, 
charging  him,  or  her,  with  such  advances. 

Mary  Alice  Cragg  became  of  age  June  29,  1860.  She  was 
married  to  the  petitioner,  Samuel  W.  Cragg,  in  1869,  and  died 
March  9,  1870,  intestate,  and  without  issue,  and  the  petitioner 
was  duly  appointed  administrator  of  her  estate.  It  seems, 
from  what  can  be  gathered  from  the  record,  although  there  is 
no  distinct  proof  upon  the  subject,  that  the  executors,  from 
time  to  time,  after  the  death  of  the  testator,  set  off  portions  of 
the  estate  to  the  credit  of  the  trust,  but  retained  a  portion  of 
•the  share  of  the  testator's  daughter,  as  an  undivided  interest. 
The  surrogate,  in  stating  the  executors'  account,  ascertained,  in 
the  first  place,  the  whole  income  received  by  the  executors,  as 
such,  from  the  death  of  the  testator,  in  1853,  to  the  death  of 
Mrs.  Cragg,  in  1870,  and  awarded  to  her  one-sixth  of  the  net 
income  for  that  period,  deducting  such  payments  as  were  prop 
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erly  chargeable  to  her.  In  stating  the  tmstees'  account,  he 
charged  the  executors  with  the  whole  income  of  the  trust  estate 
during  the  same  period,  and  ascertained  the  balance  by  de- 
ducting therefrom  the  sums  properly  chargeable  to  her,  as  in 
the  other  case.  Both  accounts  are  largely  made  up  of  income 
on  the  one-sixth  share  of  the  estate  given  to  Mary  Alice  for 
life,  which  accrued  between  August  3, 1853,  the  date  of  the 
testator's  death,  and  June  29,  1860,  the  *day  on  which  she 
reached  her  majority,  and  interest  thereon.  The  testator,  at 
the  time  of  his  death,  owned  stock  in  various  railroad  and  other 
corporations,  upon  which,  after  his  death,  stock  dividends 
were  declared,  from  time  to  time,  which  were  received  by  the 
executors  and  trustees,  and  credited  to  capital,  and  not  to 
income,  amounting,  in  the  aggregate,  to  a  large  sum.  The 
surrogate,  in  making  up  the  accounts,  held  that  the  stock 
dividends  were,  as  between  the  life-tenant  and  the  remain- 
derman, income,  and  not  capital,  and  were  to  be  credited  as 
income  in  the  accountings. 

The  citation,  as  has  been  said,  by  which  the  proceeding  was 
initiated,  was  a  citation  to  the  executors  only.  The  residuary 
legatees,  other  than  the  executors,  have  not  been  brought  in, 
and  they  were  in  no  way  made  parties  to  the  proceeding,  or  to 
the  decrees  of  the  surrogate.  So  far  as  appears,  they  were 
neither  served  with  process,  nor  did  they  appear,  or  take  any 
part,  in  the  litigation.  Several  interesting  and  important  ques- 
tions, involved  in  the  determination  of  the  surrogate,  have  been 
presented  upon  the  appeal,  and  argued  with  great  ability  by  the 
respective  counsel.  One  of  these  qnestioDs  respects  the  right, 
as  between  life-tenant  and  remainderman,  to  the  income  on  the 
share  of  Mary  Alice  Riggs,  under  the  will  of  her  father,  which 
accrued  during  her  minority.  It  is  claimed,  on  the  part  of 
the  respondent,  that,  by  the  true  construction  of  the  will,  the 
income  of  her  share  which  accrued  during  her  minority, 
beyond  the  sums  directed  to  be  paid  for  her  support  and  main- 
tenance, was  to  be  accumulated,  and  to  be  paid  to  her  on  arriving 
at  the  age  of  twenty-one  years ;  and  that  this  construction  is 
necessary  to  effectuate  the  intention  of  the  testator  to  give  to 
his  daughter  the  '^  use  and  benefit "  of  the  equal  one-sixth  part 
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of  the  estate  daring  her  life ;  and  other  provisions  of  the  will, 
not  herein  referred  to,  are  relied  upon  as  confirming  this  con- 
struction. On  the  other  hand  it  is  claimed  bv  the  executors, 
that  the  share  of  the  daughter  having  been  vested  in  the  trus- 
tees, upon  the  trust  to  ^^  invest  and  improve  ".  the  same,  and  to 
pay  to  her  "  from  and  after"  her  arrival  at  majority,  the  **net 
interest,  dividends  or  other  periodical  income  thereof,"  it  was 
the  intention  of  the  testator  that  the  share  should  be  augmented 
by  adding  the  surplus  income  accruing  during  the  daughteFs 
minority,  to  the  capital  of  the  share,  and  to  give  to  her  the  in- 
come only  after  that  time  accruing  from  the  original  capital  of 
the  share  and  the  additions,  and  that  it  is  only  by  this  construc- 
tion that  effect  can  be  given  to  the  directions  of  the  testator  to 
the  trustees  to  improve  the  share  given  in  trust. 

When  the  construction  of  the  will  is  settled,  a  fnrther  ques- 
tion may  arise  as  to  the  validity  of  the  trust  as  a  trust  for 
accumulation,  and,  if  void,  whether  the  surplus  income  goes  to 
the  daughter  or  to  the  remainderman,  as  persons  entitled  to 
the  next  eventual  estate  in  the  fund. 

Another  important  question  involved  in  the  decision  of  the 
surrogate,  relates  to  the  distribution  as  between  capital  and 
income  of  stock  dividends,  declared  and  received  by  the  execu- 
tors and  trustees  during  the  existence  of  the  life-tenancy.  Are 
stock  dividends,  representing  earnings  and  profits  of  a  cor- 
poration, expended  in  construction  or  improvements  of  the 
corporate  property,  declared  during  the  life-tenancy,  to  be  re- 
garded as  between  the  life-tenant  and  remainderman,  as  ac- 
cretions to  the  capital,  or  as  income?  If  declared  out  of 
accumulated  profits  earned  before  the  inception  of  the  life- 
tenancy,  are  the  capital  or  income  as  between  these  two 
interests !  If  they  represent  earnings  made  partly  before  and 
partly  during  the  life-tenancy  are  they  apportionable  !  The 
right  to  stock  dividends  as  between  tenant  for  life  and  re- 
mainderman, has  not  been  considered  by  the  court  of  last 
resort  in  this  State.  The  decisions  upon  the  subject  in  other 
States  and  in  England  are  conflicting,  and  it  will  be  the  duty 
of  this  court,  when  occasion  arises,  to  seek  to  settle  the  ques- 
tion upon  principle,  and  establish  a  practical  rule  for  the  guid- 
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ance  of  trastees  and  others,  which  shall  be  just  and  equitable 
as  between  the  beneficiaries  of  the  two  estates. 

The  surrogate  decided  that  sarplus  income  of  the  share  of 
the  testator's  estate  given  to  his  daughter  for  life,  which  ac- 
crued during  her  minority,  was  not,  by  the  true  construction  of 
the  will,  to  be  regarded  as  an  accretion  to  the  capital,  but  was 
income,  payable  ta  the  tenant  for  life   on  her  reaching  her 
majority,  and  he  also  decided  that  stock  dividends  declared 
daring  the  life-tenancy  belong  to  the  life-tenant  and  not  to  tlie 
remaindermen.    It  is  obvious  that  the  five  sons  of  the  testa- 
tor, who,  in  the  event   which  has   happened,  are  entitled  as 
remaindermen  to  the  share  given  to  his  daughter  for  life,  are 
interested  in  the  determination  of  these  questions.    They  were 
adjudicated  by  the  surrogate  in  favor  of  the  daughter's  personal 
representative,  in  a  proceeding  between  him  and  the  executors 
exclusively,  without  bringing  in  ||lir€e  of  the  sons  of  the  testa- 
tor, or  giving   them  an   opportunity  to  be  heard.     The   de- 
crees require  the  executors  and  trustees  to  pay  over  the  fund 
to  the  petitioner,   and   when  executed,  the  fund    will  pass 
beyond   the  control   of  the  court  into  his  possession.  *It   is 
plain,  we  think,  that  if,  instead  of  resorting  to  the  Surrogate's 
Court,  the  petitioner  had  filed  a  bill  in  equity  for  the  same 
relief,  the  court  would  not  have  proceeded  to  a  decree  in  the 
case  until  all  the  parties  interested  in  the  questions,  had  by 
amendment  or  other  appropriate  proceeding,  been  brought  in 
and  made  parties  to  the  action.     For  it  is  a  general  rule  of 
courts  of  equity  that  all  persons  materially  interested  in  the 
object  of  the  suit  must  be  joined,  so  that  there  may  be  a  com- 
plete and  final  determination  of  the  controversy.     (1  Dan.  Ch. 
PI.  190 ;  Story's  Eq.  PI.  §  99.)    There  are  exceptions  to  the 
rule,  where  its  enforcement  would  cause  great  practical  incon- 
venience, or  where  the  interests  of  persons,  not  parties,  are 
deemed  to  be  protected  by  representation.     Of  the  latter  class 
is  the  case  of  a  bill  filed  by  a  single  creditor  or  legatee,  against 
an  executor  or  administrator,  for  the  satisfaction  of  his  single 
debt  or  legacy,  without  joining  the  other  creditors  or  legatees, 
or  the  next  of  kin,  although  the  allowance  of  the  particular 
debt  or  legacy  may  diminish  the  fund  in  which  they  are  inter- 
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ested.  Bat  if  special  facts  exist,  which  render  the  actual 
joinder  of  all  the  persons  interested  proper,  as  where  there  is  a 
deficiency  of  assets,  the  bill  must  ma^e  all  the  persons  so  inter- 
ested parties,  either  as  plaintiffs  or  defendants,  or  where  their 
rights  are  identical  or  not  inconsistent,  it  mast  be  filed  in  be- 
half of  the  plaintiff  and  all  others  in  the  same  relative  sitna- 
tion.  (Story's  Eq.  PI.  §  140 ;  Brown  v.  IHckeUs,  3  Johns.  Ch. 
553 ;  nallett  v.  IlaUeit,  2  Paige,  15  ;  Egberts  v.  Wood,  3  Id. 
517.)  And  in  actions  against  trustees  in  respect  to  the  trast 
property  or  for  an  accounting,  and  the  administration  of  the 
trust  estate,  all  the  cestuis  que  trust  or  beneficiaries  are  neces- 
sary parties.  (Story's  Eq.  PI.  §  207 ;  HoUand  v.  JBaier,  3  Hare, 
69 ;  Walceman  v. .  Grover,  4  Paige,  23.)  The  principle  that 
persons  not  actually  parties  to  a  suit  in  equity  may  nevertheless 
be  boand  by  the  decree,  on  the  theory  of  representation,  has, 
however,  no  proper  ap])licat^n  to  a  case  like  this.  The  per- 
gonal representatives  of  the  daughter  and  the  sons  of  the  testa- 
tor, have  a  common  interest  in  the  accounting  by  the  executors 
and  trustees,  and  conflicting  interest  in  the  distribution.  Their 
interest  in  the  taking  of  the  accounts  is  hostile  to  the  executors 
and  trustees  and  it  will  be  a  violation  of  equitable  principles  to 
permit  executors  having  an  adverse  interest  to  represent  par- 
ties not  before  the  court.  The  interest,  moreover,  of  the  ab- 
sent parties  is  not  indirect  and  consequential,  but  immediate 
and  direct. 

The  proceeding  in  question  was  not  an  action  in  equity,  but 
a  proceeding  before  a  Surrogate's  Court,  a  tribunal  of  peculiar 
and  limited  jurisdiction,  which  can  exercise  only  the  powers 
prescribed  by  the  statute  and  such  incidental  powers  as  are 
requisite  to  the  execution  of  the  powers  expressly  given,  or  to 
the  attainment  of  justice  in  the  particular  cases  to  which  its 
jurisdiction  extends.  {Sipperly  v.  Battens,  24  K  Y.  46 ;  Stil- 
well  V.  Carpenter^  59  Id.  414;  Bevan  v.  Cooper,  73  Id.  317.) 
Unless  a  warrant  for  the  jurisdiction  exercised  by  the  surro- 
gate in  the  case  can  be  found  in  the  statute,  either  expressly 
or  by  implication,  the  whole  proceedings  are  void.  By  the 
general  statute  defining  the  powers  of  surrogates'  courts, 
power  is  conferred  upon  surrogates  among  other  things  to 
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direct  and  control  the  conduct  and  eettle  the  accounts  of  exec- 
utors, and  to  enforce  the  payment  of  debts  and  legacies  (2  B. 
S.  220,  §  1),  and  the  powers  so  conferred  are  to  be  exercised 
in  the  cases  and  in  the  manner  prescribed  by*  the  statutes  of 
the  State.    (Id.)   By  chapter  782,  Laws  of  1867,  a  new  power 
was  conferred  to  compel  testamentary  trustees  to  render  ac- 
connts  of  their  proceedings  in  the  same  manner  as  executors 
and  administrators.      On  referring  to  the  particular  provisions 
of  the  statute  regulating  the  subject  of  accounting  by  executors 
before  the  surrogate,  it  will  be  seen  that  two  modes  of  account- 
ing are  provided  fol*.      One  is  had  at  the  instance  of  a  particu- 
lar creditor  or  legatee,  upon  a  citation  served  on  the  executor, 
which  may  be  followed  by  a  decree  for  the  payment  of  the  par- 
ticular debt  or  legacy,  of  the  party  instituting  the  proceeding. 
(2  R.  S.  02,  §  62 ;  Id.  116,  §  18  ;  Guild  v.  Peck,  11  Paige,  475.) 
The  other  is  what  is  known  as  the  rendering  of  a  tinal  ac- 
count, which  may  be  had  at  the  instance  of  the  executor,  upon 
a  citati6n  requiring  the  creditors,  legatees,  and  (in  case  of  in- 
testacy) the  next  of  kin  of  the  decedent,  to  appear  and  to  at- 
tend the  settlement  of  the  account,  which  must  be  served  on 
all  persons  to  whom  it  is  directed,  or  the  accounting  may  be 
had  upon  the  order  of  the  surrogate,  upon  his  own  motion 
and  without  the  application  of  an  interested  party.     (2  B.  S. 
92,  §§  52,  60,  61 ;  Smith  v.  Lawrence,  11  Paige,  206.)    When 
the  account  shall  be  rendered  and  finally  settled,  the  surrogate 
is  authorized  to  make  a  decree  for  the  payment  and  distribu- 
tion of  the  estate  remaining  in  the  hands  of  the  executors,  to 
and  among  the  creditors,  legatees,  widow  and  next  of  kin  of 
the  deceased  according  to  their  respective  rights,  and  in  such 
decree  he  shall  (the  statute  declares)  ^'  settle  and  determine  all 
questions  concerning  any  debt,  claim,  legacy,  bequest  or  dis- 
tributive share,  to  whom  the  same  shall  be  payable,  and  the 
sum  to  be  paid  to  each  person."    (2  B.  S.  95,  §  71.)    The  pro- 
ceeding in  this  case  was  a  proceeding  for  a  special  account- 
ing in  the  first  mode  referred  to.     The  executors  had  never 
rendered  an  account,  and  it  was  not  turned  into  a  final  account- 
ing either  upon  their  application  or  by  the  order  of  the  surro- 
gate.    Such  questio.ns,  therefore,  only  could  be  determined 
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by  the  surrogate,  as  were  appropriate  to  the  limited  and  special 
nature  of  the  proceeding.  The  provision  authorizing  the  sur- 
rogate to  compel  an  accounting  and  the  payment  of  a  debt  or 
legacy,  npon  the  application  of  a  particular  creditor  or  legatee, 
cannot,  we  think,  be  construed  as  authorizing  a  decree  of  pay- 
ment, except  where  the  right  to  the  debt  or  legacy  is  undis- 
puted. Other  legatees,  or  creditors,  may  incidentally  be 
affected  by  a  decree  for  the  payment  of  a  particular  debt  or 
legacy,  as  such  payment  would  reduce  the  fund  in  the  hands  of 
the  executors  or  administrators,  but.this  interest  is  indirect  and 
consequential,  and  they  are  bound  upon  the  theory  of  representa- 
tion. But  when  the  proceeding  is  by  a  creditor  to  compel  the 
payment  of  a  debt,  and  the  debt  is  not  admitted,  and  is  disputed, 
the  surrogate  has  no  power  to  adjudicate  it.  He  must  await 
the  ascertainment  of  the  debt,  by  judgment,  or  upon  a  refer- 
ence in  the  manner  pointed  out  by  the  .statute.  This  was  de- 
cided in  Tucker  v.  Tucker^  4  Keyes,  136.  This  decision  was 
based  in  part  upon  the  special  provision  of  the  statute  relating 
to  disputed  claims,  and  applies  as  well  to  a  provisional  as  to  a 
final  accounting.  The  statute  does  not  in  terms  preclude  the 
surrogate  from  decreeing  the  payment  of  a  disputed  legacy 
upon  the  application  of  one  party  upon  a  provisional  account- 
ing when  the  other  parties  interested  are  not  before  him,  but 
the  inhibition  is  we  think  necessarily  implied.  When  the  sur- 
rogate, upon  such  an  application,  can  see  that  other  persons 
claim  or  may  claim  the  same  thing  as  the  petitioner,  and  that  a 
real  question  is  presented  as  to  the  right  of  one  of  several 
persons  to  the  legacy  or  fund,  natural  justice  requires  that  he 
should  not  proceed  to  a  determination  without  the  presence 
of  all  the  parties  who  may  be  affected  by  the  adjudication. 
The  statute  provides  for  bringing  in  all  the  parties  in  interest 
on  the  final  accounting,  and  in  that  proceeding  jurisdiction  is 
conferred  to  settle  and  adjust  conflicting  rights  and  interests, 
while  no  such  authority  is  conferred  in  the  special  proceeding 
in  favor  of  a  single  creditor  or  legatee,  and  such  authority  was 
not,  we  think,  intended  to  be  given.  It  is  no  sufficient  answer 
that  the  absent  parties  will  not  be  bound  by  the  decree. 
The  fund  in  the  hands  of  the  executor  is  a  trust  fund,  and  in 
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this  case  the  fand  in  controversy  was  held  under  a  formal  trust. 
A  court  of  equity  would  not  permit  it  to  be  paid  over  without 
giving  all  the  parties  interested  in  the  determination  of  the 
question,  an  opportunity  to  be  heard.  The  surrogate  cannot 
award  it  to  one,  and  leave  the  others,  who  have  not  been  sum- 
moned, to  a  doubtful  remedy  against  the  trustees,  or  to  follow 
the  fund  into  the  hands  of  the  personal  representative  of  Mrs. 
Cragg. 

The  question  of  the  jurisdiction  of  the  surrogate  to  pass  upon 
the  construction  of  the  will  has  been  much  argued  in  this  case. 
In  support  of  the  objection  to  this  jurisdiction,  the  case  of 
Bevan  v.  Cooper,  72  N.  T.  317,  is  relied  upon,  in  which  the 
point  decided  was  that  a  surrogate  had  no  jurisdiction  to  deter- 
mine the  question  whether  certain  legacies  given  by  the  will  in 
that  case,  were  charged  upon  real  estate.  The  question  was 
not,  so  far  as  appears,  involved  in  the  accounting,  and  was  not 
necessary  to  be  determined  by  the  surrogate  as  incident  to  the 
accounting  or  distribution.  The  surrogate  could  not  enforce 
the  payment  of  the  legacies  out  of  the  land,  and  as  was  said  in 
the  opinion,  his  decree  adjudging  the  lien  claimed  would  be 
InUumJiUmen.  It  is  doubtless  true  that  a  surrogate  has  no 
general  jurisdiction  in  the  construction  of  wills.  But  where 
the  right  to  a  legacy  depends  upon  a  question  of  construction, 
which  must  be  determined  before  a  decree  for  distribution  can 
be  made,  the  surrogate  has,  we  think,  jurisdiction  under  the 
broad  grant  of  power  conferred  by  section  71,  upon  a  final  ac- 
counting where  all  parties  interested  are  before  the  court,  to 
determine  such  construction  as  incident  to  the  authority  to 
make  distribution.  There  are  many  cases  in  this  court,  on 
appeals  from  the  decisions  of  surrogates  on  final  accountings, 
which  involved  the  interpretation  and  construction  of  wills, 
and  no  question  was  made  by  counsel,  or  suggested  by  the 
court,  that  the  surrogate  had  no  power  to  construe  a  will  when 
necessary  to  the  accountiug  and  distribution.  {Stagg  v.  Jack- 
«w,  1  N.  T.  206 ;  N.  T.  IiuitUutionj  etc.  v.  Houfs  Eaira^ 
10  Id.  84 ;  ParsoM  v.  Lyman,  20  Id.  103 ;  McNaughton  v. 
MQNa/aghUm,  34  Id.  201;  Bascom  v.  Alherison,  Id.  584; 
^hit9(m  V.  Whitson,  53  Id.  479;  Cushman  v.  EoHon,  59 
Vol.  m.— 26 
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Id.  149 ;  Iloppock  v.  Tucker^  Id.  202 ;  Teed  v.  Morton,  60 
Id.  602 ;  Lawrence  v.  Lindsay,  68  Id.  108 ;  Luce  v.  Dunham, 
65  Id.  86 ;  Wheeler  v.  Ruthven,  74  Id.  428 ;  30  Am.  Bep.  315 ; 
Ferrer  v.  Pyne,  81  N.  Y.  281.) 

Bat  for  the  reason  that  the  jarisdiction  of  the  anrrogate  is 
limited  and  special,  and  that  he  could  not  in  the  prooaediog 
under  review,  determine  the  question  as  to  the  right  to  the  f  and 
in  controversy,  the  judgment  below  should  be  reversed.  We 
regret  that  this  conclusion  prevents  a  final  disposition  of  this 
already  protracted  litigation. 

Judgment  of  the  general  term  and  decree  of  the  surrogate 
reversed. 

All  concur. 

Judgment  reversed. 


BooD  ve.  HovET, 

[60  Michigan,  895.] 

Vestino  of  devise  to  children  '*now  Livnro." 

Under  a  deriae  of  a  life  estate  to  teetator^s  widow,  remainder  to  hia  bhUdren 
"  now  living,  or  who  may  be  at  the  time  of  her  deceaae."  the  eatata  rerts  in  the 
children  liying  at  testator's  death. 

Appeal  from  Lenawee. 
Action  to  construe  a  wilL 

Bean  dk  Underwood,  for  complainants. 

MiUard,  Wea/oer  &  Weaver  and  E.  R.  Rhoadee,  for  de- 
fendants appellant 

Campbell,  J.  The  controversy  in  this  case  turns  on  the 
question  whether,  under  a  will  which  created  a  life  interest  in 
lands,  the  remainder  belonged  to  those  children  who  were  liv- 
ing at  the  death  of  the  testator,  or  to  those  only  who  survived 
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the  life  tenant.  Defendants  are  the  widow  and  heirs  of  one  of 
testator's  children  who  survived  him,  but  who  died  during  the 
life  tenancy  referred  to. 

The  will  of  Lansing  Rood  was  executed  February  14th, 
1859,  and  he  died  the  following  April  All  of  the  children 
living  when  the  will  was  made  survived  him,  and  he  had  no 
posthumoDS  children.  He  left  a  widow,  Rhoby  Rood,  and  five 
sons — ^Almond  B.,  Oeorge  R.,  Ralph  M.,  Asher  B.,  and  Albert 
G.  The  widow  lived  until  March  24, 1881,  and  never  re-mar- 
ried. Almond  B.  died  unmarried  and  without  issue  a  few 
years  after  his  father.  Ralph  Rood  died  in  1879,  leaving  a 
widow  and  child,  who  a^  defendants.  The  complainants  are 
the  other  surviving  sons. 

The  wiU  in  question,  after  disposing  of  the  personal  prop- 
erty, made  the  following  disposition  of  the  real  estate : 

'^  1  do  give  and  bequeath  to  my  Mrife,  Rhoby  Rood,  all  my 
real  estate,  to  be  used  and  •  enjoyed  by  her  as  long  as  she  shall 
remain  my  widow ;  and  immediately  after  her  decease  or  mar- 
riage, I  give  and  bequeath  to  my  son  Asher  B.  Rood,  one  hun- 
dred dollars,  to  be  paid  him  out  of  my  real  estate. 

^'  I  give  and  bequeath  all  the  rest,  residue,  and  remainder 
of  my  real  and  personal  estate  to  my  children  now  living,  or 
who  may  be  at  the  time  of  her  decease  or  marriage,  to  be  di- 
vided equally  between  them,  share  and  share  alike." 

As  there  was  no  change  in  his  family  before  his  death  there 
is  no  difficulty  in  determining  who  were  meant  by  children 
"  now  living,"  and  there  was  no  child  not  then  living.  But 
two  of  the  children  then  living  afterwards  died,  and  the  ques- 
tion now  raised  is  whether  by  their  death  their  shares  went  to 
their  heirs  at  law  subject  to  the  widow's  tenure,  or  whether 
the  estate  in  remainder  was  contingent  and  only  finally  vested 
in  the  three  sons  who  survived  the  widow. 

There  can  be  no  doubt  that  the  policy  of  our  statutes  is  to 
favor  vested  estates  in  preference  to  contingent,  and  that  es- 
tates given  to  particular  devisees  shall  always  go  to  their  heirs, 
unless  a  different  purpose  is  apparent.  The  Legislature  has 
endeavored  in  every  possible  way  to  prevent  disinheritance  of 
descendants  unless  required  by  the  distinct  purpose  expressed 
by  the  testator.    (Comp.  L.  §§  4846,  4817,  4349.) 
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It  is  also  well  settled  that,  unless  an  intention  appears  to 
the  contrary,  the  will  shall  operate  from  the  death  of  the  testa- 
tor, and  estates  vest  at  that  time.  {Toms  r.  WHliamSj  41  MicL 
652 ;  EherU  v.  EhertSj  42  Mich,  404.) 

It  is  a  further  rule  that  needs  no  authority,  that  clear  lan- 
guage which  conforms  to  the  general  beneficial  policy  of  the 
law  should  not  be  strained  for  purposes  which  are  unjust  and 
unreasonable. 

We  do  not  think  it  proper  to  go  into  any  extended  discus- 
sion of  testamentary  law,  because  we  have  not  been  able  to  dis- 
cover the  least  ambiguity  in  the  language  of  this  will.  It  says, 
as  plainly  as  words  can  make  it,  that  all  of  his  children  then  Hy- 
ing shall  share  in  his  estate  not  otherwise  disposed  of ;  that  is, 
in  all  but  the  widow's  interest.  If  there  had  been  no  other 
words  no  one  could  dispute  that  their  interest  was  vested.  The 
remaining  words,  "or  who  may  be  at  the  time  of  her  decease,'^ 
might  very  well  apply  to  posthumous  diildren,  but  the  form  of 
the  expression  is  not  such  as  to  indicate  an  intent  to  qualify  the 
former  language  as  to  living  children.  The  charge  on  the  es- 
tate in  favor  of  his  son  Asher,  who  was  no  more  likely  to  sur- 
vive than  the  rest,  is  a  slight  indication  in  the  same  (Urection. 
There  is  nothing  in  the  rest  of  the  will  favoring  the  idea  that 
he  had  any  purpose  of  disinheriting  any  of  the  offspring  of  his 
children.  No  amount  of  reasoning  can  throw  much  light  on 
the  meaning  of  the  will.  In  our  opinion  the  language  used 
conforms  to  the  general  purposes  of  the  law,  and  is  best  inter- 
preted by  the  general  rules  before  referred  to.  We  think  that 
Salph  Kood  took  a  vested  interest,  and  that  defendants  are  en- 
titled to  succeed  to  it. 

The  decree  below  must  be  reversed  and  a  decree  rendered 
in  favor  of  defendants,  with  costs  of  both  courts. 
The  other  justices  concurred. 


Meaning  of  the  words  <<  children "  and  <<  grandehildren."— Hie 

word  **  children/'  in  the  absence  of  anything  to  indicate  a  contrary 
intention  on  the  part  of  the  testator,  has  been  generally  held  not  to 
include  grandchildren.    Cutter  ▼.  Doughty,  28  Wend.  518;    Palmer  t. 
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"Horn,  30  Hun,  70;  Low  v.  Harmony,  73  N.  Y.  408;  Moon  v.  Stone,  19 
Oratt.  180;  Qable's  Appeal,  40  Penn.  St.  381;  Castner's  Appeal,  88  Id. 
478;  Walker  T.  Williamson,  35  Georgia,  649;  Willis  y.  Jenkins,  80  Id. 
167 ;  Hopson  y.  Skip,  7  Bush,  647 ;  Thomson  y.  Ludington,  104  Mass. 
198;  McGuire  y.  Westmoreland,  86  Ala.  594;  Osgood  y.  Loyeiing,  38 
Maine,  464. 

The  English  cases  sustain  this  rule.  Crook  y.  Brookeing,  3  Yem.  106 ; 
Beeyes  y.  Brymer,  4  Yes.  698;  Radcliffe  y.  Buckley,  10  Id.  198;  Powell  y. 
Powell,  38  L.  T.  R.  (N.  S.  1878)  780;  Carson  y.  Carson,  1  PhiU.  Bq.  57. 

Neither  does  the  word  "  grandchildren  "  include  great-grandchildren. 
This  is  the  rule  alike  in  England  and  the  United  States.  Earl  of  Oxford 
y.  Churchill,  8  Yes.  &  B.  69 ;  Loyeday  y.  Hopkins,  Amb.  378 ;  Fenn  y . 
Death,  38  Beay.  78;  Yeates  y.  Qill,  9  B.  Mon.  304;  Pemberton  y.  Parke.  5 
Binn.  601 ;  Dooling  y.  Hobbs,  5  Harring.  405. 

The  word  *' children,"  on  the  contrary,  is  held  to  include  grand- 
children : 

(a,)  When  there  are  no  children. 

(5.)  When  it  appears  to  be  the  intention  of  the  testator. 

(&)  When  the  word  appears  to  haye  been  used  as  a  word  of  limitation, 
«quiyalent  to  issue  or  descendants. 

1.  So  held  when  there  are  no  children.  Crook  y.  Whitney,  7  D.,  M.  & 
O.  496;  Bwing  y.  Hoadley,  4  Litt.  849;  Berry  y.  Berry,  9  W.  R.  889. 

3.  Where  it  appears  to  be  the  intention  of  the  testator.  Houghton  y. 
Kondall,  7  Allen,  73;  Beebe  y.  Estabrook,  79  N.  Y.  346;  Prowatt  y.  Bed- 
man,  87  Id.  43;  Long  y.  Labor,  8  Penn.  St.  381 ;  Soryer  y.  Bemdt,  10  Id. 
218;  Hughes  y.  Hughes,  13  B.  Mon.  131 ;  Utz's  Estate,  43  Cal.  301 ;  Church 
T.  Tyacke,  38  W.  R.  91 ;  Lord  Woodhouslee  y.  Dalrymple,  3  Met.  419;  Gill 
▼.  Shelley,  3  R.  &  My.  386. 

8.  Where  the  word  appears  to  haye  been  used  or  equiyalent  to  "  issue  ^ 
or  "descendant."  In  re  QawhalPs  Trusts,  8  D.,  M.  &  G.  480;  Doed. 
Jones  y.  Dayies,  4  B.  A;  Ad.  43;  Raggett  y.  Beaty,  3  M.  &  Pay.  513;  b.  c, 
5Bing.  348;  Beacroft  y.  Strawn,  67  Illinois,  38;  Guthrie*s  Appeal,  87 
Penn.  St.  9 ;  Yansant  y.  Morris,  35  Ala.  385 ;  Fairchild  y.  Crane,  3  Beas. 
105 ;  Moran  y.  DiUehoy,  8  Bush,  434;  Lockland  y.  Downing,  11  B.  Mon. 
^3;  Haldeman  ▼.  Haldeman,  40  Penn.  St.  39;  YamalPs  Appeal,  70  Id.  335; 
Edwards  y.  Bibb,  48  Ala.  666. 

The  word  *'  children "  will  include  children  by  different  marriages. 
Carroll  y.  Carroll,  30  Texas,  731;  Bxprrrte  Ilchester,  7  Yes.  368  ;  Isaac  y. 
Hughes,  L.  R.  9  Eq.  191. 

The  word  "'  grandchildren  "  has  been  held  not  to  include  a  giand^n^s 
widow.    Hussey  y.  Berkeley,  3  Ed.  194. 

Neither  does  the  word  "  children  "  include  step-children.  Be  Hallett, 
6  Paige's  Ch.  875;  Fouke  y.  Kemp,  5  Harr.  A  J.  135 ;  Sydnor  y.  Palmer, 
139  Wisconsin,  336. 
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Nor  does  it  include  an  adopted  child.  Schafer  y.  Even,  54  Penn.  8t» 
304. 

If  the  word  '*  children  "  is  extended  beyon^  its  strict  primary  meaning 
it  has  been  held  in  England  then  to  include  issue  of  every  degree.  Pride 
V.  Tooks,  8  De  G.  &  J.  376 ;  Crooks  v.  WhiUcy,  7  D.,  M.  &  G.  496. 

The  word  *'  children  ^  means  legitimate  children,  to  the  exclusioo  of 
illegitimate  children,  as  a  rule.  Bennett  y.  Caye,  18  La.  Ann.  690;  CoUina 
y.  Hoxie,  9  Paige,  81 ;  Hughes  v.  Knowlton,  87  Conn.  429 ;  Dane  y. 
Walker,  109  Mass.  179;  Stewart  y.  Stewart,  4  Stew.  (N.  J.)  899;  Ponrera 
y.  McEachem,  7  S.  C.  290 ;  Gelston  y.  Shilds,  16  Hun,  148. 


Obockbb  v9.  Dillon. 

[188  MaasaohnsetU,  91.] 


Same   pebbon   executob  akd  tbustee. — In  what   capactit 
funds  held. — conyebsion  of  ffbust  propebty  bt  bene- 

FICIABT. 

Where  an  executor  is  also  trastee  under  a  will,  to  impose  on  him  liability  in  the 
latter  capacity  there  must  he  some  authoritatiTe  and  notorioos  act  on  his  part 
showing  a  transfer  of  property  from  himself  in  one  capacity  to  himself  in  an 
other,  such  as  the  filing  and  settlement  of  his  account  as  executor,  crediting 
himself  with  fands  as  held  hy  him  as  trastee.. 

If  a  cettui  gtte  irtut  fraudulently  obtains  from  his  tmstee  property  forming  part 
of  the  principal  of  the  trust  fund  and  conyerts  it  to  his  own  use,  a  snccoasor  to 
the  trustee  may  retain  out  of  the  income  afterwards  accruing  to  the  bencfidary , 
the  amount  eo  converted. 

Bill  in  equity  by  Uriel  H,  Crocker,  appointed  tmstee  un- 
der the  will  of  James  Dillon,  and  administrator  de  bonis  nanj 
with  the  will  annexed,  of  said  testator,  in  place  of  one  Kand^ 
against  James  Dillon  and  others,  to  obtain  the  instructions  of 
the  court. 

In  the  court  below  a  decree  was  entered  that  the  bequests 
for  the  benefit  of  Mary  E.  Brigham,  Perry  Brigham  and  Sa- 
lome M.  Haven  had  been  paid  in  full ;   that  plaintiff  should 
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-  n^ithbold  the  sum  of  $2,505  from  the  income  of  James  Dillon  ; 
and  that  one-half  of  the  net  income  of  the  residuary  trust  fund 
Bbonld  be  paid  to  Minnie  M.  Dillon,  and  one-quarter  to  £d< 
ward  S.  Dillon  and  James  Dillon,  respectively/ 

J7.  W.  CAapltnj  for  plaintiff. 

Jf .  Storey^  for  Mary  E.  Brigham,  Perry  Brigham  and  Sa« 
lome  M.  Haven. 

TT.  W.  Vaughany  for  James  Dillon. 

B.  H.  Sproffue,  for  Edward  S.  Dillon  and  Minnie  M.  DiU 
Ion. 

Endioott,  J.  Two  questions  are  now  presented  in  this  case : 
First,  whether  the  three  legacies  named  in  the  will  of  James 
Dillon  to  one  Rand  and  John  Dillon,  as  trustees  for  Mary  £. 
Brigham,  Perry  Brigham,  and  Salome  M.  Haven  respectively, 
have  been  paid  to  the  trustees  by  Rand,  as  executor.  Second, 
whether  from  the  income  of  James  Dillon,  who  is  one  of  the 
cestuia  que  trust  under  the  residuary  clause  of  the  will,  the 
plaintiff,  as  trustee,  can  withhold  the  amount  of  $2,505  which 
James  Dillon  has  converted  to  his  own  use  from  the  principal 
of  the  trust  fund. 

James  Dillon  died  in  1872,  leaving  a  will  in  which  Rand 
was  named  executor,  and  by  the  terms  of  the  will  he  was  ex- 
empted from  giving  sureties  on  his  bond.  The  will  was  ad- 
mitted to  probate  in  June,  1872.  Rand  accepted  the  trust,  and 
gave  bond  without  sureties.  By  this  will  the  testator  gave 
legacies  to  his  two  sisters  of  $5,000  each  ;  and  $15,000  in  trust 
to  Rand  and  John  Dillon,  to  pay  the  income  for  life  to  Mary 
E.  Brigham,  the  principal  at  her  decease  to  fall  into  the  resi- 
due. He  also  gave  to  them  $5,000  in  trust,  the  income  to  be 
paid  to  Perry  Brigham,  until  he  attained  the  age  of  twenty-one 
years,  the  principal  then  to  be  paid  to  him,  but  in  case  of  his 
death  before  twenty-one  to  fall  into  the  residue ;  and  a  like  sum 
was  given  to  them  upon  a  similar  trust  in  favor  of  Salome  M. 
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Hayen.  The  residue  of  the  estate  was  to  be  divided  into  six 
equal  parts.  One  sixth  to  be  paid  absolutely  to  each  of  his  two 
sons,  James  and  Edward  S.  Dillon,  and  the  remaining  four 
sixths  to  Rand  and  John  Dillon,  in  trust,  the  income  thereof 
to  be  paid  over  in  equal  parts  to  his  three  children,  James  Dil- 
lon, £dward  S.  Dillon,  and  Minnie  M.  Dillon,  during  their 
lives  respectively.  And  provision  was  made  for  the  distribu- 
tion of  the  principal  on  the  death  of  each  beneficiaiy. 

The  will  evidently  contemplates  that  one  trustee  might  act, 
as  it  gives  full  power  to  both  trustees,  or  to  the  survivor,  to 
deal  with  the  trust  estate.  John  Dillon  was  never  appointed 
trustee,  and  his  resignation  of  the  trust  was  filed  in  the  Pro- 
bate Court,  and  was  accepted  on  June  7, 1875.  Rand  was  not 
appointed  trustee  until  June  14,  1875,  when  he  gave  bond 
without  sureties  under  the  St.  of  1873,  c.  122,  and  received 
a  certificate  of  appointment  from  the  Probate  Court.  On  the 
same  day  that  he  was  thus  appointed  sole  trustee,  his  first 
account  as  executor,  filed  some  time  after  January,  1875,  was 
allowed  in  the  Probate  Court,  at  the  request  of  James  Dil- 
lon, Edward  8.  Dillon  and  Minnie  M.  Dillon,  without  farther 
notice.  This  account  contained  no  later  date  than  Jannaiy 
7, 1875,  and  in  it  Rand  credits  himself,  as  executor,  witii 
$15,000  paid  to  the  trustees  of  Mary  E.  Brigham,  with  $5,000 
paid  to  the  trustees  of  Perry  Brigham,  and  with  $5,000  paid 
to  the  trustees  of  Salome  M.  Haven.  It  is  to  be  remembered 
that,  simultaneously  with  the  allowance  of  this  account,  Band 
was  appointed  sole  trustee.  Previously  to  June  14,  and  on 
that  day,  Rand  had  sufficient  personal  estate  in  his  hands  to 
pay  these  sums. 

Three  other  accounts,  entitled  ^'trustees'  first  account," 
signed  by  Rand  and  John  Dillon,  as  trustees  for  the  benefit 
of  Mary  £.  Brigham,  Perry  Brigham  and  Salome  M.  Haven, 
were  allowed  by  the  Probate  Court  on  June  14,  with  the  writ- 
ten assent  of  the  several  cestuis  que  trust  These  accounts 
contained  items  of  income  paid  over  to  the  several  cestuia  que 
trust,  as  received  from  the  executor  from  time  to  time  prior  to 
January,  1875.  The  payments  were  made  by  Rand  alone, 
John  Dillon  having  taken  no  active  part  in  the  management  of 
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the  trust  before  he  declined  the  ofSce.  Rand,  as  executor,  was 
not  bonnd  to  pay  over  these  items  to  himself  and  Dillon  as 
trustees ;  bat,  as  these  items  would  be  receiyed  for  the  benefit 
of  the  beneficiaries,  subject  only  to  the  contingency  that  the 
estate  might  prove  insolvent,  the  executor  might  safely  advance 
these  amounts,  the  trustees  being  liable  to  return  the  same,  if 
required  by  the  executor  for  the  payment  of  debts.  But  this 
<5ontingency  did  not  arise,  for  the  estate  at  that  time  was  per- 
fectly solvent.  This  course  pursued  by  Rand  wrfs  in  conform- 
ity with  the  decision  in  Minot  v,  Amory^  2  Cush.  8Y7.  These 
accounts,  therefore,  simply  show  payment  to  the  trustees  be- 
fore their  formal  appointment,  and  before  the  transfer  to  them, 
or  the  survivor  of  them,  of  the  principal  of  the  trust  funds ; 
and  it  was  proper  that  they  should  contain  the  statement,  that 
no  other  payments  had  been  made  to  Dillon  and  Rand  as  joint 
trastees.  This  statement  cannot  be  regarded  as  contradictory 
to  the  statement  in  Rand's  first  account  as  executor,  that  he 
had  paid  over  the  several  sums  due  to  the  trustees  of  Mary 
E.  Brigham,  Perry  Brigham  and  Salome  M.  Haven,  for  that 
fact  could  not  appear  until  Rand  had,  by  an  account,  discharged 
himself  as  executor,  by  transferring  the  funds  to  himself  as 
trustee.  {Cankey  v.  JHokinsonj  13  Met.  51.)  Rand,  in  his  ac- 
count as  executor,  credits  himself  with  the  several  payments 
made  in  these  so-called  trustees'  accounts. 

A  second  and  final  account  by  Rand,  as  executor,  was  al- 
lowed in  tlie  Probate  Court,  in  March,  1877,  showing  his  dis- 
bursements  of  all  the  assets  in  his  hands  as  executor  when  the 
first  account  was  rendered,  in  which  he  credits  himself  with 
$7,964  82  paid  to  the  trustees  under  the  will  of  James  Dillon ; 
and,  on  the  same  day,  the  Probate  Court  allowed  a  first  and 
second  account  of  Rand,  as  sole  trustee,  under  the  residuary 
clause  of  the  will,  for  the  benefit  of  James  Dillon,  Edward  8. 
Dillon  and  Minnie  M.  Djllon,  in  which  he  charges  himself  with 
this  sum  of  $7,964  32.  He  filed  no  accounts  as  trustee  for  the 
Brighams  and  Salome  M.  Haven. 

It  appears  by  these  accounts  that  Rand  had  settled  the  es- 
tate, and  accounted  for  all  the  personal  property  in  his  hands 
as  executor,  and  had  paid  over  to  the  several  trusts  of  which 
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he  was  the  trustee  the  several  sums  to  which  they  were  en- 
titled. 

In  April,  1877,  he  fled  fi'om  the  Commonwealth,  and  soon 
after  from  the  United  States,  having  apparently  squandered  or 
appropriated  to  his  own  use  the  great  bulk  of  the  funds  whidi 
by  his  several  accounts  he  held  as  trustee.  Before  he  left  the 
United  States,  and  while  in  New  Jersey,  James  Dillon,  one  of 
the  beneficiaries  under  the  residuary  clause,  who  held  a  power 
of  attorney  from  Rand,  as  trustee,  to  manage  the  trust  estate 
and  make  payments  on  account  of  it,  obtained  from  him  a 
transfer,  as  executor,  of  one  hundred  and  fifty-five  shares  of 
the  stock  of  the  Boston  Wharf  Company,  which  was  known  by 
Dillon  to  be  part  of  the  principal  of  the  trust  estate  held  by 
Band.  By  pledging  this  stock  Dillon  raised  $4,928 ;  a  portion 
of  this  he  paid  to  Mary  £.  Brigham  as  the  income  of  the  trust 
in  her  favor,  a  portion  to  the  account  of  Edward  8.  Dillon  and 
Minnie  M.  Dillon,  and  the  balance  of  $2,505  he  retained  him- 
self. In  May,  1876,  Dillon  also  obtained  from  Rand  a  transfer 
of  twenty  shares  of  stock  in  the  Old  Colony  Railroad  Company, 
which  stood  in  Rand's  name  as  executor.  Dillon  sold  these 
shares  and  appropriated  the  proceeds  to  his  own  use. 

The  only  personal  property  of  any  present  value  which  the 
plaintiff — who,  after  Rand's  removal,  was  appointed  trustee 
under  the  will,  and  also  administrator  with  the  will  annexed— 
has  been  enabled  to  obtain  as  trustee,  is  nine  shares  in  the  At- 
lantic National  Bank.  The  plaintiff  has  also  received  the  rents 
of  certain  real  estate,  which  is  described  in  an  indenture  made 
June  4,  L875,  by  Rand,  as  executor,  and  James  Dillon  and  Ed- 
ward S.  Dillon,  containing  a  release  of  James  Dillon  and  Ed- 
ward S.  Dillon  to  Rand  and  John  Dillon,  as  trustees,  and  also 
containing  a  release  by  Rand,  as  executor,  to  James  and  Edward 
S.  Dillon  of  certain  other  real  estate.  This  division  embraced 
all  the  real  estate  remaining  unsold. 

After  his  appointment  the  plaintiff  received,  among  other 
papers  left  by  Rand,  a  note  of  Rand  to  himself,  as  trustee,  for 
$7,964,  bei^g  the  same  amount  he  had  charged  himself  with  as 
trustee  for  the  Dillons,  two  notes  of  $5,000  each,  signed  by 
him,  payable  to  himself  as  trustee  for  Perry  Brigham  and  Sa- 
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lome  M.  Haven  respectively,  and  a  note  of  $1,690.  On  all 
these  notes,  which  were  dated  January  1, 1875,  interest  was  in- 
dorsed to  January  1,  1877.  There  was  also  a  note  of  James. 
Dillon  to  Eand,  as  trustee,  for  a  small  amount.  These  notes 
were  admitted  by  the  master,  but  not  on  the  question  of  the 
payment  of  the  trust  fund  to  the  trustee.  They  were  compe- 
tent as  showing  Band's  management  of  the  trust  estate.  The 
master  finds  that  all  the  notes  were  made  aiter  September, 
1875.  There  was  no  note  to  himself,  as  trustee,  for  Mary  Ew 
Brigham. 

There  was  also  put  in  evidence,  before  the  master,  accounts* 
of  the  Brigham  and  Haven  trust  funds  entered  by  Band  in  an 
acoonnt-book  during  his  trusteeship.  They  purported  to  show 
receipts,  January  1,  1875,  by  Band,  trustee,  of  the  amounts  of 
those  funds.  On  the  account  with  Mary  E.  Brigham  were 
entered  various  dividends  on  shares  of  stock  in  the  Atlantic 
National  Bank,  the  Boston  Wharf  Company  and  the  Old  Col- 
ony Bailroad  Company,  together  with  interest  on  the  note  of 
$1,690.  Evidence  was  introduced  before  the  master  bearing 
on  the  time  when  the  entries  were  made,  but  the  master 
merely  finds  that  they  were  made  by  Band  while  trustee.  It 
does  not  appear  in  the  master's  report,  nor  was  it  contended  in 
the  argument,  that  Band  did  not  in  fact  pay  income  to  the 
Brighams  and  Haven,  while  he  was  trustee,  under  his  appoint- 
ment as  such,  though  he  never  filed  an  account  to  that  effect. 

This  statement  shows  great  irregularity  and  criminal  mis- 
conduct on  the  part  of  Band,  in  the  management  of  the  trusts 
assumed  by  him  under  the  will.  For,  as  it  is  expressly  agreed^ 
that  on  June  14,  1875,  when  Band's  first  account  as  executor 
was  allowed,  he  had  in  his  hands  enough  personal  estate  to  pay 
the  specific  bequests  in  trust  for  the  benefit  of  the  Brighams 
and  Salome  M.  Haven,  it  must  be  assumed  that  his  defalcations 
occurred  after  that  time.  And  the  question  is  whether  the  loss, 
is  to  fall  upon  the  trusts  created  in  their  favor,  or  upon  the 
legatees  under  the  residuary  clause. 

There  are  two  important  findings  of  the  master,  so  far  as 
the  first  question  to  be  decided  is  concerned.  1.  ''  1  find  that, 
by  rendering  said  accounts  as  executor  and  trustee.  Band  be- 
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came  and  was  chargeable,  as  trustee  under  the  will,  with  per- 
4Sonal  property  to  the  amonnt  of  $7,964  32  held  for  Jamee, 
Edward  S.  and  Minnie  M.  Dillon,  with  personal  property  to 
the  amount  of  $15,000  held  for  Mary  £.  Brigham,  with  per- 
sonal property  to  the  amount  of  $5,000  held  for  Perry  Brig- 
ham,  and  with  personal  property  held  for  Salome  M.  Haven 
to  the  amount  of  $5,000.  I  find,  on  the  evidence  of  said  ac- 
counts, that  personal  property  to  the  amount  of  the  three  sums 
last  named  was  transferred  to  the  trust  on  or  prior  to  the 
fourteenth  day  of  June,  1875."  2.  '<  I  find  that  the  stocks 
mentioned  were  not  specifically  appropriated  to  either  of  the 
trust  funds."  The  second  finding  refers  to  the  shares  of  stock 
on  which  dividends  had  been  paid  to  Mary  E.  Brigham,  some 
of  which  shares  are  now  in  the  hands  of  the  piaintifiE;  and 
it  is  only  of  importance  in  that  it  excludes  her  from  contend- 
ing that  these  shares  form  a  part  of  the  trust  fund  for  her 
benefit. 

It  is  true,  as  contended  by  the  counsel  for  the  Brighama 
«nd  Haven,  that  nothing  but  the  payment  of  l^acies  can  dis- 
charge the  claim  of  the  legatees  upon  the  testator's  estate. 
And  where  the  bequests  are  given  in  trust,  and  the  executor 
and  the  trustee  named  in  the  will  are  different  persons,  it  must 
appear  that  there  was  a  specific  and  absolute  transfer  of  the 
trust  fund  by  the  executor  to  a  trustee  duly  qualified  to  receive 
it.  But  where  the  same  person  is  named  both  as  executor 
and  trustee  under  a  will,  and  the  same  hand  is  to  pay  and 
receive  the  money,  there  can  be  no  evidence  of  the  actual 
transfer  of  the  property  from  himself  in  one  capacity  to  him- 
self in  another,  except  from  some  declaration  or  authoritative 
and  notoridus  act  on  his  part  showing  a  change  in  the  manner 
in  which  the  property  is  held.  And  an  executor  who  is  also 
trustee  under  a  will  cannot  be  considered  as  holding  any  part 
of  the  assets  in  the  latter  capacity  until  he  has  settled  an  account 
in  the  Probate  Court  as  executor,  in  which  he  is  credited  as 
executor  with  the  amonnt  which  he  holds  as  trustee ;  and  such 
account  should  not  be  allowed  by  the  judge  of  probate,  with- 
out first  requiring  him  to  give  bond  for  the  faithful  perform- 
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anoe  of  his  duties  as  tmstee.    {HaU  v.  Cv^hingy  9  Pick.  395^ 
409.) 

In  Conkey  t.  Dickinson^  13  Met.  51,  54,  it  was  said  bj  Mr. 
Jiistice  Wilde,  in  citing  HaU  y.  Citshmgy  '^  that  case,  it  is  true,. 
did  not  necessarily  require  a  decision  on  that  point ;  but  it  was 
supposed  that  it  would  become  important  on  a  hearing  in  chan- 
cery, and  it  was  therefore  argued  by  counsel,  and  the  question 
was  decided  after  full  deliberation ;  and  we  see  no  cause  to* 
doubt  the  correctness  of  the  decision." 

But  it  is  contended,  that  a  payment  by  the  executor  to 
himself  as  trustee  can  only  be  established  by  filing  both  an  ex- 
ecutor's account  showing  payment  to  the  trustee,  and  a  trus- 
tee's account  showing  the  receipt  of  the  payment.  We  are  not 
aware  of  any  case  in  this  Commonwealth  where  that  has  been 
expressly  decided  to  be  necessary,  and  the  cases  cited  by  coun- 
sel do  not  sustain  the  proposition.  A  sworn  account,  allowed 
in  the  Probate  Court,  in  which  the  executor  credits  himself 
with  the  amount  of  such  a  bequest  as  a  payment  to  the  trustee 
under  the  will,  he  being  the  trustee  named  therein,  and  his 
appointment  at  the  same  time  as  trustee,  and  his  giving  the 
bond  required  by  law  for  the  faithful  performance  of  his  duties 
as  such,  would  certainly  seem  to  discharge  him  as  executor, 
and  vest  the  trust  fund  in  him  as  trastee.  His  obligation  to 
file  an  inventory  or  an  account  is  a  duty  imposed  upon  him  by 
his  bond,  and  it  cannot  be  that  his  failure  or  neglect  to  perform 
such  dnty  as  trustee,  in  regard  to  the  trust  fund,  can  render 
him  still  liable  only  as  executor  and  not  as  trustee.  It  would 
be  a  breach  of  his  bond  as  trustee  and  not  of  his  bond  as 
executor. 

In  UcM  V.  Gushing^  vhi  aupra^  a  testator  left  his  personal 
property  to  his  children,  and  directed  his  executors  to  invest  it 
and  hold  it  for  their  education  and  maintenance,  and  to  divide 
the  principal  among  them  as  they  became  entitled  to  it  re- 
spectively under  the  terms  of  the  will.  The  action  was  on 
the  bond  of  one  of  the  executors,  and  the  alleged  breach  was 
that  the  executor  received  and  held  in  his  hands,  while  exec- 
utor, and  during  the  minority  of  the  children,  a  large  amount 
of  personal  property,  after  the  payment  of  all  debts  and  charges 
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in  settling  the  estate,  and  refused  to  dispose  of  and  invest  it 
according  to  the  directions  of  the  will.  It  was  held  that  the 
action  could  be  maintained,  as  the  executor  had  neglected  his 
official  duty.  It  was  contended  by  the  defendants  that  a  trans- 
mutation of  the  property  was  effected  by  operation  of  law  to 
the  executor  as  trustee,  and  his  duties  as  executor  ceased,  and 
the  sureties  on  his  executor's  bond  were  not  liable.  But  Mr. 
Justice  Wilde  said :  *'  Before  there  could  be  any  transmutation 
of  property,  as  contended  for  by  the  defendants'  counael,  the 
•executor  must  have  settled  his  final  account  of  admiuiatration 
in  the  Court  of  Probate,  in  which  the  balance  due  from  him  as 
•executor  should  be  allowed  to  his  credit,  as  being  retained  by 
him  in  his  capacity  as  trustee  for  the  minor  children.  And 
8uch  an  allowance  would  not,  it  is  to  be  presumed,  be  made  by 
the  judge  of  probate,  Mrithout  first  requiring  him  to  give  bond 
for  the  faithful  performance  of  his  duties  as  trustee." 

This  case  is  affirmed  in  Conkey  y.  Dickinson^  13  Met  51, 
which  holds  that,  where  the  same  person  is  both  an  executor 
and  a  guardian,  he  is  not  chargeable,  as  guardian,  with  the 
amount  of  a  legacy  left  to  his  ward,  nntil  he  credits  himself 
with  it  in  his  account  as  executor  as  paid  to  himself  as  guard- 
ian,  and  this  account  is  allowed  by  the  Probate  Court ;  and 
that  the  fact  that  he  charges  himself  with  the  legacy  in  an  ac- 
count prepared  by  him  as  guardian,  but  not  presented  to  the 
Probate  Court,  is  immaterial. 

In  Newcomb  v.  WilUams,  9  Met.  525.  the  action  was  on  an 
executor's  bond.  Two  persons  were  appointed  executons. 
The  testator  gave  all  his  property  to  certain  nephews,  subject 
to  the  payment  of  his  debts,  and  provided  that  Russell,  one  of 
the  executors,  should  be  trustee  to  hold  the  same  upon  certain 
trusts,  and  in  the  manner  directed  by  the  will.  The  execntors 
rendered  an  account  of  their  administration,  showing  a  balance 
for  which  they  were  accountable,  and  which  was  retained  in 
the  sole  possession  of  Russell,  who  was  named  trustee  in  the 
will.  No  other  account  was  rendered  by  both  executors,  but 
Russell  rendered  a  further  account,  and  the  Probate  Court 
ordered  that  he  should  pay  the  balance  thereof  to  the  nephews, 
as  directed  by  the  will,  but  he  failed  to  do  so.     He  had  not 
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been  appointed  or  given  bond  as  trustee,  and  had  not  assumed 
or  elected  to  act  in  that  capacity,  and  the  accounts  did  not. 
show  that  the  balance  had  been  paid  to  him  as  trustee.  It  was 
held  that  the  taking  of  the  money  by  Enssell  under  these  cir- 
cumstances did  not  discharge  the  executors,  although  Russell 
was  named  sole  trustee ;  and  that  the  action  could  be  main- 
tained on  their  bond. 

In  EUiott  V.  Sparrell,  114  Mass.  404,  which  was  an  action 
of  contract  to  recover  interest  upon  a  legacy,  the  following 
facts  appeared :  Joshua  Magonn  died  in  1857,  leaving  a  will, 
in  which  he  gave  to  his  granddaughter  a  legacy  of  $500,  to  be 
paid  to  her  by  his  executors  when  she  should  arrive  at  the  age 
of  twenty-one  years,  and  made  further  provision  as  to  its  dis- 
tribution in  case  of  her  death  before  reaching  that  age,  and 
also  this  provision  :  "  The  said  five  hnndred  dollars  bequeathed 
to  my  granddaughter  Lucy  C.  Elliott,  I  direct  to  be  taken  from 
my  personal  estate,  before  making  a  division  of  the  same,  and 
invested  by  my  executors  for  the  especial  purpose  of  paying 
the  above-named  legacy.''  John  Sparrell  and  James  W.  Ma- 
gonn were  duly  appointed  executors.  Lucy  0.  Elliott,  the 
plaintiff,  became  of  the  age  of  twenty-one  years  on  October 
10, 1872,  and  soon  after  demanded  of  the  executors  the  legacy, 
and  the  income  and  interest  thereof.  James  W.  Magoun  paid 
her  $500,  with  interest  thereon  from  October  10,  1872 ;  both 
he  and  Sparrell  refused  to  pay  income  or  interest  thereon 
accming  prior  to  October  10,  1872.  The  execntors  filed  sepa- 
rate accounts.  In  the  account  of  Sparrell,  allowed  April  12, 
1869,  this  payment  appears:  "To  legacy  to  T.  J.  Elliott's 
daughter,  $500 ; "  and  in  Magonn's  account,  allowed  February 
8,  185d,  this  receipt  appears :  "  February  4, 1858.  Cash  of 
John  Sparrell,  $500."  In  Magoun's  account,  allowed  May  8, 
1860,  was  the  following  item  of  payment :  "  By  cash  in  his 
hands  reserved  for  the  payment  of  legacy  given  by  the  will  of 
the  deceased  to  be  paid  Lucy  C.  Elliott  on  her  arriving  at  the 
age  of  twenty-one  years,  $500."  It  was  held  that  it  was  the 
clear  meaning  of  the  wiU  that  the  $500  should  be  separated 
from  the  rest  of  the  estate  and  invested  so  as  to  bear  inter- 
est, and  the  accumulation  would  belong  to  the  legatee  and  be- 


416  AMERICAN  PROBATE  REPORTa 

came  part  of  the  legacy  to  be  paid  her  at  twenty-oDe. 
And  it  was  said :  "  The  only  question,  therefore,  is  whether 
the  sum  of  $500  was  taken  from  the  other  personal  estate  by 
the  executors,  as  directed,  and  set  apart  as  the  legacy  to  the 
plaintiff.  On  this  point  we  think  the  accounts  of  the  exec- 
utors are  decisive  that  it  was."  ^^  It  has  been  so  held  by  the 
execntor,  separate  from  the  other  personal  property,  as  the 
legacy  of  the  plaintiff;  and  this  appears  in  the  most  anthorita- 
tive  form  in  which  the  act  of  an  executor  can  be  established, 
by  his  sworn  account  in  the  Probate  Court."  ^'Itisan'sa- 
thoritative  and  notorious  act,'  showing  a  change  in  the  manner 
in  which  the  property  was  held,  as  mentioned  in  IfewconJk 
V.  WiUiams,  9  Met.  525,  534." 

So,  upon  the  facts  of  the  case  before  us,  there  were  authori- 
tative and  notorious  acts  of  Eand  showing  a  chan^  of  the 
property  from  himself  as  executor  to  himself  as  trustee,  and 
we  are  of  opinion,  therefore,  that  the  bequests  for  the  benefit 
of  Mary  £.  Brigham,  Perry  Brigham  and  Salome  M.  Haven 
have  been  paid.  If  there  had  been  sureties  on  Band's  bonds, 
we  cannot  doubt  that  the  sureties  on  the  executor's  bond  would 
have  been  discharged,  and  those  on  his  bond  as  trustee  held  for 
his  defalcation. 

The  only  other  question  properly  presented  to  us  Jipon  this 
record  is  whether  the  plaintiff,  as  trustee,  in  accounting  with 
James  Dillon,  who  is  one  of  the  cestuis  que  tru»t^  can  withhold 
from  his  share  of  the  income  the  amount  of  $2,505,  which  he 
has  converted  to  his  own  use  from  the  principal  of  the  trust 
fund.  The  master  has  found,  upon  evidence  which  in  onr 
opinion  justifies  the  finding,  that  James  Dillon  appropriated 
the  said  sum  to  his  own  use,  knowing  the  state  of  the  trust 
estate  and  that  the  same  was  the  proceeds  of  property  held  as  t 
part  of  the  principal  of  the  trust  estate.  It  is  dear  that,  upou 
principles  of  equity,  and  in  justice  to  the  other  cestuis  que  iruUy 
the  plaintiff  ought  to  be  sdlowed  to  retain  out  of  the  income 
coming  to  James  Dillon  the  amount  which  he  has  fraudulently 
abstracted  from  the  trust  fund. 

The  defendant,  James  Dillon,  contends  that  the  plaintiff  is 
not  entitled  to  the  relief  which  he  asks  against  him,  because  he 
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has  a  plain,  adequate  and  complete  remedy  at  law.  But  it  is 
too  late  to  take  this  objection,  after  answering  and  submitting 
to  the  jurisdiction  of  the  conrt,  and  taking  his  chances  of  a 
hearing  upon  the  merits.  {Dearth  v.  Hide  <&  Leather  National 
Bank,  100  Mass.  540  ;  Page  v. .  Young,  106  Mass.  313 ;  Jones 
V.  j^eeny  115  Mass.  170.)  So  the  objection  that  the  bill  is  mul- 
tifarious should  have  been  taken  bj  demurrer,  and  is  waived 
by  the  defendant  by  going  to  a  hearing  upon  the  merits.  (1 
Dan.  Ch.  346  ;  Story's  Eq.  PL  §  284  ;  Oliver  v.  PiaU,  3  How, 
333.) 

The  result  is,  that  the  presiding  justice  who  heard  the  case 
rightly  overruled  the  exceptions  to  the  master's  report,  and  the 
decree  entered  by  him  should  be  aflSrmed. 

Decree  affirmed. 


Eellbheb  vs.  Kebkak. 

[60  MarylADd,  440.] 

Will  nr  antiozpation  of  joubney  not  ooNnmoNAi,. — ^Evidenob 

OF  ATTEMFTB  TO  FBOVIDE  FOB  DEVISEE  BEFOBB  TBIP. 

An  inttrmnent  ezecnted  by  deceased,  commencing  "In  anticipation  of  my  de- 
parture from  the  city  of  Baltimore,  and  to  provide  for  possible  oontingendes/' 
and  bargaining  and  selling  to  his  daughter  all  his  goods,  chattels  and  effects, 
leaei  vlng  the  nse  of  the  same  and  right  to  dispose  of  the  same  otherwise,  may 
be  probated  as  a  will,  although  deceased  returned  safely  from  the  contemplated 
trip. 

IVoof  of  testators  purpose  and  efforts  to  proyide  for  his  daughter  in  anticipation 
of  his  death  is  admissible  to  show  a  testamentary  condition  of  mind. 

Appeal  from  the  Orphans'  Court  of  Baltimore  county. 
The  opinion  states  the  case. 

James  A.  L.  MoClure  and  William  Pinhney  Whyte^  for 
appellant. 

John  P.  Poe^  for  appellees. 
Vol.  m.— 27 
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Irvino,  J.  The  queBtion  for  determination  in  this  case  is 
whether  the  Orphans'  Conrt  for  Baltimore  city  erred  in  refoa* 
ing  probate  to  the  following  paper  which  was  proponnded  as 
the  last  will  and  testament  of  Owen  Kernan : 

"  Baltucobe,  Jnly  20th,  1882. 
"  In  anticipation  of  my  departure  from  the  dty  of  Balti- 
more, and  to  provide  for  possible  contingencies,  I  hereby  gi^e, 
bargain  aind  sell  and  transfer  nnto  my  daughter,  Ann  C.  Kelle- 
her,  her  personal  representatives  and  assigns,  all  my  machinery, 
horses,  wagons,  goods,  cliattels  and  effects  which  I  now  haTe,  or 
may  hereafter  acquire,  or  possess,  and  all  moneys,  claims  and 
demands  to  which  I  am  or  may  be  hereafter  entitled,  reaerring 
to  myself  the  use  of  the  same,  and  the  right  to  dispose  of  the 
same  otherwise  if  I  deem  proper.  Witness  my  hand  and  seal 
this  twentieth  day  of  July,  1882. 

his 
"  Owen  +  Eebnak.    [seal.] 
mark 
*'  Witness :  James  McOolgan.'' 

The  maker  was  an  old  man,  nearly  eighty  years  old.  He 
made  the  expected  trip,  returned  safely,  and  died  shortly 
afterwards.  In  Masterman  v.  Mcherly^  4  £ng.  Ecclesiastical 
Eeports,  108,  it  is  stated  to  be  the  "  settled  law  that  if  the 
paper  contains  the  disposition  of  the  property  to  be  made  after 
death,  though  it  were  meant  to  operate  as  a  settlement,  or  a 
deed  of  gift,  or  a  bond ;  though  such  paper  were  not  intended 
to  be  a  will,  nor  other  testamentary  instrument,  but  an  instra* 
ment  in  different  shape ;  yet  if  it  cannot  operate  in  the  latter, 
it  may  nevertheless  operate  in  the  former  character."  Courts 
do  this  to  carry  out  the  intention  of  the  maker,  who,  having  at- 
tempted to  make  disposition  of  his  property  after  his  death,  in 
a  particular  way,  and  by  an  instrument  not  called  a  will,  bat 
which  will  not  effect  the  maker's  purpose,  except  as  a  will,  diee 
without  making  any  other  disposition  of  it.  If  the  disposition 
necessarily  takes  effect  after  death,  and  the  intention  is  dear, 
that  will  be  held  to  be  a  will  whidi  the  maker  supposed  to  be 
some  other  kind  of  paper.    In  such  case  it  must  appear  certain- 
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I7  what  the  testator  wanted  to  do,  and  that  he  thought  he  was 
effectoallj  accomplishing  it  by  the  paper  made,  in  order  to  jus- 
tify the  holding  an  instrument  to  be  testamentary  which  was 
executed  as  and  for  something  else  ;  but  if  it  so  appears,  many 
adjudged  cases  establish  the  law  to  be  as  stated.  Habergham 
▼.  Vincentj  2  Ves.  Jr.  281,  is  a  leading  case  on  the  subject.  In 
that  case  Justice  Buller  replying,  in  his  opinion,  to  the  argu- 
ment that  the  maker  did  not  intend  to  make  a  will,  said, 
^^  whether  the  testator  would  have  called  this  a  deed  or  a  will 
ifl  one  question ;  whether  it  shall  operate  as  a  deed  or  a  will  is 
a  distinct  question  that  is  to  be  governed  by  the  provisions  in 
the  instrument.  A  deed  must  take  place  on  its  execution  or 
not  at  all.  It  is  not  necessary  to  convey  an  immediate  interest 
in  possession,  but  it  must  take  place  as  passing  that  interest  to 
l>e  conveyed  at  the  execution ;  but  a  will  is  quite  the  reverse ; 
it  can  only  operate  after  death." 

In  Carey  et  al.  v.  Dennis  and  Wife^  13  Md.  17,  this  court 
not  only  adopted  the  law  as  laid  down  by  the  Chancellor,  and 
Justices  Wilson  and  Buller,  who  sat  with  him  in  Hahergham 
V.  Vincent^  but  also  Justice  BuUer's  language ;  and  held  certain 
bonds  for  the  payment  of  money  by  the  maker  (professing  to 
be  executed  for  value  received,  and  drawing  interest  from 
date ;  which  were  not  delivered  to  the  obligees,  but  to  another 
to  be  delivered  to  the  obligees  after  the  maker's  death)  to  be 
testamentary  papers.  This  court  says  in  that  case  that  the  rule 
is,  that  "  when  an  instrument  does  not  operate  inter  vivosy 
but  is  made  to  depend  for  its  whole  operation  upon  the  death 
of  the  maker  to  consummate  it,  then  it  can  only  take  effect  as 
testamentary."  We  refer  to  a  few  of  the  cases  which  support 
this  doctrine.  {Cross  v.  Cross^  55  E.  C.  L.  714 ;  Cock  v.  Cooke^ 
L.  R.  1  P.  &  D.  241.  In  Rehn  v.  Coles^  L.  R.  2  P.  ife  D.  362; 
Atfy  OenHy.  Jones  et  al,  3  Price,  369  ;  Jackson  v.  Jack%orCs 
AdvCr^  6  Dana,  257 ;  MorriU  v.  Dickey^  1  Johns.  Chan.  153 ; 
Waikins  et  al.  v.  Deam,  et  al.  10  Yerger,  321 ;  Walker  v. 
Janesy  23  Ala.  448  ;  McOee  v.  McCants,  1  McCord,  617 ;  Wei- 
hum  V.  Weaver  et  al.  17  Ga.  267;  Johnson^  AdrrCr  v.  Yancey 
et  al.  20  Ga.  707 ;  Turner  et  al.  v.  Soott^  51  Pa,  St.  126 ;  Dan^ 
id  V.  EiXl,  62  Ala.  430 ;  McBride  et  al.  v.  McBride  et  al.  26 
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Grattan,  480.)  In  the  last  xnentiooed  case  Judge  Staples  con- 
cisely states  the  law  thas :  '^  All  the  authorities  hold^  indeed 
it  is  very  clear,  it  is  not  necessary  to  the  validity  of  a  will, 
that  it  should  have  a  testamentary  form,  or  that  the  decedent 
should  know  he  had  performed  a  testamentary  act,  or  that  he 
should  intend  to  perform  such  act.  A  deed  poll,  or  an  inden- 
ture, a  bond,  a  marriage  settlement,  a  letter,  a  promissory 
note  and  the  like  have  been  held  valid  as  a  will."  To  pre- 
vent misapprehension  it  is  proper  that  we  add,  that  while 
it  may  not  be  necessary  for  the  maker  to  know  what  he  is 
doing  is,  in  fact,  a  will,  or  should  intend  it  to  be  technically 
such,  yet  it  is  indispensably  necessary  to  holding  it  to  be  a 
will,  that  he  should  have  the  will  or  mind  to  do  that  which 
the  paper  made  seeks  to  do,  and  to  do  it  then  and  by  that 
paper.  He  must  have  that  which  is  called  the  animus  Ustandiy 
although  he  need  not  have  the  purpose  to  make  a  will  in  form» 
if  he  is  found  to  have  the  intention  to  do,  by  the  paper  made, 
that  which  a  will  only  can  effect.  As  we  read  this  paper  pro- 
pounded for  probate,  we  are  unable  to  see  that  it  has  any 
effect  whatever,  unless  it  be  regarded  as  a  will.  It  disposes 
of  personal  property  only.  It  takes  the  form  of  a  deed  of 
gift,  or  bargain  and  sale,  without  any  consideration,  and  with- 
out formal  acknowledgment  before  a  justice  of  the  peace.  It 
does  not  give  to  the  appellant  any  present  interest  or  title  to 
the  property  enumerated  in  it.  If  it  had  only  reserved  a  life 
estate  to  the  maker,  a  present  right  to  be  enjoyed  in  futuro 
would  have  passed,  and  the  paper  then  could  not  have  been  re- 
garded as  testamentary.  Had  the  testator,  in  addition  to  the 
reserved  use  to  himself  for  life,  added  a  simple  power  of  revo- 
cation in  a  particular  way,  as  was  done  in  WaU  v.  WaU^  30  Miss. 
91,  that  case  would  have  been  an  authority  to  sustain  us,  if  we 
beld  the  paper  in  such  case  to  be  presently  operative.  But 
instead  of  doing  so,  the  dominion,  the  absolute  ownership,  is 
reserved.  He  does  not  reserve  the  right  of  revoking  that  in- 
strument, but  the  right  of  doing  anything  he  pleases  with  any 
part  of  the  property.  The  intended  assignee  therefore  took  no 
interest  under  the  paper,  present  or  prospective,  except  such  as 
was  contingent  wholly  on  the  maker's  death.    His  death  being 
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neceasarj  to  the  vesting  of  any  right  in  her,  it  was  ambulatory  en- 
tirely, and  if  it  is  anything  it  is  a  will.  It  begins  with  announo- 
ing  an  intended  trip  away  from  home,  and  states  that  it  is  made 
to  provide  for  possible  contingencies.  Contemplation  on  the 
trip  brought  the  reflection  that  possible  contingencies  required 
him  to  make  certain  intended  provision  for  his  daughter,  and 
not  to  postpone*  longer.  Possible  death  before  his  return  was 
what  he  clearly  meant,  and  that  possibility  induced  him  to  pro- 
vide at  once  for  such  contingency. 

It  is  possible  he  may  have  thought  the  paper  some  kind  of 
a  valid  instrument  different  from  and  other  than  a  will ;  yet  the 
intention  was  clear  to  provide  for  his  daughter  in  the  event  of 
his  death  ;  and  he  intended  that  paper  to  carry  the  property  to 
her  in  such  event.  The  case  of  WcUhir  v.  JofieSj  28  Ala.  448, 
is  a  case  like  this  in  the  fact  that  there  was  no  delivery  of  the 
proi)erty  conveyed  by  the  deed,  and  not  only  the  use  was  re- 
served during  life,  but  the  absolute  right  to  exercise  ownership 
over  it  was  reserved.  The  instrument  in  that  case  was  in  the 
form  of  a  deed,  in  the  language  of  one,  and  was  acknowledged  as 
one  before  a  justice  of  the  peace  ;  but  it  was  held  to  be  a  will. 
The  fact,  in  the  present  case,  that  the  maker  was  about  taking 
a  trip  away  induced  him  to  make  the  paper  then  ;  but  because 
he  states  his  reason,  viz.,  that  it  was  in  anticipation  of  the  trip 
that  he  makes  the  provision  against  "  possible  contingencies," 
does  not  warrant  us  in  holding  that  the  will  was  wholly  contin- 
gent in  respect  to  its  operation,  and  that  because  he  did  not  die 
daring  that  trip,  but  returned  and  died  afterwards  at  home, 
leaving  this  paper  uncancelled,  it  can  have  no  operation.  From 
the  moment  he  executed  the  paper  he  must  have  intended  it  to 
operate  if  he  died  afterwards  and  before  starting  away.  It 
could  not  have  had  reference  to  death  occurring  only  during 
that  absence.  In  reserving  a  life  estate  to  himself  he  must 
have  contemplated  something  more  than  the  period  of  his  ab- 
sence, during  which  he  could  not  and  would  not  use  the  prop- 
erty. He  was  not  content  with  reserving  the  life  estate.  He 
reserves  the  right  to  dispose  of  it  in  any  way  he  chooses.  Evi- 
dently he  was  counting  on  the  chances  of  a  safe  return  and  pos- 
sible desire  to  sell  or  otherwise  turn  the  property  to  account 
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and  profit.  Clearly  he  intended  that  paper  to  express  his  pur- 
poses respecting  the  property  covered  by  it ;  and  to  control  its 
disposition  in  the  event  he  should  die  without  making  some 
change  or  other  provision.  He  intended  it  as  an  effective  pro- 
vision if  he  did  nothing  else.  The  trip  might  result  fatally  to 
him.  Hence  the  incentive  to  do  then  what  he  did  do,  and  what 
he  had  hitherto  neglect'ed.  He  states  the  inducement  to  action 
without  intending  to  give  it  the  effect  of  making  the  paper 
contingent.  This  view  is  sustained  by  adjudged  cases  which, 
in  some  instances,  in  expression,  are  singularly  analogous.  In 
the  Ooo<U  of  Dohsoriy  L.  R.  1  P.  &  D.  88,  the  will  reads  thus : 
"  In  case  any  fatal  accident  happening  to  me,  being  about  to 
travel  by  railway,  I  hereby  leave,"  etc.  This  was  held  not  to 
be  contingent  upon  the  event  of  the  testator's  death  on  the 
journey  he  was  about  to  take  when  the  will  was  executed.  In 
the  Ooods  of  Mwrtin,  reported  in  same  book,  page  380,  the  tes- 
tator says :  '^  Being  physically  weak  in  health,  I  have  obtained 
permission  to  cease  from  all  duty  for  a  few  days,  and  I  wish, 
during  such  time,  to  be  removed  from  the  brig  AppMina  to 
the  floating  hospital  ship  Berwick  WaUs^  in  order  to  recruit 
my  health ;  and  in  the  event  of  my  death  occurring  during 
9uch  timey  I  do  hereby  will,"  etc.  It  was  in  proof  that  he  re- 
covered from  the  illness  and  afterwards  frequently  expressed 
the  desire  that  all  his  available  property  should  go  to  a  certain 
orphan  asylum.  Sir  J.  P.  Wilde  held  the  will  not  to  be  con- 
tingent or  conditional  and  awarded  it  probate. 

In  French  v.  French^  14  W.  Va.  459,  the  will  was  in  these 
words :  "  Let  all  men  know  hereby,  if  I  get  drowned  this  morn- 
ing, March  7,  1882,  that  I  bequeath  all  my  property,  personal 
and  real,  to  my  beloved  wife,  Florence.  Witness  my  hand  and 
seal."  Judges  Haymond,  Johnson  and  More  concurred  in 
holding  this  will  not  to  be  conditional  upon  his  being  drowned 
that  day.  The  paper  was  given  to  his  wife  when  he  started. 
He  returned  safely  and  died  afterwards,  leaving  that  paper 
still  in  his  wife's  possession,  which  was,  by  the  decision  of  a 
majority  of  the  Appellate  Court,  sustained  as  a  valid  uncon- 
ditional will.  Without  committing  ourselves  to  full  approval 
of  these  several  decisions  under  their  respective  circumstances 
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and  language  employed,  we  refer  to  them  as  vastly  stronger 
cases  for  holding  the  will  contingent  than  this  one,  and  where 
they  were  held  not  contingent.  In  the  case  under  considera- 
tion it  would  seem  as  if  allusion  was  made  to  the  projected 
trip  and  the  attendant  contingencies  which  might  occur,  only 
as  the  inducement  for  his  making  the  paper,  which  evidently 
embodied  what  he  wanted,  in  any  event,  to  be  done  with  his 
property.  It  is  almost  like  the  case  of  Tarver  v.  Tarver  et  al. 
9  Peters,  174,  where  the  testator  prefaces  his  disposition  by 
saying :  "  Being  about  to  take  a  long  journey,  and  knowing 
the  uncertainty  of  life,  he  deemed  it  advisable  to  make  a  will," 
which  will  was  held  not  to  be  contingent.  In  the  Goods  of 
T/iome,  4  Swabey  &  Tristram,  a  will,  in  which  the  testator 
says :  "  I  request  that  in  the  event  of  my  death  whilst  serving 
in  this  horrid  climate,  or  any  accident  happening  to  me,"  etc., 
was  held  not  to  be  conditional.  If  the  wills  we  have  referred 
to  were  not  conditional  ones,  certainly  we  ought  not  to  hold  this 
one  to  be  so.  The  whole  justification  for  holding  any  paper 
not  made  as  a  will,  to  be  the  will  of  the  maker,  is  the  further- 
ance of  the  testator's  wishes.  To  hold  this  paper  a  will,  and 
yet  conditional,  would  certainly  not  be  in  accordance  with  his 
purpose. 

Whether  an  instrument  is  to  be  considered  as  a  will  depends 
on  the  intention  of  the  maker ;  and  the  intention  expressed  in 
the  will  must  goveni  its  construction.  (1  Jarman  [R.  &  T.'s 
edition],  33,  notes.)  If  the  intention  is  not  clearly  and  satis- 
factorily expressed,  and  the  paper  is  not  a  will  in  form,  but  in 
the  form  of  some  other  instrument  making  disposition  of  prop- 
erty only  after  the  owner's  death,  then  parol  evidence  may 
be  resorted  to  for  aid  in  getting  at  the  intention.  •  But  the 
general  rule  is  that  the  intention  must  be  gathered  from  the 
contents  of  the  whole  instrument.  {McOee  v.  MoCantSy  1 
McCord,  517,  and  1  Jarman,  34 ;  Wareham  v.  Setters^  9  G.  & 
J.  98.)  Evidence  of  the  circumstances  surrounding  the  testa- 
tor when  he  made  the  will  are  admissible  of  course ;  and  such 
evidence  is  admissible  for  the  purpose  of  ascertaining  whether 
the  testator,  at  the  time  of  making  the  paper,  had  a  purpose  to 
direct  the  posthumous  destination  of  his  property.     But  when 
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the  conclnsion  is  reached  that  the  paper  should  be  regarded 
as  a  will,  parol  evidence  cannot  be  resorted  to  for  the  purpose 
of  construction,  except  where  there  is  latent  ambignitj.  (1 
Jarman  [R.  &  T.'s  edition],  726,  727,  and  notes.)  «  The  Ian- 
guage  must  be  interpreted  according  to  its  proper  aoceptatiou 
with  as  near  an  approach  to  that  acceptation  as  the  context 
of  the  instrument  and  the  state  of  circumstances  existing  at 
time  of  its  execution  will  admit  of."  We  regard  the  proof 
respecting  the  testator's  purpose  and  efforts  to  provide  for 
his  daughter  in  anticipation  of  his  trip  as  properlj  received,  for 
the  purpose  of  determining  whether  that  condition  of  mind 
which  the  law  regards  as  testamentary,  existed.  Beyond  that 
we  have  disregarded  it,  and  relj  wholly  on  the  paper  itself  in 
deciding  whether  it  was  contingent 

It  follows,  from  what  we  have  said,  that  the  Orphans'  Court 
erred,  and  the  paper  propounded  should  have  been  admitted  to 
probate. 

Reversed  and  remanded. 


See  Castor  v.  Jones,  ante,  p.  148 ;  Armstrong  v.  Annstrong,  1  Am.  Piob. 
R.  a06,  and  cases  in  note;  Cowley  v.  Knapp,  Id.  890. 


Stbyensok  v8.  Supbbiob  Ooubt. 

[Sa  CoUfornU,  60.] 

Administration  on  estate  of  living  person. 

Administration  upon  the  estate  of  a  liriiig  person  is  void,  and  will  be  eet  aside 
upon  the  application  of  the  supposed  decedent^  although  the  estate  has  been 
settled  and  the  administrator  discharged. 

Application  for  a  writ  of  certiorari  to  review  action  of  Su- 
perior Court  in  setting  aside  administration  proceedings  npon 
the  estate  of  James  Valentine. 

The  administrator  was  discharged  December  2i,  1877.  On 
February  11,  1881,  Valentine  filed  his  petition  to  annul  the 
proceedings,  and  thereafter  recovered  judgment. 
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Z.  E.  Pratt  and  Wright  <b  Wright,  for  plaintiff. 
X.  Quintj  for  defendant. 

IR088,  J.  The  question  in  this  case  is  whether  the  conrt  in 
^^hich  was  had  administration  npon  the  estate  of  a  man  sup- 
posed to  have  been  dead,  but  who  subsequently  and  after  the 
tulininistration  had  been  closed  appeared  ^^  in  the  flesh,''  and 
moTed  the  entry  of  an  order  vacating  and  annulling  the  pro- 
ceedings, rightly  granted  the  motion  and  entered  the  order. 
We  have  no  doubt  of  the  correctness  of  the  action  of  the 
x^owrt  in  that  particular. 

Administration  may  lawfully  be  had  upon  the  estate  of  a 
dead  man,  but  not  upon  that  of  one  in  life.  Until  death  oc- 
curs there  is  no  "  subject-matter  "  over  which  it  is  possible  for 
any  court  to  exercise  jarisdiction.  It  is  true  that  the  Court 
of  Probate,  before  issuing  letters  of  administration,  must  first 
determine  afiSrmatively  the  question  of  death.  But  notwith- 
standing such  determination  the  fact  that  the  supposed  intes- 
tate is  alive  may  still  be  shown,  and  when  shown,  establishes 
the  nullity  of  the  entire  proceedings.  The  authorities  in  sup- 
port of  this  proposition  are  numerous.  (Sec.  1,  Williams  on 
Executors,  American  notes  by  Perkins  to  page  632,  and  notes 
to  page  631 ;  Vol.  vii,  Robinson's  Prac.  p.  324 ;  Jochumeen  v. 
Suffolk  Savings  Bank,  3  Allen,  87 ;  Fi%k  v.  Noroel,  9  Texas, 
13 ;  Dunc(m  v.  Stewart,  25  Ala.  408 ;  AUen  v.  Dundaa,  3  T. 
R.  125.) 

In  Griffith  V.  Frazier,  8  Oranch,  23,  Chief  Justice  Marshall 
said :  ^^  Suppose  administration  to  be  granted  on  the  estate  of 
a  person  not  really  dead.  The  act,  all  will  admit,  is  totally 
void.  Yet  the  ordinary  must  always  inquire  and  decide  whether 
the  person  whose  estate  is  to  be  committed  to  the  care  of  others 
be  dead  or  in  life.  It  is  a  branch  of  every  cause  in  which 
letters  of  administration  issue.  Yet  the  decision  of  the  ordi- 
nary, that  the  person  on  whose  estate  he  acts  is  dead,  if  the 
facts  be  otherwise,  does  not  invest  the  person  he  may  appoint 
with  the  character  or  powers  of  an  administrator.  The  case, 
in  truth,  was  not  within  his  jurisdiction. .  It  was  not  one  in 
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which  he  had  a  right  to  deliberate.  It  was  not  oommitted  to 
him  by  the  law.  And  although  one  of  the  points  occnrs  in 
all  cases  proper  for  his  tribanal,  yet  that  point  cannot  bring 
the  subject  within  his  jurisdiction." 

In  BeckeU  v.  Selover,  7  Cal.  226,  227,  this  court  said  that 
the  fact  of  death  and  the  place  of  residence  of  the  deceased  at 
the  time  of  death  must  be  alleged  in  the  petition  for  letters^ 
and  must  be  true  in  point  of  fact,  ^^  and  when  thej  do  not  both 
exist  in  point  of  fact  the  proceedings  are  utterly  void  and  not 
yoidable."  Further  on,  the  court  said :  ^'  It  is  apprehended 
that  no  one  would  insist  that  a  grant  of  administration  be- 
fore the  death  of  a  person,  however  regular,  could  be  sustaijied 
anywhere.  The  decision  of  the  Probate  Court,  that  the  man 
was  dead,  would  not  be  conclusive  against  him ;  and  the  fact  of 
residence  is  of  equal  importance  to  give  the  particular  court 
jurisdiction,  and  the  decision  of  one  point  is  no  mure  conclusive 
than  the  decision  on  the  other." 

This  case  {Beckett  v.  Selover)  in  so  far  as  the  question  of 
the  residence  of  the  deceased  at  the  time  of  death  is  concerned 
was  overruled,  and  we  think  rightly  so,  in  the  subsequent  case 
of  Irwin  v.  Soriber^  reported  in  18  Cal.  499,  but  it  has  not  been 
disturbed  as  respects  the  questiou  of  the  /act  of  death.    Nor 
do  we  think  it  ought  to  be.    It  is  a  great  mistake  to  place 
the  fact  of  death  and  the  place  of  residence  of  the  supposed 
intestate  in  the  same  category.     Until  there  is  a  death  there 
is  no  subject-matter  for  the  jurisdiction  of  any  court.     What 
is  the  subject-matter?    It  is  the  appointment  of  a  personal 
representative  to  a  decederd^  who  is  without  one.    If  the  sub- 
ject-matter exists,  the  question  whether  the  court  had  jurisdic- 
tion in  the  particular  case,  or  not,  may  depend,  as  said  by  the 
Court  of  Appeals  of  Virginia  in  Andrews  v.  Avory^  14  G-ratt. 
236,  ^'  upon  a  variety  of  facts ;  as  whether  the  deceased  resided 
in  the  county  whose  court  made  the  order;  or  had  land  there ; 
or  died  there ;  or  had  estate  of  any  kind  there.    If,  after  pass- 
ing upon  these  facts  and  taking  cognizance  of  the  case,  the 
order  of  the  court  could  at  any  period,  in  any  collateral  proceed- 
ing, be  avoided  by  evidence  that  the  decedent  did  not  reside,  or 
die,  or  leave  estate  in  the  commonwealth,  all  the  inconveniences 


STEVENSON  ▼.  SUPERIOR  COURT. ;         42T 

and  other  evils  would  be  produced  which  are  referred  to  in  Fisher 
V.  Bassettj  9  Leigh,  119,  and  other  cases  before  cited,  and  which 
are  designed  to  be  prevented  by  the  principles  laid  down  in 
those  cases."  Some  of  those  evils  are  thus  stated  by  Mr.  Jus- 
tice Rosevelt  in  the  case  of  MoneU  v.  Dennisan,  17  How.  Pr. 
426 :  ^'  To  allow  it  (the  decision  upon  the  question  of  inhab- 
itancy) to  be  called  in  question  collaterally,  and  on  every  occa- 
sion and  daring  all  time,  would  be  destructive  of  all  confidence- 
No  business  in  particular  depending  on  letters  testamentary 
or  of  administration  could  be  safely  transacted.  Payments 
made  to  an  executor  or  administrator,  even  after  judgment, 
would  be  no  protection.  Even  if  the  debtor  litigated  the  pre- 
cise point  and  compelled  the  executor  to  establish  it  by  proof, 
the  adjudication  would  avail  him  nothing  should  a  subsequent 
administrator,  as  in  this  case,  sprang  up,  and  after  the  lapse  of  a 
fifth  of  a  century  demand  payment  a  second  time,  when  a 
scintilla  of  evidence  on  one  side  remained,  and  all  on  the  other 
had  perished.  A  large  number  of  titles,  too,  depend  for  their 
validity  on  decrees  of  foreclosure,  and  these  decrees  are  often 
made  in  suits  instituted  by  executors  or  administrators  or 
their  assigns.  Must  these,  too,  be  subject  to  be  overhauled 
at  any  period,  however  remote,  on  the  nice  question  of  resi-^ 
deuce — a  question  often  difficult  to  decide  where  the  facts  are 
dose,  and  much  more  so,  of  course,  where  the  facts  are  ob- 
scured by  lapse  of  time  and  loss  of  documents  and  witnesses  ? "" 
Such  a  doctrine  the  court  correctly  held  too  dangerous  for  ju- 
dicial sanction. 

But  here  was  an  application  by  a  party  whose  estate  had 
been  administered,  upon  the  supposition  that  he  was  dead,  to^ 
show  to  the  court  in  which  the  proceedings  were  had,  the  fact 
that  he  was  all  along  alive,  and  the  consequent  non-existence 
of  the  mbject-matteTj  without  which  no  jurisdiction  could  by 
possibility  have  attached  to  any  court.  That  it  was  competent 
for  him  to  prove  the  fact  we  have  no  manner  of  doubt,  and  we 
are  also  of  opinion  that  he  sought  to  make  the  proof  in  the  ap- 
propriate tribunal.  {State  v.  McQlynn^  20  Cal.  233;  Hamher- 
lin  V.  T&rry,  1  S.  &  M.  Ch.  589.) 

Demurrer  sustained  and  proceedings  dismissed. 
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McKiNBTRY  and  Sharpstedt,  JJ.,  and  Moreibok,  G.  J.,  con- 
curred. 

Mtrick,  J.,  concurred  in  the  judgment. 

MoKbe,  J.  I  concur.  Administration  of  the  estate  of  a 
living  person  is  Toid,  ah  initio  and  throughout.  The  odIj 
jurisdiction  a  Probate  Court  has  in  respect  to  the  adminifitnr 
tion  of  estates  is  over  the  estates  of  deceased  persons.  It  hu 
no  jurisdiction  whatever  to  administer  the  estates  of  li?iiig 
persons  as  if  they  were  dead.  Oases  in  support  of  these  pkm 
propositions  abound  in  the  books.  For  it  has  often  happened 
that  many  ^^  Enoch  Ardens  "  hare  had  to  assert  in  the  conrts 
their  right  to  property  of  which  thej  have  been,  in  their  ab- 
sence, unlawfully  deprived  by  void  proceeding  against  them 
in  probate  conrts.  In  addition  to  those  cited  by  Mr.  Justice 
Ross,  the  cases  of  iPPher^on  v.  Cwnliff^  11  S.  &  R.  432;  &  c. 
14  Am.  Dec.  642 ;  Appeal  of  Peebles,  15  S.  &  R.  42 ;  Fafc*T. 
WiUardy  3  Mass.  130;  Smith  v.  Rice,  11  Id.  507;  BoUm^. 
•Jackey  6  Robt.  166 ;  Morgm  v.  Dodgej  44  N.  H.  255 ;  Jfrfia  v. 
SimmonSy  45  Wis.  334 ;  and  D^Arttsment  v.  Jonee^  4  Lea,  25, 
will  be  found  instructive  and  conclusive  upon  the  question  in- 
volved in  the  present  case.  I  know  of  no  case  opposed  to  the 
doctrine  of  those  cases  except  it  be  the  case  of  Bodengas  t. 
East  River  Saviors  Institution,  63  K  Y.  460.  In  that  case 
the  Supreme  Court  of  New  York  held  that  money  paid  to 
the  administrator  of  a  supposed  decedent  could  not  be  recov- 
ered back, .  although  it  appeared  that  at  the  time  of  issaing 
the  letters  of  administration  the  party  was  not  dead.  But  in 
Lavin  v.  The  Emigrant  Industrial  Savings  Banky  18  Blatchf. 
1,  in  the  Circuit  Court  of  the  United  States  for  the  State  of 
Kew  York,  it  was  decided  that  that  case  bad  no  support  else- 
where in  the  authorities  of  the  English  or  American  courts. 
A  living  person,  says  the  court,  cannot  be  concluded  by  a  sur- 
rogate's decision  that  he  is  dead.  As  to  him,  such  a  decree  is 
absolutely  void,  and  he  may  claim  his  property  as  taken  from 
him  "  without  due  process  of  law." 


See  MeHa  r.  Simmons,  1  Am.  Prob.  R  148,  and  note;  D^AmsmeDt  r. 
Jones,  a  Id.  4d4. 


HEMENWAT  y.  HEMENWAY,  42* 

HEMEinrAY  VS.  Hemekwat. 

[184  MaflMchnaettfl,  446.] 

ApjUgi'MKJNT  BETWEEN  LIFE-TBNAKT  AlO)  BEMAIKDSBMAN. — Boin>» 
BOUGHT  ABOVE  FAB  AND  AT  FAB  AND   ACOBUED  INTEBB8T. 

Where  testator  bequeathed  a  fond  to  tmsteeB  to  hold  sach  property  as  they  re- 
ceiTed,  with  a  discretion  to  sell  the  same  and  snbstitnte  other  inyestments^ 
and  after  discharging  certain  annuities  to  pay  the  remaining  *'  net  rents  and  in- 
come **  to  certain  persons  for  life,  with  remainder  oyer,  and  certain  bonds  left 
by  the  testator,  and  worth  more  than  par  at  his  death,  had  become  due,  and 
others  had  been  bought  by  the  trustees  at  par  and  at  par  and  accrued  inter- 
eet,  the  life-tenants,  as  against  the  remaindermen,  are  entitled  to  all  the  net  in- 
come on  the  bonds  owned  by  testator  or  bought  by  the  trustees  at  a  premium^ 
and  snms  paid  for  accrued  interest  should  be  repaid  from  interest  subsequently 
reeeired. 

Sell  for  constmction  of  the  will  of  AuguBtns  Hemenway^ 
filed  by  the  trnstees. 

c7.  Z.  Thomdihey  for  plaintiffs. 
1^,  jE  Parker j  for  life-tenants. 
C.  A.  Wdchj  for  remaindermen. 

Holmes,  J.  The  plaintiffs  are  trustees  of  a  residuary  fund^ 
bequeathed  to  them  in  trust,  ^^  to  hold  the  said  property  as  they 
may  receive  [the  same,  or  at  their  discretion  to  sell  the  same, 
or  any  part  or  parts  thereof,  and  to  invest  the  proceeds  of  such 
sale  or  sales  according  to  their  best  judgment,  and  so  again,  and 
whenever  and  as  often  as  they  may  deem  it  expedient,  to  sell 
any  substituted  property  at  any  time  held  upon  these  trusts, 
*  *  *  *  and  to  invest  the  proceeds  *  ♦  *  according 
to  their  best  judgment,  with  power  to  convert  real  estate 
into  personal  estate,  and  personal  estate  into  real  estate," 
with  injunctions  of  caution  and  to  prefer  a  lower  interest 
and  gain  to  a  larger  one  which  may  involve  risk  of  loss ;  and, 
subject  to  the  payment  of  certain  annuities  out  of  the  income, 
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^^  to  pay  all  the  remaining  net  rents  and  income  daring  the 
continuance  of  this  trust  *  *  *  to  such  of  the  said  four 
persons,  namely,  my  wife  and  three  children,  as  may  be  lin- 
ing at  the  time  of  payment,  and  to  the  lawful  issue  then 
living  of  any  my  child  who  has  then  deceased,  *  ♦  ♦  auch 
issue  taking  by  representation."  Twenty  years  after  the  death 
of  the  survivor  of  the  above  four,  the  trust  property  to  be  con- 
veyed to  the  testator's  issue  then  living,  they  taking  by  repre- 
sentation according  to  the  stocks. 

At  the  death  of  the  testator  on  June  16, 1876,  he  left  Unit- 
ed States  bonds  which  were  worth  more  than  par,  and  which 
fell  due  December  81, 1880,  and  June  30, 1881.  Also  bonds 
of  the  State  of  Massachusetts,  the  city  of  Boston,  and  the 
Chicago,  Burlington  and  Quincy  Railroad  Company,  which 
in  like  manner  were  then  worth  more  than  par,  and  whidi 
either  have  fallen  due  or  will  fall  due  within  a  comparativelj 
short  time. 

Since  the  testator's  death,  the  plainti&  have  bought  Union 
Pacific  Railroad  Company  bonds  at  a  price  slightly  above  par, 
and  Burlington  and  Missouri  Railroad  Company  bonds  at  par 
and  what  is  known  in  the  market  as  accrued  interest.  By  the 
usage  of  the  Boston  market,  these  bonds  are  sold  at  a  certain 
price,  and  the  accrued  interest  is  then  added  to  make  up  the 
full  sum  to  be  paid  by  the  purchaser.  In  New  York  they  are 
43old  ^'  flat,"  as  it  is  termed  ;  that  is,  for  a  price  which  includes 
accrued  interest. 

The  short  questions  which  we  are  asked  to  determine  are : 
Whether  the  life-tenants  are  entitled  to  all  the  interest,  after 
deducting  expenses,  on  the  bonds  received  from  the  testator,  or 
bought  by  the  trustee  when  worth  more  than  par ;  and  also 
whether  the  sums  paid  in  respect  of  accrued  interest  on  the 
Burlington  and  Missouri  Railroad  Company  bonds  should  be 
retained  from  the  interest  subsequently  received.  The  former 
of  these  two  is  of  very  great  and  growing  importance. 

It  is  said^  that  when  a  bond  having  only  a  short  time  to  ran 
is  purchased  at  a  price  above  par,  inasmuch  as  it  is  certain  that 
when  it  is  paid  ofE  the  trustee  will  (Jnly  receive  par,  the  invest- 
ment is  necessarily  a  wasting  one  to  the  extent  of  the  premimn 
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paid,  and  that  the  righta  of  the  remainderman  are  sacrificed  in 
favor  of  the  tenant  for  life,  nnless  a  dne  proportion  of  the  in- 
terest is  set  aside  to  make  good  the  waste  occasioned  by  the  ap- 
proach of  the  day  of  payment.  It  is  pointed  out  that  otherwise 
the  trustees  in  time  might  sacrifice  the  whole  fund.  The  life- 
tenants,  while  conceding  the  force  of  this  argument,  reply  that 
the  oonrt  mnst  assume  any  investments,  which  it  would  sanc- 
tion, to  be  absolutely  safe,  and  therefore  that  the  only  ground 
of  difference  in  the  value  of  such  investments,  which  the  court 
<»n  recognize,  lies  in  the  rate  of  interest  which  the  investments 
pay  respectively.  If  that  be  greater  than  the  market  rate,  the 
bond  will  stand  above  par ;  if  less,  below.  And  it  follows,  they 
say,  from  the  same  reasoning  which  would  entitle  a  remainder- 
man to  have  the  capital  protected  by  a  reservation  from  interest 
if  a  short  bond  is  purchased  above  par,  that  the  tenant  for  life 
must  ha^e  his  full  interest  made  good  out  of  the  increasing 
capital  if  a  short  bond  is  purchased  below  par.  If  a  rule  be 
laid  down  which  will  work  both  ways,  the  tenants  for  life  seem 
content.  And  the  remaindermen,  of  course,  desire  a  deter- 
mination that  the  premiums  must  be  made  good  in  all  the  in- 
vestments, and  a  rule  broad  enough  to  insure  that  result  on  the 
facts  before  us. 

We  incline  to  agree  with  the  argument  for  the  life-tenants, 
that  the  only  legal  reasoning  which  would  warrant  throwing  the 
burden  of  premiums  upon  interest  must  start  from  the  assump- 
tion that  the  premium  is  paid  in  respect  of  interest,  and  that, 
upon  that  assumption,  the  life-tenants  have  an  equally  strong 
claim  upon  the  increment  of  capital  in  the  case  of  short  bonds 
bought  below  par.  But  we  do  not  think  that  the  general  rule 
suggested  can  be  laid  down  with  safety  for  either  class  of  cases. 
The  only  conclusive  reason  which  could  be  ofi^red  in  its  favor 
would  be,  that  it  was  shown  to  aid  in  doing  substantial  justice 
between  tenant  for  life  and  remainderman.  And  that,  we 
think,  is  not  made  out.  In  the  first  place,  the  proposed  rule 
leposes  upon  a  fiction.  It  is  not  true  that  premiums  are  paid 
for  interest  alone.  They  are  paid  for  the  safety  of  the  capital 
^  well.  Probably,  much  the  greater  part  of  them  is  made 
up  of  this  and  other  elements  which  ought  to  fall  on.  the  re- 
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mainderman.  The  court  can  hardlj  be  asked  to  dose  its  eyes 
npon  the  truth,  in  order  to  laj  down  a  rule  which  can  only 
be  justified  on  the  ground  that  it  is  actually  beneficuJL 
Moreoyer,  as  the  decisions  of  this  court  show  that  trustees 
have  been  exonerated  from  liability  for  inyestments  which 
turned  out  not  to  have  been  safe,  there  is  not  even  a  tech- 
nical foundation  for  the  postulate. 

But  we  are  not  only  required  to  start  with  a  fiction.  As  the 
next  step,  we  tnust  lay  down  a  fixed  and  arbitrary  rule  for  what 
is  really  in  a  constant  state  of  fluctuation.  For,  in  order  to  es- 
timate how  much  of  a  given  premium  is  paid  for  the  difEerence 
between  the  interest  of  the  bond  and  that  which  the  life-tenant 
ought  to  receive,  we  have  to  establish  a  rate  for  the  latter  as- 
our  starting-point.  This  would  naturally  be  the  market  rate, 
if  that  were  ascertainable.  But  there  would  be  no  justice  in 
stopping  at  the  rate  when  the  bond  was  bought  merely.  If 
theoretical  accuracy  were  possible,  the  tenant  should  receive 
the  current  rate  of  interest  at  every  moment.  But  the  cnr- 
rent  rate  is  continually  varying  from  day  to  day  and  from 
month  to  month,  apart  from  the  greater  variations  to  be 
found  by  taking  a  series  of  years.  These  variations  alone 
would  make  actual  calculations  impossible,  but  they  are  a 
strong  objection  to  establishing  a  constant  rate  for  interest 
of  the  tenant  for  life.  Unless  the  court  should  take  upon 
itself  to  study  the  market  and  to  make  new  orders  from  time 
to  time,  it  might  well  come  to  pass  that  the  judicial  rate  should 
differ  more  widely  than  that  of  the  bond  from  the  rate  of  the 
market. 

The  variations  in  the  rate  of  interest  are  not  the  only  ones. 
The  capital  itself  also  varies  from  day  to  day  for  reasons  inde- 
pendent of  the  rate  of  Interest.  There  is  no  difference  in  the 
rights  of  the  parties,  or  the  duties  of  trustees,  at  difEerent  mo- 
ments. These  remain  substantially  the  same,  for  every  day  that 
an  investment  is  kept,  as  they  are  when  it  is  made.  A  deter- 
mination not  to  sell,  if  a  sale  is  possible,  stands  on  much  the 
same  footing  as  a  purchase.  The  same  reasons  that  are  offered 
for  laying  down  an  absolute  rule  that  compensation  shall  be 
made  to  the  capital  out  of  income  for  a  premium  paid  for  honds^ 
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eqaally  require  a  similar  further  allowance  if  the  bonds  ad« 
vance,  or  an  offset  on  the  other  side  of  the  accoiint  if  they  fall 
for  other  reasons  than  the  approach  of  mataritj. 

We  think,  then,  that  it  would  be  inexpedient  and  unjust  to 
laj  down  such  a  sweeping  general  principle  as  is  contended 
for  on  behalf  of  the  remaindermen,  either  with  or  without  the 
complement  which  would  make  it  satisfactory  to  the  tenants 
for  life.  If  a  universal  rule  were  attainable  at  all,  it  would  be 
more  easily  reached  by  confining  trustees  to  one  or  more  in- 
Tcstments  of  a  kind  that  would  never  be  paid  off,  or  of  which 
the  day  of  payment  was  so  remote  as  not  practically  to  affect 
their  value  during  the  continuance  of  the  trust.  For  then  it 
would  matter  little  or  nothing  to  either  party  whether  the  pur- 
chase was  at  a  price  above  or  below  par.  But  the  precedents 
in  this  Commonwealth  are  against  such  a  course ;  and  the 
reasons  on  which  the  early  cases  are  founded  have  rather 
gained  than  lost  in  force. 

The  English  cases  go  the  whole  length  of  deciding  that, 
whenever  a  fund  is  held  upon  an  authorized  permanent  invest^ 
meat,  the  tenant  for  life  receives  the  entire  actual  income. 
Among  the  investments  authorized  by  statute  was  East  India 
Btock.  This  yielded  a  higher  rate  of  interest  than  the  three  per 
cent,  government  stock,  and  was  therefore  desired  by  life-ten- 
ants ;  but  it  was  liable  to  be  paid  off,  and  it  sold  at  a  premium^ 
and  was  therefore  objected  to  by  remaindermen.  When  a 
trust  fund  was  in  court,  the  court  would  not  ordinarily  direct 
an  investment  in  this  stock  {CooJcbum  v.  Ped^  3  De  G.,  F.  & 
J.  170 ;  Ungle98  v.  Tuff,  9  W.  E.  729 ;  In  re  Boycea,  I.  R.  \ 
Eq.  45 ;  WmU  v.  LitOewood,  41  L.  J.  [N.  S.]  Oh.  636);  unless 
there  were  special  reasons  for  favoring  the  life  tenant.  {^Equin 
table  Reversionary  Interest  Society  v.  Ftdler,  1  J.  &  H.  379, 
affirmed  July  17, 1861 ;  Lewin  on  Trusts  [7th  ed.],  284 ;  Bishop 
V.  Bishop,  9  VV.  R.  549;  Cohen  v.  WaUy,  7  Jur.  [N.  S.]  937.) 
"But  in  Cockbum  v.  Peel,  Lord  Justice  Turner  was  careful  to 
say  that  the  decision  was  not  intended  to  embarrass  trustees  in 
the  exercise  of  the  discretion  which  the  statute  gave  them 
when  the  funds  were  not  in  court,  and  that  they  would  be  en* 
titled  to  protection  when  they  acted  hona  jide  in  the  exercise 
Vol.  m.— 28 
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of  that  discretion.  And  this  statement  was  affirmed  and  ap- 
plied in  Hume  v.  Richardson^  4  De  G.,  F.  &  J.  29,  the  next 
year.  The  latter  case  then  went  on  to  decide  that,  where 
trustees,  in  the  exercise  of  their  discretion,  retained  or  made 
investments  in  East  India  stock,  the  tenant  for  life  was  en- 
titled to  the  whole  income  arising  from  such  investments. 
The  same  conclusion  was  reached  bj  Lord  Cairns  in  a  later 
case,  in  which  Hume  v.  Richardson  was  not  referred  to,  with 
regard  not  only  to  East  India  stock,  but  other  securities  which 
the  testator  had  authorized  as  permanent  investments,  and 
which  otherwise  would  have  been  unauthorized.  {Brawn  v. 
GeUatlyy  L.  R  2  Ch.  761.  See,  further,  Meyer  v.  Simanteti^  5 
De  G.  &  8m.  723,  726.) 

There  is  another  branch  of  Brovm  v.  GeUaUy  similar  in 
principle  to  Einmonth  v.  Brigham^  5  Allen,  270,  which  ha£ 
no  bearing  on  this  case.  It  often  happens,  of  course,  that  te»- 
tators  leave  property  of  a  kind  which  executors  would  not  be 
authorized  to  invest  in,  such  as  ships,  or  a  share  in  a  partner- 
ship. In  such  cases  the  law  allows  the  executor  a  proper  time 
for  the  purpose  of  disposing  of  such  property.  But  the  fact 
that  time  is  allowed  in  order  to  prevent  a  sacrifice,  does  not 
make  the  investment  an  authorized  one  ad  interim^  in  snch 
sense  as  to  entitle  the  tenant  for  life  to  the  actual  dividends 
The  conversion  would  be  made  at  once  if  it  were  practicable, 
and  the  rights  of  the  parties  are  not  affected  by  the  delays. 
The  fund  is  treated  as  if  converted,  and  the  tenant  for  life  is 
allowed  a  fixed  percentage  on  the  amount.  {Meyer  v.  Simon- 
sen^  uhi  supra;  Re  LLewellyrCs  Trusty  29  Beav.  171,174; 
cf.  Dimes  v.  ScoU^  4  Russ.  195,  209.)  The  same  thing  is  tree 
where  a  testator  allows  time  for  the  same  purpose.  In  Brown 
V.  GeUatly  the  testator  had  left  ships,  etc.,  and  had  authorised 
his  executors  to  sail  them  until  they  could  be  satisfactorily  sold, 
which  he  left  to  the  discretion  of  his  executors.  As  it  was  evi- 
dent that  this  was  only  done  with  the  intent  to  have  the  ships 
converted  cautiously  and  in  proper  time,  it  was  held  that  the 
tenant  for  life  was  not  entitled  to  the  actual  profits  of  the  ships, 
but  to  four  per  cent,  on  a  valuation  as  at  the  death  of  the  testa- 
tor, and  no  more.    The  ships  were  not  made  an  authorized  pe^ 
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manent  investment  by  reason  of  the  fact  that  a  long  time  was 
allowed  to  dispose  of  them. 

Onr  refusal  to  lay  down  a  general  rule  does  not  put  the 
capital  in  danger  of  being  exhausted.  The  trustee,  who  has  the 
fund  always  in  his  hand  and  under  his  eyes,  must  take  rea- 
sonable care  to  hold  the  balance  eyen  between  opposing  in- 
terests. The  answer  to  the  extreme  crises  supposed  on  behalf 
of  the  remaindermen  is,  that,  if  they  were  conceiyable  where 
the  trustee  was  acting  in  good  faith,  they  would  be  inconsist- 
ent with  that  reasonable  discretion  which  he  must  exercise  at 
his  peril.  This  responsibility  is  what  trustees  are  paid  for  as- 
suming, and  we  have  no  reason  to  suppose  that  it  has  proved 
too  great  to  be  borne.  We  think  that  the  course  most  ad- 
vantageous to  all  parties  concerned  is  for  us  to  confine  our- 
flelves  to  dealing  with  each  case  that  may  come  before  us  on 
its  particular  circumstances,  and  to  allow  trustees  all  the  free- 
dom that  is  consistent  with  caution  and  fairness. 

Coming,  then,  to  the  particulars  in  the  present  case,  we  think 
the  trustees  were  authorized  to  retain  the  testator's  bonds  men- 
tioned in  the  bill  until  they  were  paid  ofi.  By  the  residuary 
clause  they  are  '^  to  hold  the  said  property  as  they  may  receive 
the  same,  or  at  their  discretion  to  sell  the  same."  The  power 
thus  given  to  hold  the  property  as  they  may  receive  it,  is  not 
an  extension  of  the  time  for  conversion,  but  authority  to  con- 
tinue an  investment  as  such,  and  the  whole  net  income  of  in- 
vestments thus  authorized  must  go  to  the  tenants  for  Ufe  by 
the  terms  of  the  will,  {fyown  v.  GeUcUly^  uhi  mpra;  Bulr 
keley  v.  Stephens^  10  L.  T.  [N.  S.]  225 ;  Green  v.  BHtten^  1 
De  G.,.J.  &  S.  649.) 

With  regard  to  the  bonds  of  the  Union  Pacific  Railroad 
Company  purchased  in  1878,  and  then  having  nearly  eighteen 
years  to  run,  the  fact  that  a  small  premium  was  paid  is  not, 
of  itself  alone,  enough  to  prevent  the  tenants  for  life  from  re- 
ceiving the  net  interest,  and  the  circumstances,  so  far  as  dis- 
closed, show  no  special  reason  why^  they  should  not  receive  it. 
The  investment  constitutes  a  very  small  proportion  of  a  large 
estate.  Kothing  shows  that  the  premium  was  paid  for  interest 
above  the  market  rate.     We  have  no  reason  to  doubt  that,  tak- 


486  AMERICAN  PROBATE  REPORTa 

ing  the  whole  administration  of  the  trost  into  acconnt,  the  bal- 
ance has  been  evenly  held  between  the  two  parties ;  and  the 
relation  between  the  remaindermen  and  the  life-tenants  is  such 
that  there  is  less  call  than  there  might  be  in  some  other  cases 
for  treating  the  life-tenants  with  great  strictness. 

Lastly,  as  to  sums  paid  in  respect  of  accmed  interest  It  is 
true  that  there  are  strong  decisions  of  Vice-Chancellor  KJndere- 
ley  to  the  effect  that  no  allowance  is  to  be  made  for  them  ex- 
cept under  very  special  circumstances.  {SchoUfidd  v.  Bedfert^ 
2  Dr.  &  Sm.  173,  182 ;  Freman  v.  Whitbread,  L,  R.  1  Eq.  266. 
See  also  Bostock  v.  Blakeney^  2  Bro.  C.  C.  663 ;  Lewin  on 
Trusts  [7th  ed.],  297.)  But  the  reason  offered,  that  it  would 
lead  to  burdensome  and  expensive  investigations,  does  not 
seem  to  us  to  apply  here.  By  the  Boston  usage,  the  sum  paid 
for  accrued  interest  is  always  expressly  stated,  and  we  see  do 
reason  why  it  should  not  be  repaid  from  interest  subsequently 
received.  In  has  been  in  some  cases  in  England.  {Zondei- 
lorough  V.  SomerviUe^  19  Beav.  295 ;  Bulkdey  v.  Stephens,  3 
N.  R.  105, 107;  s.  o.  10  L.  T.  [N.  S.]  225,  229. 

Decree  accordingly. 


What  Is  principal  and  Income  upon  purchase  of  stocks  b  j  tmstees 
for  life  tenants  and  remalndermen.—Homenway  ▼.  Hemenway  presents 
a  phase  of  what  is  known  as  ''  the  rule  in  Minors  Case."  The  case  of 
Minot  T.  Paine  (99  Mass.  101)  established  as  the  rale»  in  Massachoaetts,  thtt 
stock  dividends  are  to  be  regarded  as  Drincipal,  and  cash  dividends  is 
income.  This  principle  has  been  unilbrmly  adhered  to  in  that  State. 
Deland  v.  Williams,  101  Mass.  571 ;  Leland  v.  Hayden,  102  Id.  542;  Rand 
V.  Hnbbell,  116  Id.  146. 

The  Pennsylvania  rule  is  that  whatever  snrplns  had  been  fhlly  earned 
at  the  testator*8  death,  by  whatsoever  name  it  may  be  called,  is  principal, 
and  whatever  is  earned  npon  that  principal  after  the  testator's  death  is 
income,  call  it  what  yon  will    Earp^s  Appeal,  28  Penn.  Bt  368. 

Biddle's  Appeal  sustains  and  approves  this  doctrine.  This  qnestion 
has  provoked  much  discussion.  See  Perry  on  Trusts,  c.  18,  and  three  in- 
teresting and  extremely  valuable  little  pamphlets,  by  a  layman,  wherein 
the  matter  is  fully  and  learnedly  discussed,  published  by  G.  P.  Putnam*s 
Son,  New  York,  ec titled  "  Common  Sense  venui  Judicial  Legislation," 
**  Stock- diyidends:  the  Rule  in  Minors  Case  Restated,  with  Variations  by 
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the  Supreme  Jadicial  Court  of  Massachusetts,"  and  ^*  A  Third  Chapter  on 
the  Rule  in  Minot's  Case." 

The  rule  appears  not  to  be  well  settled  in  England.  A.  gave  his  wife 
a  life  estate  in  one-seventh  of  a  colliiry.  For  several  years  profits  were 
made,  but  retained  to  the  credit  of  a  profit  and  loss  account.  Afterwards 
profits  were  divided,  but  at  the  death  of  the  tenant  for  life  a  large  sum 
remained  to  the  credit  of  the  profit  and  loss  account,  the  greater  part  of 
which  had  been  inyested  in  the  works  of  the  colliery.  In  this  case  the 
court  held  that  the  share  of  the  testator  in  the  sum  standing  to  the  credit 
of  the  profit  and  loss  account  belonged  to  the  persons  entitled  in  remain- 
der, and  not  to  the  executor  of  the  tenant  for  life.  Straker  y.  Wilson,  6 
L.  R,  Ch.  503. 

This  is  the  rule  in  Minot^s  Case.  The  same  rule  is  found  in  other  En- 
glish cases.  Browne  y.  Collins,  12  L.  R.  Eq.  586;  Furley  y.  Hydes.  42  L. 
J.  Chan.  626. 

But  there  is  a  line  of  cases  that  hold  a  contrary  doctrine,  coinciding 
with  the  Pennsylyania  rule.  Where  bonuses  were  declared  upon  stock 
after  the  death  of  the  testator  the  court  held  the  bonuses  were  income  and 
not  capital  of  the  estate,  and  as  such  belonged  to  the  tenant  for  life. 
Bale  V.  Hayes,  40  L.  J.  Chan.  244;  24  L.  T.  (N.  8.)  12;  19  W.  R.  299. 
8ee  also,  b.  f.  Maclaren  y.  Stainton,  11  L.  R.  Eq.  882;  Lean  y.  Lean,  82  L. 
T.  (K  8.)  805;  28  W.  R.  484;  Lambert  y.  Lambert,  29  L.  T.  (N.  8.)  878; 
22  W.  R.  859;  In  re  Tinkler,  45  L  J.  Chan.  Div.  185. 

*' Proceeds"  means  "income."  Thomson's  Appeal,  89  Penn.  St.  86; 
Robert's  Appeal,  92  Id.  407. 

Where  income  was  giyen  to  a  wife  for  life  it  was  held  that  premiums 
received  by  her  on  certain  gold  coin  belonging  to  the  testator's  estate  was 
part  of  the  earptu  and  not  income,  ^an  Blarcom  y.  Daget,  81  N.  J.  Eq. 
788.     CarUra,  Be  8tutzer,  26  Hun,  481. 

Profits  upon  sale  of  stock  are  principal  and  not  income.  Whitney  t. 
Phomix,  4  Redf.  180. 

Increase  of  live  stock  belongs  to  the  owner  of  the  particular  estate. 
Major  V.  Hemdon,  78  Ky.  123. 

Where  there  is  a  bequest  of  income  with  remainder  over  of  the  princi- 
pal, the  tenant  for  life  is  entitled  to  the  income  to  be  calculated  from  the 
death  of  the  testator.  King's  Estate,  11  Phila.  26;  Ayer  y.  Ayer,  128 
Mass.  575;  Van  Blarcom  y.  Daget,  ubi  supra;  Gibbs  v.  Gibbs,  26  L.  T. 
(N.  8.)  865;  Wright  v.  Lambert,  6  L.  R.  Chan.  Div.  649;  Stewart  y.  Law- 
son,  22  W.  R.  822.     Contra,  Guinness  y.  Cottingham,  7  Ir.  R.  Eq.  109. 

Commissions  for  collecting  and  paying  interest,  taxes,  etc. ,  must  be 
paid  out  of  the  income,  and  not  be  made  a  charge  upon  the  principal. 
Danly  y.  Cummins,  81  N.  J.  Eq.  208;  Sewall's  Estate,  11  Phila.  73;  Stubbs 
V.  Stubbs,  4  Redf.  170. 

Where  a  fixed  income  is  bequeathed  and  the  income  of  the  estate  fails, 
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or  is  iDsnfficient,  the  principal  most  be  resorted  to.  BoDham  ▼.  Bonbam, 
88  K  J.  Eq.  476;  Haydel  ▼.  Hoick,  72  Mo.  258.  ConJhHi,  Delaney  t. 
Van  Auleo,  84  K.  Y.  16;  leyersing  s.  c.  21  Hud,  274. 

The  ezpcDse  of  the  burial  of  thi  tenant  for  life»  where  this  appears  to 
be  the  intention  of  the  testator,  wiU  precede  the  claima  of  remaindermen 
or  their  creditors.    Miles  y.  Peabody,  64  Georgia,  729. 

It  is  the  dnty  of  the  executor  to  protect  the  interest  of  the  remainder- 
man and  so  manage  the  estate  that  he  may  certainly  come  into  the  enjoy* 
ment  of  the  fund.    State  t.  Robinson,  57  Maryland,  486. 

The  remainderman  may  hare  a  bond,  to  this  end,  from  the  executor, 
in  case  there  is  danger  of  waste.    Ames  y.  Williamson,  17  West.  Ya.  678. 

Cragg  y.  Biggs  (5  Bedf.  82)  is  a  recent  and  yalnable  case  upon  this 
subject,  many  cases  being  cited. 


Page  vs.  Foust. 

[89  N.  C.  447.] 

Word  "ebtbcts"  kay  includb  lakd. 

The  word  "  effects  "  may  be  conBtmed  to  inelndc  real  estate  to  effcetnate 
tor's  intention. 

PROCEEDmo  to  assign  dower. 
The  opinion  states  the  facts. 

J.  W.  Mauney^  for  plaintiff. 

Kerr  Craige^  for  defendants. 

Smith,  C.  J.  The  plaintiff,  the  widow  of  John  A.  Page^ 
who  died  intestate  and  without  issue,  brings  this  soit  against 
ih^feme  defendants,  his  sisters  and  heirs-at-law,  and  their  bos- 
bands  to  procure  an  assignment  of  dower  in  the  land  described 
in  her  petition,  whereof  she  alleges  the  intestate  was  seized  and 
possessed  of  an  estate  in  fee. 

^  The  defendants  resist  the  plaintiff's  claim,  and  saj  that  the 
intestate  derived  title  to  the  land  under  the  will  of  his  father, 
Dempsey  Page,  made  in  1879,  by  the  provisions  of  which  an 
estate  for  life  only  was  devised  to  the  said  intestate,  if  he  died 
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without  iasne,  with  remainder  to  the  defendants,  Mary  and 
Laura,  in  fee. 

The  solution  of  the  controversy  in  respect  to  the  title  de- 
pends, therefore,  upon  the  construction  of  the  testator's  will, 
so  much  of  which  as  bears  upon  the  issne  is  contained  in  the 
first  four  clauses,  and  is  as  follows : 

^^  Item  1.  I  give  and  devise  to  my  beloved  son,  John  Allison 
the  plantation  on  which  I  now  live,  containing  about  94  acres, 
lying  on  the  north  side  of  Sherrill's  Foard  road,  adjoining  Mrs. 
Krider,  Mrs.  Kestler,  and  others ;  also  one-half  of  my  old  plan- 
tation, containing  about  78  acres,  lying  on  south  side  of  Withe- 
row's  creek  and  joining  M.  A.  File,  Mrs.  Krider  and  others ; 
also,  mj  two-horse  wagon  and  harness,  together  with  two  mules 
(his  choice),  one  bedstead  and  furniture  (bis  choice),  one  bureau 
(his  choice),  and  provisions  enough  to  last  him  and  mules  until 
he  can  make  and  gather  a  crop." 

'^  Item  2.  I  give  and  devise  to  my  beloved  daughter  Mary 
Nay,  seventy-five  acres  of  land,  to  be  taken  off  from  the  Sloop 
place,  on  which  they  now  live,  to  be  taken  off  from  said  place 
next  to  M.  A.  File's  fifty  acres,  being  that  run  off  by  W.  A. 
Houck  and  the  other  25  acres,  joining  James  F.  Oowan  and  M. 
A.  File ;  to  have  and  hold  during  their  life-time,  and  then  to 
go  as  hereinafter  provided." 

^^  Item  3.  I  give  and  devise  to  my  beloved  daughter  Laura 
E.  one-half  of  my  old  home  place,  of  which  mention  is  made  in 
item  first ;  and  also,  what  will  remain  of  the  Sloop  place,  after 
Mary's  share  is  taken  off ;  also,  she  is  to  have  one  year's  provis- 
ions laid  off  to  her  for  her  and  her  two  cliildren." 

"  Item  4.  It  is  my  will  that  if  any  of  my  children  die  with- 
out legal  bodily  heirs,  or  children,  then,  and  in  that  case,  the 
effects  herein  willed  to  them  to  return  to  the  balance  of  my 
chQdren  then  living,  or  their  children,  if  they  are  dead  and 
have  left  any  legal  bodily  heirs.  In  case  of  Mary  and  her  hus- 
band, should  she  die  first,  her  husband  is  to  have  the  use  of  her 
effects  during  his  life-time  and  then  return  as  afore  stated." 

The  result  of  the  controversy  depends  upon  the  interpreta- 
tion put  upon  the  word  "  effects,"  used  by  the  testator  in  the 
contingent  dispositions  made  in  the  event  of  the  death  of  any 
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of  the  devises  without  issue.  If  it  comprehends  the  lands  pre- 
viously given  as  well  as  the  personal  estate,  the  title  of  the  in- 
testate ceased  at  his  death,  and  the  right  to  dower  does  not 
attach ;  if  the  term  is  used  in  its  more  restricted  and  common 
acceptation,  and  confined  to  the  personal  property  bequeathed, 
the  plaintiff  is  entitled  to  an  allotment  of  dower  in  the  lands 
devised  to  her  husband. 

'^  The  fundamental  role  in  the  construction  of  wills,''  as  is 
said  by  Battle,  J.,  ^^  is  to  ascertain  the  intention  of  the  testator, 
and  for  that  purpose  all  the  parts  of  the  will  are  to  be  taken  in 
view,  and  effect  is  to  be  given,  as  far  as  possible,  to  eveij 
clause."     {Owen  v.  Owen^  Busb.  Eq.  124.) 

It  is  also  a  well  established  rule  of  construction  tbat  a  testar 
tor  is  presumed  to  use  the  words  in  which  he  expresses  himself, 
according  to  their  strict  and  primary  acceptation,  unless  from 
the  context  it  appears  that  he  uses  them  in  a  different  sense ; 
in  which  case,  the  sense  in  which  he  thus  appears  to  have  used 
them,  will  be  the  sense  in  which  they  are  to  be  construed. 
(Wig.  Wills  Prop.  1,  page  58.) 

That  the  term  effects  is  capable  of  expansion,  so  as  to  em- 
brace real  and  personal  estate,  when  it  is  seen  that  such  is  the 
testator's  intention,  from  an  inspection  of  the  provisions  of  the 
instrument,  is  established  by  past  adjudications. 

"I  take  effects,"  says  Lord  Mansfield,  in  interpreting  a 
residuary  disposition  of  all  the  testator's  effects,  both  real  and 
personal,  ^'to  be  synonymous  to  worldly  substance,  which 
means  whatever  can  be  turned  to  value ;  and  that,  therefore, 
real  and  personal  effects  mean  all  a  man's  property."  (Hoffon 
V.  Jacksony  Cowp.  304.) 

So,  Sir  William  Grant,  Master  of  the  Rolls,  declares,  in 
CampheU  v.  Preacotty  15  Ves.  607,  ''  there  is  no  case  for  the 
restricted  sense  which  the  grandchildren  put  upon  the  words 
*all  my  effects  whatsoever ; ^ ^"^  adding,  "Lord  Mansfield  says, 
that  the  word  '  ejects '  is  equivalent  to  property  or  worldly 
substance." 

To  the  same  general  purpose  are  the  cases  of  Chilcot  v. 
White^  1  East,  394;  Andrews  v.  LaincKbury^  11  East,  290; 
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Franklin  v.  Trout,  15  East,  394;  2  Williams  Exrs.  854;  Theo. 
Law  of  WiUs,  159. 

In  a  recent  case  which  came  before  the  Vice  Chancellor 
Sir  Hicbard  Malins,  the  aathorities  were  carefully  reviewed,  and 
it  was  decided  that  by  the  use  of  the  words  "  I  give  all  the  rest, 
residue,  moneys,  chattels,  and  aU  my  other  effects^^  notwith- 
standing the  association  of  the  latter  words  with  articles  of 
personal  property  before  enumerated,  "  the  testator  meant  to 
include  everything  he  had  in  the  world,  whether  real  property 
OT  personal  property. ^^  {Smyth  v.  Smyth,  8  Law  Eep.  Chan. 
Div.  561.) 

There  are  cases  where  the  will  disposes  of  "  effects  "  with 
very  comprehensive  descriptive  terms  following,  such  as  "  of 
what  nature  soever  "  {Hick  v.  Dring,  2  M.  &  S.  448) ;  or  where 
the  language  is,  "  all  my  effects  "  {How  v.  jEaales,  15  M.  &  W. 
450),  in  which  it  is  held  that  land  was  not  embraced ;  but  in  all, 
it  is  conceded  that  a  larger  scope  will  be  given  to  the  disposi- 
tion, where  it  can  be  collected  from  other  parts  of  the  will,  that 
such  was  the  testator's  intention. 

Thus,  in  the  former  of  the  two  cases  last  cited,  it  is  said : 
'^  If  the  court  can  see  that  the  testator  meant  by  it  to  pass  his 
real  estate,  then  the  judgment  must  be  for  the  plaintiff." 

The  inquiry  recurs  as  to  the  meaning  of  the  testator  in  the 
use  of  the  word  found  in  the  clause  limiting  the  property  given 
in  remainder,  and  wo  are  at  no  loss  in  arriving  at  the  sense  in 
which  he  employs  it. 

1.  Land  only  is  devised  to  Mary,  and  in  the  concluding  part 
of  the  fourth  item  it  is  in  direct  terms  provided  that,  in  case  of 
survivorship,  her  husband  shall  have  the  use  of  her  effects  dur- 
ing his  life-time.  "  Effects "  are  here  applied  to  the  devised 
land,  and  can  have  no  other  significance,  for  there  is  no  other 
property  to  which  they  can  attach. 

2.  Land  is  also  given  to  the  defendant  Laura,  with  an  allow, 
ance  of  provisions  for  the  support  of  herself  and  children  for 
one  year.  It  cannot  be  supposed  that  articles  intended  to  be 
consumed  were  to  return  to  the  other  children  in  the  event  of 
the  death  of  Laura  without  issue,  and  there  is  nothing  but  her 
land  upon  which  this  devise  over  can  operate,  so  that  it  must 
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have  been  in  the  mind  of  the  testator  when  he  described  it  as 
part  of  the  *'  eflTects  "  thus  limited. 

Whatever  may  be  the  significance  of  the  word  unexplained 
by  the  context,  it  is  plain  that  in  choosing  it  the  testator  meaot 
to  indnde  the  devised  lands  given  to  each  of  his  children,  and 
in  this  sense  we  must  give  it  operation. 

There  is  error  in  the  ruling  of  the  court,  and  there  most  be 
judgment  that  the  defendants  go  without  day  and  recover  their 
costs. 

Error. 

Reversed. 


Biddle'b  Appeal. 

[99  Penn.  St   278.] 


BiQHT  TO  SUfiSORIBS  TO  INGRBASE  OF  GAPriAL  STOCK   IB   OAPTTALy 

NOT  INCOME. 

Ab  between  a  tenant  for  life  and  remainderman  of  stock  held  In  trust,  money  re- 
ceived by  the  trustee  from  a  sale  of  the  r%ht  to  subscribe  to  an  iocresse  of 
capital  stock  is  principal. 

Appeal  from  the  Orphans'  Court  of  Philadelphia  county. 

Accounting  of  the  executor  of  Mary  Condy,  deceased. 

In  addition  to  the  facts  appearing  in  the  opinion  it  wis 
shown  that  the  increase  in  the  capital  stock  did  not  affect  the 
market  value  of  the  old  shares  but  reduced  their  intrinsic  valae 
seventy-five  cents  a  share. 

The  court  below  adjudged  the  money  received  by  the 
trustee  to  be  additional  principal  in  his  hands. 

Edward  Hopkinson^  for  appellant 

t/.  B.  Townsendy  for  appellees. 
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Mbsoub,  J.  This  contention  is  between  the  tenant  for  life 
and  the  residuary  legatee,  under  the  will  of  Mary  Condy,  who 
died  on  the  29th  of  June,  1880.  She  gave  and  bequeathed  all 
her  estate  to  the  appellant,  in  trust,  to  collect  and  receive  the 
inoooie  thereof  for  her  own  use  during  life,  and  at  her  death^ 
the  testatrix  gave  one-half  the  residue  to  the  appellee.  The 
property  bequeathed  was  stock  of  the  Insurance  Company 
of  North  America.  At  a  meeting  of  the  stockholders  of  the 
oompany,  held  on  the  15th  November  of  the  same  year,  it  waa 
resolved  to  increase  the  capital  stock  from  $2,000,000  to 
$3,000,000  by  issuing  100,000  shares  at  $10  per  share,  in  the 
proportion  of  one  share  to  each  two  shares  held  by  the  stock- 
holders— they  to  pay  $10  per  share  for  each  share  of  the  new 
stock,  and  also  $10  per  share  for  the  privilege  of  subscribing^ 
the  proceeds  of  which  privilege  to  be  added  to  the  surplus 
fund  of  the  company.  Instead  of  subscribing  for  the  new 
stock,  the  executor  sold  the  privilege  of  subscribing  therefor* 
The  question  is,  whether  the  sum  thus  realized  should  be 
awarded  to  the  appellant  as  income,  or  whether  it  belongs  to 
the  principal  of  the  estate? 

The  entire  value  of  the  stock,  with  all  its  incidents,  at  the 
death  of  the  testatrix,  constituted  the  principal  of  the  estate. 
On  this  principal,  the  appellant  was  entitled  to  the  income. 
Whatever  value  beyond  par  the  stock  then  had,  by  reason  of 
the  large  surplus  fund  of  the  company  or  otherwise,  attached 
to  the  stock  and  formed  a  part  of  the  principal.  The  appellant 
was  not  given  any  part  of  this  aggregated  value  of  the  stock. 
The  income  therefrom  was  all  she  was  entitled  to  receive. 
Whatever  was  capital  must  remain  capital.  The  executor  could 
not  take  therefrom  and  give  to  the  life-tenant,  to  the  injury  of 
the  residuary  legatee.  The  surplus  of  the  company  was  large. 
This  greatly  increased  the  value  of  the  stock.  It  is  not  shown 
that  the  stock  was  of  greater  value  on  the  15th  November  than 
on  the  day  of  the  death  of  the  testatrix,  nor  that  the  surplus 
fund  had  been  increased  in  the  meantime. 

The  right  of  a  stockholder  to  subscribe  for  new  stock  waa 
a  right  to  change  the  form  of  the  investment ;  but  that  which 
existed  as  principal  did  not,  by  the  exercise   or  sale  of  that 
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right,  become  income.  The  appellant  became  entitled  to  the 
income  on  that  principal  in  its  changed  form  ;  bat  not  to  the 
principal  itself. 

The  distinction  between  the  surplus  fund,  existing  at  the 
time  of  the  death  of  the  testator,  and  a  fund  accumulated  after- 
wards, is  distinctly  recognized  in  Earp^s  Appeal^  4  Casey,  368. 
That  which  had  accumulated  before  the  death  of  the  testator, 
was  held  to  be  part  of  the  principal  of  the   fund,  and  that 
which  accumulated  after  his  death  to  be  income.     The  correct- 
ness of  the  principle  there  ruled,  is  expressly  affirmed  in  WHi- 
hamJiB  Appeal^  14  P.  F.  Smith,  256,  although,  under  th»  facts 
of  the  case,  the  profit  on  a  sale  of  the  newly  subscribed  stock 
was  held  to  be  income.     Mob^b  Appeal^  2  Norris,  264,  is  in 
entire  harmony  with  the  conclusion  at  which  we  hare  arriyed. 
There  the  trust  fund  consisted  of  stock,  and  each  of  the  stock- 
holders  was  given  the  privilege  of  subscribing  and  paying  for 
^  many  shares  of  the  new  stock  as  he  held  of  the  old.    The 
estate  of  the. testator  was  entitled  to  subscribe  for  one  hundred 
shares  of  the  new  stock.     The  executors,  not  having  funds  suf- 
ficient to  pay  the  sum  required  for  so  much  stock,  sold  the 
option  to  subscribe  for  sixty  shares  thereof,  and  with  the  money 
realized  therefrom  subscribed  and  paid  for  the  remaining  forty 
shares.     The  life-tenant  claimed  these  shares,  thus  acquired,  to 
be  income ;  but  it  was  held  they  formed  a  portion  of  the  capi- 
tal of  the  residuary  estate.     It  was  there  said  by  our  brother 
Paxson,  there  is  no  doubt  about  the  law.     The  difiiculty  is  in 
applying  the  law  to  the  facts  of  the  particular  case.     It  is  true, 
one  reason  given  for  the  ruling  was,  that  after  the  increase  of 
stock,  the  value  of  each  share  decreased.     Such  must  be  the 
natural  effect  of  an  increase  produced  in  part  by  putting  an  ex- 
isting surplus  fund  into  certificates  of  new  stock.     The  addi- 
tional sum  paid  in  for  each  share  being  less  than  the  actual 
value  of  a  share  of  the  old  stock,  necessarily  lessens  the  value 
of  the  latter.     In  the  present  case,  the  diminution  in  the  value 
of  the  stock  and  in  its  market  price  is  shown  to  be  small. 
That,  however,  we  think  is  not  the  only  evidence  of  what  con- 
stitutes principal  or  capital.    In  so  far  as  the  fund,  which  was  a 
part  of  the  residuary  estate,  was  used  to  acquire  the  new  stock, 
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the  latter  took  the  place  of  the  former.  It  was  not  iDoomey 
bat  capital  in  a  changed  form.  The  appellant  is  not  entitled 
to  the  corpus  of  the  new  stock,  but  to  its  income. 

Decree  affirmed,  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellant. 

Shabswood,  C.  J.,  and  Tbunkbt,  J.,  dissented. 


Earle  vs.  Eable« 

[98  New  York,  104.] 


Executor  Aim  trustee. — ^Aooeptabjce  of  trusts. — ^Responsi- 

BIUTY  FOB   ACTS   OF  CO-TBU8TEES. 

Where  a  will  Tests  trusts  in  the  execntors  as  sudi,  an  acceptance  of  the  office  is 

an  assumption  of  the  trusta 
An  execotor  or  trustee  is  hound  to  exercise  dae  caution  in  respect  to  the  ap- 

proyal  of,  and  acquiescence  in  the  acts  of  co-trustees,  and  if  he  deliver  over 

to  them  the  entire  management  of  the  estate,  he  is  responsible  for  losses  which 

diligence  on  his  psrt  would  have  preyented. 

Appeal  from  a  judgment  of  the  General  Term  of  the  Su- 
perior Court  of  the  city  of  New  York,  affirming  a  judgment 
in  plaintifPs  favor  entered  on  a  report  of  a  referee. 

Action  to  compel  an  accounting  and  charge  executors  and 
trustees  with  funds  lost  through  their  negligence. 

Scmiuel  Hand  and  John  M.  Martin^  for  appellant. 

Sichard  Z.  Sweezey^  for  respondents. 

Rapallo,  J.  The  objection  taken  by  the  appellant  in  his 
answer,  and  urged  upon  the  trial  that  his  former  co-executor, 
Charles  Dodd,  was  a  necessary  party  to  this  action,  should  not, 
in  our  judgment,  be  sustained.  Almost  immediately  after  the 
final  accounting  of  all  the  executors  before  the  surrogate  of  the 
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city  of  New  York  had  been  completed,  and  a  decree  had 
entered  thereon,  dated  April  25,  1861,  finally  settling  the 
accounts  of  the  executors  and  ascertaining  the  amonnts  in  their 
hands,  and  directing  the  disposition  thereof,  Mr.  Dodd  remoyed 
from  the  State  of  New  York  to  the  State  of  Connecticut.  Ap- 
plication was  thereupon  made  by  Morris  D.  Earle,  one  of  the 
legatees,  to  the  surrogate  of  the  city  of  New  York  for  the  revo- 
cation of  the  letters  testamentary  of  Mr.  Dodd  on  accoant  of 
his  non-residence ;  and  he  refusing  to  give  security  as  a  non- 
resident executor,  and  appearing  before  the  surrogate  and  as- 
aenting  to  the  revocation  of  the  letters,  the  surrogate  thereupon 
made  an  order  or  decree,  revoking  the  letters  and  his  authority 
to  act  as  executor.  This  order  was  dated  May  30, 1861,  and 
from  that  time  Mr.  Dodd  ceased  to  act  as  executor  or  trustee 
under  the  will  of  Morris  Earle.  • 

The  trusts  contained  in  the  will  were  vested  in  Mr.  Dodd 
in  his  capacity  of  executor,  and  were  attached  to  his  office. 
They  were  not  personal,  nor  did  they  involve  the  exercise  of 
discretion.  By  abandoning  his  office  of  executor,  and  ceasing 
to  act  as  trustee,  ho  renounced  them,  and  they  devolved  upon 
the  continuing  executor  and  executrix,  as  they  would  have  doue 
on  an  administrator  with  the  will  annexed,  had  all  the  exec- 
utors been  removed  or  died.  The  court,  on  the  trial  of  this 
action,  found,  as  facts,  that  at  the  time  of  the  removal  of  Mr. 
Dodd  the  estate  had  sustained  no  loss,  and  that  it  had  not  at 
any  time  sustained  any  loss  by  reason  of  any  investment  made 
by  him.  His  accounts  had  been  finally  settled,  and  he  left  the 
funds  of  the  estate  under  the  control  of  the  continuing  execu- 
tor and  executrix.  Whatever  neglect  or  default  occurred,  was 
after  the  revocation  of  Mr.  Dodd's  letters,  and  was  chargeable 
to  them  and  not  to  him.  Under  ^hese  circumstances,  he  was 
not  a  necessary  party  to  this  action. 

The  main  controversy  in  the  case  is  upon  the  question  of 
the  liability  of  the  appellant  to  account  for  the  fund  which 
was,  by  the  surrogate's  decree,  found  to  be  in  the  hands  of  the 
executors  in  April,  1S61.  This  decree  was  based  upon  a  joint 
account  rendered  to  the  surrogate  by  William  P.  Earle  and 
Gharles  R  Dodd,  executors,  and  Mary  K  Earle,  executrix ;  and 
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upon  this'  aocoanting  it  was  admitted  by  them,  and  f onnd  bj 
the  surrogate,  that  the  amount  with  which  they  were  charge- 
able, after  crediting  all  payments,  was  $206,807  36  of  princi- 
pal, and  $5,472  29  of  interest,  all  of  which  they  had  on  hand. 
Bj  their  account  it  appeared  that  these  sums  were  invested  in 
bonds  and  mortgages,  State  and  city  bonds,  and  cash  in  bank. 
The  executors  were  allowed  by  the  surrogate  costs  and  com- 
missions amounting  to  about  $2,739,  and  were  directed  to  set 
apart  one-third  of  the  principal  of  the  estate  for  the  purpose 
of  paying  the  income  thereof  to  the  testator's  widow,  Mary  £. 
£arle,  during  her  life,  pursuant  to  the  directions  of  the  will. 
This  third  amounted  to  the  sum  of  $74,741  03,  of  which  Mrs. 
Earle  was  to  receive  the  interest  during  her  life,  and  at  her 
death  it  was  to  be  divided  among  the  seven  children  of  the 
testator. 

After  setting  apart  this  sum  and  paying  to  Morris  D.  Earle 
and  James  E.  Earle,  the  two  eldest  sons,  in  full,  their  shares  of 
the  principal,  there  remained  for  distribution  among  the  re- 
maining five  children,  four  of  whom  were  minors,  $106,772  96 
of  principal,  and  $2,632  15  of  interest,  with  the  accumulations 
since  April  26,  1861,  and  each  child  was  also  entitled  to  one- 
seventh  of  the  fund  of  $74,741  03,  directed  to  be  set  apart  for 
the  widow,  to  be  paid  to  them  at  her  death. 

By  the  interlocutory  judgment  in  this  action,  William  P. 
Earle,  the  appellant,  and  Mary  E.  Earle,  the  widow  and  execu- 
trix, were  required  to  account ;  William  P.  Earle  contends  that 
he  is  not  liable,  on  the  ground  that  he  never  had  possession  of 
the  funds  or  securities  belonging  to  the  estate ;  that  up  to  the 
time  of  the  accounting  Mr.  Dodd  had  possession  of  all  the  as- 
sets, and  after  the  accounting  of  the  executors,  he,  William  P. 
Earle,  did  not  take  upon  himself  the  execution  of  the  trusts 
created  by  the  will,  and  that  after  the  retirement  of  Mr.  Dodd 
the  whole  management  of  the  estate  was  in  the  hands  of  Mrs. 
Earle  and  her  two  sons,  first  Morris  D.,  and  afterward  James 
E.,  and  they  had  possession  of  the  securities,  and  that  the  ap- 
pellant's position  was  merely  passive,  he  taking  no  active  part 
in  the  administration  of  the  estate. 

On  these  points  we  concur  with  the  conclusions  of  Freed- 
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maD,  J.,  before  whom  the  actiou  was  tried,  and  whose  opinion, 
delivered  at  the  special  term,  was  adopted  by  the  general 
term.  Mr.  Earle,  by  accepting  the  office  of  executor,  and  qnali- 
fying  as  each,  also  accepted  the  trusts  conferred  upon  the  execa- 
tors.  He  rendered  his  account  as  executor,  wherein  he  chai^^ 
himself  jointly  with  his  co-executor  and  executrix  with  the 
funds  of  the  estate,  and  was  by  the  decree  of  the  surrogate 
charged  therewith,  and  directed  as  to  their  disposition.  He 
thus  became  bound  jointly  with  the  executrix  to  execute  the 
decree,  or  to  discharge  himself  in  some  legitimate  way  from  the 
duties  of  the  trust.  Instead,  however,  of  taking  any  steps  to 
relieve  himself  from  this  obligation,  he  continued  to  act.  The 
decree  was  dated  April  25,  1861,  and  Mr.  Dodd's  letters  were 
revoked  May  30,  1861,  and  as  early  as  June  13,  1861,  the  ap- 
pellant signed,  as  executor,  a  check  drawn  against  the  account 
of  the  estate  of  Morris  £arle,  deceased,  in  the  City  Bank,  to  the 
order  of  Mr.  Dodd,  individually,  for  $9,500,  to  be  invested  in 
a  loan  by  the  estate,  on  botid  and  mortgage,  and  on  the  17th 
day  of  July,  1861,  the  appellant  joined  with  Mrs.  Earle  in  exe- 
cuting a  satisfaction-piece,  in  which  they  described  themselves  as 
sole  acting  executor  and  executrix  of  the  will  of  Morris  Earle^ 
deceased,  and  for  a  long  series  of  years  thereafter  he  from  time 
to  time,  sometimes  alone  and  sometimes  in  conjunction  with 
Mrs.  Earle,  continued  to  execute  satisfaction-pieces  of  mort- 
gages belonging  to  the  estate,  and  he  also  executed,  as  executor, 
assignments  of  mortgages  held  by  the  estate,  and  he  never  took 
any  steps  to  discharge  himself  from  his  duties  as  executor  or 
trustee.  Under  these  circumstances  he  cannot  claim  exemp- 
tion from  responsibility  as  such. 

He  now  asserts  that  the  funds  of  the  estate  went  into  the 
hands  of  his  co-executrix,  Mary  £.  Earle,  and  that  an  executor 
is  liable  only  for  his  own  acts  and  defaults,  and  not  for  those 
of  a  co-executor,  or  for  funds  collected  by  a  co-executor  or 
trustee.  This  proposition  is  true  as  a  general  rule,  though  it 
has  qualifications  which  it  is  not  necessary  to  discuss  here,  for 
it  is  not  the  fact  that  the  funds  or  assets  of  the  estate  went  into 
the  hands  of  Mrs,  Earle  or  were  administered  personally  by 
her.    They  consisted  of  cash  on  deposit  in  the  National  City 
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Bank  to  the  credit  of  the  estate,  against  which  account  either 
the  executor  or  the  executrix  had  power  to  draw,  and  of  bonds 
and  mortgages,  and  other  securities,  which,  when  Mr.  Dodd 
withdrew  (as  appears  from  the  testimony  of  James  Earle,  who 
was  a  witness  called  by  the  aj^ellant),  were  in  a  tin  box  in  the 
bank,  the  key  being  kept  in  the  office  of  Earle  &  Co.    James 
testifies  that  Morris  D.  Earle  took  charge  of  the  securities  for 
a  time  until  he  became  sick  and  left,  and   then  his  brother, 
James  Earle,  took  charge  of  the  key  and  securities,  and  re- 
moved the  box  to  the  safe  deposit  company,  where,  as  he  testi- 
fied, they  were  under  his  sole  control,  and  afterward  he  removed 
them  to  his  own  office.    By  the  silent  acquiescence  of  both  the 
appellant  and  Mrs.  Earle,  and  with  the  knowledge  of  the  ap- 
pellant, the  funds  were  permitted  to  be  administered,  first  by 
Morris  D.  Earle  and  then  by  James  Earle,  under  whose  admin- 
istration the  losses  appear  to  have  occurred.     These  two  sons 
appear  to  have  constituted  themselves  agents  of  the  executor 
and  executrix  and  taken  upon  themselves  the  custody  and  man- 
agement of  the  funds  and  securities  of  the  estate,  with  the 
knowledge  and  implied  consent  of  the  ^appellant,  who  from 
time  to  time,  at  the  request  of  James  E.  Earle,  executed  satis- 
faction-pieces of  mortgages  held  by  the  estate,  and  suffered  him 
to  collect  and  invest  the  proceeds  thereof.    The  appellant  had 
the  same  control  over  these  self-constituted  agents  as  Mrs.  Earle. 
It  was  equally  his  dnty  to  supervise  their  action,  and  he  was 
equally  liable  for  their  neglect  or  default.     Funds  going  into 
their  hands  were  not  like  funds  collected  by  a  co-executor,  for  a 
collection  by  such  co-executor  cannot  ordinarily  be  prevented. 
He  has  the  legal  right  and  power  to  make 'collections.    Such 
is  not  the  case  where  a  third  party  is  suffered  to  manage  the 
estate.     The  executors  who  permit  such  management  adopt 
such  party  as  their  agent  and  are  responsible  for  his  conduct. 
But  in  the  present  case  Mr.  Earle  would  not  have  been  justified 
in  leaving  the  entire  management  in  the  hands  even  of  the  co- 
ezecntrix,  without  supervision  or  inquiry,  she  being  a  female 
unacquainted  with  business,  in  feeble  health,  and  whose  time 
was  engaged  in  the  care  of  a  large  family  of  children,  and  he 
being  an  active  business  man,  familiar  with  the  values  of  prop- 
VoL.  m.— 29 
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ertj  and  accnstomed  to  making  investments.  He  owed  s 
duty  to  the  infants  whose  property  the  testator  had  intnisted 
to  his  charge,  to  see  so  far  as  was  in  his  power  that  it  was  not 
squandered  or  wasted  by  improvident  and  illegitimate  invest- 
ments. While  an  executor  is  not  liable  for  acts  of  a  co-ezeca- 
tor  which  he  has  not  the  means  of  preventing  or  guarding 
against,  or  from  which  he  has  no  reason  to  apprehend  danger 
to  the  estate,  he  is  still  bound  to  some  degree  of  watchfulness 
and  care,  even  in  respect  to  the  acts  of  his  co-executor  or  co- 
trustee. In  this  case  none  whatever  appeare  to  have  been  ex- 
ercised, even  over  the  sons  who  were  permitted  to  assume  the 
office  of  executors. 

The  appellant,  bb  is  found  by  the  trial  judge,  did  not  take 
possession  of  any  part  of  the  funds  of  the  estate,  or  give  any 
direction  about  their  investment,  but  wholly  neglected  to  take 
any  care  or  custody  of  such  funds,  or  of  the  bonds  and  mort- 
gages, and  now  professes  to  have  acted  upon  the  suppodtion 
that  from  the  time  of  the  accounting  he  was  free  from  respon- 
sibility for  the  estate ;  but  nevertheless  he  from  time  to  time 
signed  satisfaction-pieces  and  assignments  of  mortgages  belong- 
ing to  the  estate,  and  the  executrix  did  in  like  manner,  and  the 
proceeds  were  allowed  to  be  collected  first  by  Morris  D.  Earle 
until  he  was  taken  sick,  and  then  by  James  Earle,  who  assumed 
charge  and  invested  and  reinvested  the  funds,  sometimes  in 
bonds  secured  by  second  mortgages,  sometimes  on  unimproved 
property,  and  sometimes  on  property  in  New  Jersey,  which  in- 
vestments resulted  in  a  large  loss. 

We  think  that  the  finding  of  the  trial  judge  that  after  the 
removal  of  Charles  B.  Dodd,  the  three  funds  of  $74,741  09, 
$106,772  95,  and  $2,532  15,  were  within  the  control  of  the 
remaining  executor  and  executrix,  William  P.  Earle  and  Mary 
E.  Earle,  and  his  conclusion  that  they  are  jointly  accountable 
therefor  are  well  sustained  by  evidence  and  law. 

A  trustee  should  act  in  relation  to  a  trust  property  with 
reasonable  diligence,  and  in  case  of  a  joint  trust  he  must 
exercise  due  caution  and  vigilance  in  respect  to  the  approval 
of,  and  acquiescence  in,  the  acts  of.  his  co-trustees,  for  if  he 
should  deliver  over  the  whole   management  to  others,  and 
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betray  supine  indifference  or  gross  negligence  in  regard  to 
the  interests  of  the  ceatuia  que  trusty  he  will  be  held  respon- 
sible. (Story's  Eq.  Jur.  §  1275;  Clark  v.  Clark,  8  Paige, 
153,  160.) 

We  think  thd  evidence  warranted  a  finding  that  the  estate,, 
was  lost  through  negligence  on  the  part  of  the  execntrix  and 
the  appellant,  neither  of  them  haying  paid  any  attention  to 
its  safety,  and  both  having  trasted  blindly  to  the  management 
of  James  Earle,  and  that  the  cause  of  the  loss  was  his  invest- 
ments in  second  mortgages  and  mortgages  on  vacant  lots, 
which  were  insufficient  securities.  And  the  evidence  also 
warranted  a  finding  that  the  appellant  was  aware  that  James 
Earle  was  investing  on  second  mortgages.  No  detailed  evi- 
dence was  given  of  the  losses,  bat  the  loss  of  the  fund  seems 
to  have  been  assumed  on  the  trial.  James  testified  that  the 
mortgages  which  he  received  when  Morris  D.  left  were  paid 
off,  the  satisfaction-pieces  being  signed  by  the  executor  and 
executrix,  or  one  of  them ;  that  as  a  general  rule  they  were 
signed  by  both,  but  when  there  was  a  deviation  from  this  it 
was  a  mere  question  of  convenience  whether  he  asked  his 
mother  or  the  appellant  to  sign  the  satisfaction-pieces.  He, 
James,  received  the  proceeds,  deposited  them  to  his  own  credit 
in  the  Union  Trust  Company,  and  reinvested  them  according 
to  his  own  judgment,  sometimes  asking  the  appellant  as  to  the 
value  of  the  property  mortgaged,  but  not  going  into  particu- 
lars of  the  loans.  He  says  that  most  of  the  second  mortgages 
he  took  were  cut  off  by  the  foreclosure  of  prior  mortgages 
without  being  collected ;  two  of  them,  second  mortgages  for 
large  amounts,  which  were  exceptionally  good,  he  says  were  as- 
signed to  the  appellant,  who  received  from  the  mortgagor  a 
shave  of  nine  or  ten  per  cent.  The  whole  amount  of  these 
mortgages  was  paid  to  the  estate  and  the  proceeds  were  rein- 
vested and  subsequently  lost.  Some  of  the  questions  put  to 
James  Earle,  on  his  cross-examination,  assumed  that  the  estate 
had  been  lost.  They  were  not  objected  to,  nor  was  the  fact 
controverted.  He  says  he  has  ho  doubt  at  all  that  he  told  the 
appellant  of  the  money  he  was  making  by  investments  on  sec- 
ond mortgages,  and  he  has  no  recollection  of  the  appellant  ad- 
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vising  against  it.  The  appellant  himself  made  investments  on 
second  mortgages  through  James  Earle  as  his  broker.  The 
plaintiff  testifies  to  a  conversation  between  her  mother  and  the 
appellant,  in  1875  or  1876,  in  which  he  admitted  that  he  knew 
that  James  was  investing  on  second  mortgages,  and  said  that 
he  supposed  Mrs.  Earle  also  knew  it,  and  Mrs.  Earle  testified 
that  in  the  same  conversation  she  asked  the  appellant  abont  the 
state  of  their  affairs,  and  he  told  her  that  their  money  was  gone 
through  investments  in  second  mortgages,  and  said  that  he  had 
known  for  two  years  that  James  was  investing  money  in  seoond 
mortgages. 

This  evidence  can  and  should  be  resorted  to  in  support  of 
the  judgment,  and  sustains  the  findings  and  conclusions  of  the 
trial  judge  and  the  interlocutory  judgment  rendered  by  him. 

In  pursuance  of  the  interlocutory  judgment  a  referee  was 
appointed  to  take  the  accounts  therein  directed,  and  several 
points  arising  on  that  reference  have  been  urged  on  this  appeal. 

Among  others  the  appellant  proved  that  a  large  number  of 
mortgages  had  been  satisfied  by  satisfaction-pieces  executed  by 
Mrs.  Earle  alone,  at  the  request  of  James,  and  delivered  to  him 
to  enable  him  to  receive  the  amounts  due  on.  the  mortgages, 
and  it  was  claimed  that  this  was  equivalent  to  a  receipt  of  the 
money  by  Mrs.  Earle,  and  committing  it  to  James  to  invest  for 
the  estate,  and  that  she  alone  should  be  charged  with  these 
moneys.  This  question  had  already  been  passed  upon  by  the 
interlocutory  judgment,  and  that  had  adjudged  that  the  appel- 
lant  and  Mrs.  Earle  were  jointly  accountable  for  the  whole 
funds  found  by  the  surrogate's  decree  to  be  in  the  hands  of  the 
executor  and  executrix,  and  that  they  were  not  to  be  credited 
with  any  loss  caused  by  the  action  of  James  Earle  in  dealing 
with  said  funds,  or  credited  with  any  investments  of  the 
same,  ex3ept  where  such  investments  were  of  a  character  which 
the  referee  should  approve ;  and  that  they  were  not  to  be 
credited  with  any  loss  which  resulted  from  their  neglect  to 
keep  and  invest  said  funds.  This  adjudication  was  founded  on 
the  facts  before  referred  to,  and  the  evidence  in  the  case  which 
established  that  the  appellant  was  cognizant  of  the  fact  that 
James  Earle  was  intrusted  with  the  management  and  invest- 
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ment  of  the  funds,  and  acquiesced  in  such  management  by 
him,  and  that  both  he  and  Mrs.  Earle  executed  satisfaction- 
pieces  whenever,  requested  by  him,  he  sometimes  executing 
them  alone,  thus  in  effect  constituting  liim  their  common 
agent.  This  fact  had  already  been  found  and  was  established 
in  the  case,  and  the  referee  was  charged  with  the  duty  only  of 
taking  the  account  on  the  basis  of  the  judgment.  It  was, 
therefore,  immaterial  to  the  matters  before  the  referee  whether 
the  satisfaction-pieces  were  executed  by  Mrs.  Earle  or  by  the 
appellant.  It  was  the  appellant's  duty  to  look  after  and  super- 
Tise  the  management  of  James  Earle,  and  his  neglect  to  do  so 
rendered  him  responsible.  This  responsibility  had  been  ad- 
judged, and  the  question  could  not  be  retried  before  the  ref- 
eree appointed  to  take  the  account. 

It  is  further  claimed  by  the  appellant  that  the  referee  erred 
in  sustaining  the  objections  of  the  plaintiff  and  other  legatees, 
to  the  accounts  submitted  by  him.  These  accounts  were  not  in 
conformity  with  the  practice,  and  were  not  accompanied  by 
any  vouchers,  and  were  unverified.  Under  the  circumstances 
it  may  have  been  impracticable  for  the  appellant  to  render  an 
account  in  strict  conformity  with  the  practice,  but,  we  thinly, 
substantial  justice  was  done  in  this  respect.  It  appeared  that 
after  the  death  of  the  testator,  his  seven  children  resided  with 
their  mother,  and  the  family  expenses  were  paid  out  of  the 
common  fund.  The  account  submitted  by  the  appellant  was 
substantially  a  copy  of  the  books  kept  by  James  Earle,  and  in 
this  account  were  various  charges  for  family  e3q>ense8,  running 
through  a  period  of  nearly  eighteen  years.  The  aggregate 
amount  of  the  items  in  the  account  which  appear  to  be  for 
family  expenses,  schooling,  medical  services  or  articles  of  dress, 
was  admitted  by  each  of  the  four  legatees  in  whose  favor  judg- 
ment has  been  rendered  in  this  action,  to  be  $95,000,  and  they 
consented  to  be  charged  each  with  one-seventh  of  this  amount 
or  at  that  rate  during  the  period  they  were  maintained  at  the 
joint  expense,  with  interest,  making  annual  rests,  and  in  pur- 
suance of  such  consents  they  were  charged  by  the  referee  with 
the  following  sums,  including  interest,  viz. :  The  plaintiff  was 
charged  with   $23,092,  the  defendant  Ellen  F.  Flagg,  with 
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$19,354  50,  the  defendant  Charles  Earle,  with  $22,871,  and  the 
administrator  of  Mary  E.  Jardine,  deceased,  with  $17,689  95, 
for  their  proportions  of  the  said  family  expenses  and  interest 
thereon,  and  these  sams  were  dedncted  from  the  amounts  for 
which  the  appellant  was  made  accountable  by  the  interloeatorj 
judgment. 

In  yiew  of  the  fact  that  he  had  presented  no  account  mak- 
ing any  specific  charge  against  either  of  these  four  legatees  for 
their  maintenance,  and  had  given  no  proof  of  the  amount 
expended  therefor,  we  think  this  result  is  quite  favorable  to 
him.  He  claims  that  he  offered  proof  in  support  of  his  account, 
which  was  excluded,  but  on  examining  the  case  it  appears  that 
his  offer  to  produce  testimony  was  general.  That  it  was  ob- 
jected that  this  offer  was  indefinite,  that  it  was  improper  until 
a  further  account  should  be  produced,  and  that  he  should  not 
make  a  mere  offer,  but  should  call  a  witness  or  offer  some 
evidence.  These  objections  were  sustained  and  thereupon  the 
counsel  for  the  appellant  asked  an  adjournment  to  enable  him 
to  call  the  appellant  on  his  own  behalf  and  to  offer  any  other 
testimony.  The  adjournment  was  granted  and  on  the  adjourned 
day  the  counsel  for  the  appellant  stated  that  he  had  no  witness 
and  nothing  further  to  offer  under  the  rulings  of  the  referee, 
and  he  thereupon  rested  his  case,  and  the  counsel  for  the  four 
legatees  thereupon  presented  the  consents  before  referred  to, 
by  which  they  consented  to  be  charged  with  their  proportions 
of  the  family  expenses. 

Thus  far  we  find  no  error  in  the  judgment  and  proceedings, 
but  we  think  that  there  was  error  in  the  disposition  made  of 
the  $74,741  09,  of  which  Mrs.  Earle  was  entitled  to  the  income 
during  her  life.  This  was  treated  as  a  fund  in  the  hands  of 
the  appellant,  and  he  was  directed  to  pay  one-seventh  part 
thereof  into  the  U.  S.  Trust  Company,  for  each  of  the  four 
legatees  who  have  recovered,  the  principal  to  be  paid  to  them 
respectively  on  the  death  of  Mrs.  Earle,  and  the  interest  to  be 
paid  to  her  in  the  meantime. 

This,  we  think  was  erroneous.  The  fund  was  not,  and 
never  had  been,  in  the  hands  of  the  appellant,  but  was  assumed 
to  have  been  lost  by  negligence,  for  which  Mrs.  Earle  was,  at 
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least,  equally  chargeable  with  the  appellant.  She  should  not 
be  permitted  to  recover  of  her  co-trustee  or  to  compel  him  to 
provide  a  fund  to  replace  that  which  had  been  lost  by  hier  own 
fault  as  much  as  his.  She  was  equally  liable  with  him  for  the 
whole  recovery  and  must  contribute  toward  her  proportion  of 
it,  the  income  of  the  fund  which  should  have  been  set  apart 
for  her  benefit.  No  interest,  therefore,  should  be  paid  to  her 
or  charged  against  the  appellant  with  respect  to  this  fund. 
All  that  he  is  bound  to  do  is  to  answer  jointly  with  her  to  the 
legatees,  who  will  be  entitled  to  receive  it  when  she  dies,  for 
the  principal  of  the  fund,  and  it  is  not  payable  until  that  time. 
It  would  be  oppressive  to  compel  him  to  deposit  the  principal 
presently,  and  simply  receive  the  small  rate  of  interest  which 
would  be  allowed  by  a  trust  company  during  the  residue  of  the 
life  of  Mrs.  Earle.  If  he  can  give  adequate  security  to  each 
of  the  four  legatees,  by  mortgage  on  unincumbered  real  estate, 
for  the  payment  of  their  shares  of  the  principal,  without  inter- 
est, at  the  death  of  Mrs.  £arle,  we  think  that  would  be  the 
most  appropriate  way  of  adjusting  the  matter. 

The  judgment  should  be  affirmed,  except  as  to  the  direc- 
tion to  pay  into  the  U.  S.  Trust  Company  the  four  sums  of 
$11,677  41  each,  and  that  should  be  modified  by  directing  that 
in  lieu  of  such  deposit  the  appellant  may  give  to  the  plaintifif  and 
to  the  defendants  Ellen  Flagg,  Charles  Earle  and  John  Jardine, 
administrator,  etc.,  of  Mary  E.  Jardine,  deceased,  his  bonds  for 
$11,677  41,  each,  payable  at  the  death  of  Mrs.  Mary  E.  Earle, 
without  interest,  secured  by  a  mortgage  on  unincumbered  real 
estate  in  the  State  of  New  York,  of  sufficient  value,  to  be 
approved  by  one  of  the  judges  of  the  Superior  Court  of  the 
city  of  New  York.  If  such  bond  is  given,  Mary  E.  Earle 
should  be  required  and  ordered  to  join  therein  as  one  of  the 
obligors.  So  much  of  the  judgment  as  directs  that  the  interest 
on  said  sums  be  paid  to  Mrs.  Mary  E.  Earle  during  her  life  is 
reversed,  and,  as  thus  modified,  the  judgment  is  affirmed  with- 
out costs  to  either  party  in  this  court. 

All  concur. 

Judgment  accordingly. 
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Henderson  vs.  Blackburn. 

[104  lUinoiB,  227.] 
OiTT  FOB  LIFE  WITH  BIGHT  TO  USE. — ReMAINDEB  OTEX. 

A  derise  by  testator  of  all  hia  real  and  personal  estate  to  hia  wife,  "to  have  and 
to  hold  or  to  dispose  of  so  mnch  of  the  same  as  she  may  need  or  wiah  to  nae 
daring  her  lifetime,  and  after  her  death,  if  there  is  anything  left,*  the  same  to 
be  divided  amongst  certain  persons,  creates  a  general  power  of  disposal  not 
limited  to  the  life  estate,  to  be  exercised  only  to  the  extent  of  her  need. 

Appeal  from  the  Circuit  Court  of  Clark  coantj. 
Action  of  ejectment  in  which  defendant  recovered  judg- 
ment and  plaintiff  appeals. 

Odd&n  dk  Wilkiny  for  appellant. 

S.  S.  Whitehead^  for  appellee. 

Sheldon,  J.  The  controversy  in  this  case  is  upon  the 
construction  of  the  second  and  third  clauses  of  the  will  of 
Julius  H.  Blackburn — what,  thereunder,  was  the  power  of 
disposition  of  the  real  estate  devised,  which  was  given  to 
the  widow,  Polly  Blackburn  ? 

It  appears  to  be  the  quite  well  settled  doctrine  that  where 
a  power  of  disposal  accompanies  a  bequest  or  devise  of  a  life 
estate,  the  power  of  disposal  is  only  co-extensive  with  the 
estate,  which  the  devisee  takes  under  the  will,  and  means  such 
disposal  as  a  tenant  for  life  could  make,  unless  there  are  other 
words  clearly  indicating  that  a  larger  power  was  intended. 
(Bradley  v.  We^tcott,  18  Ves.44:5;  Smith  v.  BeUy  6  Pet.  68; 
Boyd  V.  Strahan,  86  fll.  355 ;  Siegwald  v.  Siegwaldj  37  Id. 
430 ;  Mulberry  v.  JUulherry^  50  Id.  67 ;  Brant  v.  Virginia 
Coal  and  Iron  Co,  93  U.  S.  826 ;  Giles  v.  LiMe^  104  U.  S. 
291.)  This  doctrine  is  relied  upon  in  favor  of  the  appellant,  it 
being  insisted  that  it  was  a  life  estate  which  was  here  devised 
to  the  widow,  and  that  the  power  of  disposal  which  was  given 
to  her  was  such  disposal  only  as  a  tenant  for  life  could  make. 
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There  was  not  here  a  devise  of  an  estate  for  life  in  express 
terms,  bnt  the  devise  was,  ^^  to  have  and  to  hold,  or  to  dispose 
of  BO  much  of  the  same  as  she  may  need  or  wish  to  nse  during 
her  lifetime."  The  power  being  given  to  dispose  of  so  much 
of  the  property  as  she  might  need  or  wish  to  use  during  her 
lifetime,  we  cannot  doubt  that  had  the  widow  needed  all  this 
property  for  her  support  during  her  lifetime,  she  might  have 
disposed  of  the  whole  of  it  for  such  purpose,  the  power  to  do 
80  being  given  in  express  terms.  The  form  of  the  power  of 
disposal  given  in  this  case  being  *'  of  so  much  of  the  property 
as  the  widow  might  need  or  wish  to  use  during  her  lifetime,'^ 
excludes  the  idea  that  it  was  only  a  life  interest  which  she 
might  dispose  of,  and  plainly  intends  the  power  of  dis- 
position of  the  whole  interest  in  the  property  for  the  purpose 
named. 

The  words  in  the  third  clause  of  the  will,  '^  and  after  her 
death,  if  there  is  anything  left,"  imply  a  power  of  disposition 
by  the  widow  of  the  whole  property  devised.  There  are  cases 
which  hold  where,  by  will,  there  is  given  a  life  estate  in  real 
and  personal  property,  and  there  is  a  devise  over  in  somewhat 
similar  phrase  as  the  above,  as  in  SiegwaM  v.  Siegwald^  "  what 
may  be  left,"  in  Oreen  v.  Sewittj  97  111.  113,  and  Giles  v. 
LiMe^  above,  ^^  or  whatever  remains,"  that  those  words  are  to 
be  limited  to  the  personal  estate,  and  do  not  apply  to  the  real 
estate ;  or,  as  in  Blanchard  v.  Blanchardj  1  Allen,  223,  that 
the  words  meant  the  property  left  after  the  life  estate  had 
terminated.  But  the  words  here  used,  "  if  there  is  anything 
left,"  do  not  admit  of  such  construction.  These  words  imply 
that  there  might  not  be  anything  whatever  left  of  either  real 
or  personal  property,  they  expressing  a  doubt  whether  there 
would  be  anything  left  after  the  death  of  the  widow,  showing 
that  it  was  ften  in  the  contemplation  of  the  testator  that  the 
widow  might  dispose  of  the  entire  interest  in  the  real  property, 
leaving  nothing,  and  thus  that  he  intended  she  should  have 
such  power  of  disposition. 

In  the  recent  case  of  Clark  et  cd.  v  Middleaworth  (Sup.  Ct. 
Ind.),  it  was  held,  where  the  language  of  a  devise  was  "  all  my 
property,  real  and  personal,  to  my  wife,  Mary  A.  Clark,  dur- 
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ing  her  life,  and  at  her  death,  shonld  anything  remain,  the 
aame  to  be  divided  among  mj  heirs  at  law,"  that  this  was  a 
devise  of  a  life  estate,  conpled  with  a  power  of  alienation  : 
that  such  power  was  given  the  widow  by  the  clearest  implica- 
tion, by  the  words,  "  and  at  her  death,  should  anything  renudn.'' 
(And  see  Paine  v.  Barnes^  100  Mass.  470.) 

We  find  in  the  will  nnder  consideration,  the  words  which 
we  have  adverted  to  clearly  indicating  that  a  larger  power  of 
disposal  was  intended  to  be  given  by  the  will  than  that  of  a 
life  estate,  a  power  of  disposal  of  the  fee,  and  hence  that  the 
case  does  not  come  within  the  doctrine  relied  upon  limiting 
the  right  of  disposition  to  the  life  estate,  where  there  is  a 
power  of  disposal  accompanying  a  devise  of  a  life  estate. 

But  although  we  find  that  by  this  will  there  was  given  to 
the  widow  the  power  of  disposition  in  fee  of  the  real  estate 
devised,  yet  it  was  not  an  absolute  power  of  disposal  which  was 
given, — it  was  a  power  only  "  to  dispose  of  so  much  of  the 
same  as  she  may  need  or  wish  to  use  during  her  lifetime." 
The  power  of  disposition  was  limited  to  the  need  and  personal 
use  of  the  widow.  For  such  purpose  she  might  dispose  of  the 
property,  but  not  for  any  other  purpose.  Does  the  deed  in 
question,  of  the  widow  to  William  Blackburn,  come  within  the 
limit  of  the  power  as  a  disposition  of  the  property  for  the 
widow's  own  need  and  personal  use,  or  for  another  and  differ 
ent  purpose,  and  so  not  authorized  by  the  power  given  by  the 
will  ?  We  are  inclined  to  view  this  deed  in  the  latter  light 
By  the  deed  itself,  instead  of  disposing  of  the  property  to  meet 
any  need  or  personal  use  of  the  widow  herself,  the  property  is 
expressly  retained  for  her  use  and  enjoyment  so  long  as  she 
lives,  and  it  is  not  until  her  death  that  the  deed  is  to  take 
effect.  The  purport  of  the  instrument  is  to  dispose  of  the  use 
and  enjoyment  of  the  property  after  her  death — ^to«be  in  reality 
for  the  benefit  of  the  grantee,  rather  than  to  meet  the  require- 
ment of  any  need  or  use  of  the  grantor.  Upon  its  face  the 
deed  appears  to  us  to  be  in  substantial  effect  in  the  nature  of 
a  testamentary  disposition  in  favor  of  William  Blackburn,  the 
grantee.  Clearly,  the  widow  was  not  authorized  by  the  will  to 
make  a  devise  of  the  land. 
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The  minor  requirements  which  the  deed  contains  looking 
to  the  interest  of* the  grantor,  as,  that  the  grantee  shall  attend 
to  the  property,  keep  it  in  repair,  and  attend  to  the  wants  gen- 
erally of  the  grantor,  we  do  not  regard  as  suflScient  to  stamp 
the  object  of  the  deed  as  for  the  need  and  peraonal  use  of  the 
grantor.  It  still  appears  to  us  to  bear  the  character  of  a  con- 
veyance made  in  the  interest  and  for  the  benefit  of  William  H. 
Blackburn,  rather  than  a  disposition  of  the  property,  as  con- 
templated by  the  will,  for  the  need  and  personal  use  of  the 
widow,  and  not  to  be  a  fair  execution  of  the  power  which  was 
conferred  by  the  will.  It  follows  that  the  instructions  of  the 
court  below  to  the  jury,  that  the  will  vested  Mrs.  Blackburn 
with  full  ownership  of  the  land  devised,  and  that  her  deed  to 
"William  Blackburn  conveyed  to  him  the  perfect  title  of  the 
land,  were  erroneous. 

The  court  excluded  proof  which  was  offered  on  the  trial, 
that  at  the  time  the  testator  made  his  will  his  wife  was  about 
eighty-five  or  ninety  years  old  ;  that  he  owned  and  resided  on 
a  farm  of  two  hundred  acres  of  land,  over  one  hundred  acres 
in  cultivation,  worth  an  annual  rental  of  at  least  three  dollars 
per  acre ;  that  he  .owned  personal  property  of  the  value  of 
$4,000  or  $5,000,  mostly  interest-bearing  notes ;  that  he  owned 
and  possessed  all  said  property  at  his  death,  in  January,  1869 ; 
that  his  widow  continued  to  reside  on  the  homestead  until  her 
death,  and  that  there  was  paid  to  her  in  June,  1871,  on  a  final 
settlement  of  her  husband's  estate,  nearly  $2,000,  in  money. 
We  think  this  testimony  might  properly  have  been  received 
as  bearing  upon  the  question  whether  the  disposition  of  the 
land  was  needed  for  the  support  of  the  widow,  or  was,  in  truth, 
made  for  her  personal  use. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Soholfield  took  no  part. 
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Estate  of  Basd. 

[61GaUfornia,.46a] 

Olographic  will. — Partly  wbttten,  partly  prutted. 

A  paper  priDted  in  the  form  of  a  atationer^B  blank,  with  the  yacant  spaeea  filled 
in  deeeaaed'a  handwriting,  ie  not  an  olographic  will  in  whole  or  in  pail 

Proceedingb  to  revoke  the  will  of  Cyrus  A.  Pomeroj. 
PUMmry  dk  Tiius  and  J.  B.  Croekett^  for  appellaots. 
Oray  dk  Hawm^  for  respondent. 

The  Court.  A  paper,  of  which  the  following  is  a  copj^ 
was  admitted  to  probate  as  an  olographic  will,  viz.: 

"  In  the  name  of  God.    Amen. 

^'  /,  Augostns  C.  Band,  of  the  GUy  and  County  of  San 
FrandeoOy  State  of  Calif  omia^  of  the  age  (>^  seventy-six  year$y 
and  being  of  sound  and  disposing  mindj  and  not  under  any 
restraint  or  the  influetioe  or  representation  of  any  person  what- 
ever j  do  make,  publish,  a/nd  dedare  this  my  last  will  and  testa- 
ment in  manner  foUbwing,  that  is  to  say : 

^^  First.  I  direct  that  my  body  be  decently  buried^  without 
undue  ceremony  or  ostentation^  but  with  proper  regard  to  my 
station  and  condition  in  life  and  the  circumstances  of  my 
estate. 

''  Secondly.  1  direct  that  my  executor,  hereinafter  named, 
as  soon  as  he  has  sufficient  funds  in  his  hands,  pay  my  fur 
neral  expenses  and  the  expenses  of  my  last  sickness. 

"  Thirdly.  I  will  and  bequeath  to  Mary  Ann  Babcock,  wife 
of  George  Babcock,  of  Oakland,  Coanty  of  Alameda,  State  of 
California,  all  the  right,  title,  and  interest  belonging  to  me  in 
a  piece  of  real  estate  situate  in  Brooklyn  Township,  County  of 
Alameda,  State  of  California,  being  known  as  the  McCracken 
ranch,  consisting  of  about  sixty-five  (65)  acres,  together  with 
all  the  improvements  and  additions  that  £  have  made  there- 
unto. 
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'^  Also,  all  my  right,  title,  and  interest  in  a  house  and  lot  in 
the  City  and  County  of  San  Francisco  and  State  of  California, 
knows  as  No.  9  Second  avenue,  with  all  the  improvements 
and  appurtenances  thereunto  belonging. 

"  LasilAf.  1  hereby  appoint  Oeorge  Babcock,  of  Oakland, 
County  of  Alameda  and  State  of  California,  the  executor  of  this 
my  last  will  and  teetamentj  hereby  revoking  all  former  wills  by 
me  fnade. 

^^  In  witness  whereof  j  I  have  hereunto  set  my  hand  and  seal 
this  twentieth  day  of  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-seven. 

"  Augustus  C.  Band. 

**  The  foregomg  instrument,  consisting  of page  besides 

this,  was,  at  the  dcUe  thereof  by  the  said signed  and 

sealed  a/nd  pviblished  as  <md  decLanred  to  be last  will  and 

testament,  in  presence  of  us,  who,  at request,  and  in 

presence  and  in  presence  of  each  other,  have  subscribed 

cur  namss  as  witnesses  thereto. 


"  Residing  i 


"  Residing  at " 

The  portions  of  the  paper  in  italic  were  printed  in  the 
form  of  a  stationer's  blank,  and  the  portions  in  roman  letters 
were  in  the  handwriting  of  the  deceased,  filling  the  vacant 
spaces  therein.  In  due  time  an  heir  of  the  deceased  moved 
for  revocation  of  the  probate,  on  the  ground  that  the  paper 
was  not  an  olographic  will,  it  not  being  entirely  in  the  hand- 
writing of  the  deceased,  and  the  court  granted  the  motion. 
The  section  of  the  Civil  Code  referring  to  this  subject,  sec- 
tion 1277,  is  as  follows : 

"  An  olographic  will  is  one  that  is  entirely  written,  dated, 
and  signed  by  the  hand  of  the  testator  himself.  It  is  subject 
to  no  other  form,  and  may  be  made  in  or  out  of  this  State,  and 
need  not  be  witnessed." 

The  paper  before  us  was  not  entirely  written  by  the  hand 
of  the  deceased.    Portions  of  it  were  printed.    The  legislar 
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tnre  has  seen  fit  to  prescribe  forms  reqaisite  to  an  olographic 
will,  and  these  forms  are  made  necessary  to  be  observed.  It 
was  strennooslj  nrged  before  us  that  the  portions  of  the  paper 
which  were  written  by  the  deceased  should  be  admitted  to 
probate,  omitting  the  printed  portions.  We  are  not  at  liberty 
to  so  hold.  We  should,  thereby,  in  effect,  change  the  statute, 
and  make  it  read  that  such  portions  of  an  instrument  as  are  in 
the  handwriting  of  the  deceased  constitute  an  olographic  wiD. 
The  instrument,  in  its  entirety,  is  before  us.  It  was  not 
entirely  written  by  the  hand  of  the  deceased. 
Order  affirmed. 


Halstead  v8.  Hall. 

[60  HarylAnd,  209.] 
^*  OhILDBEN  ASTD  ORANDOHILDBEN  "  AS  WOBD8  OF  LDOTATIOH* 

In  a  deyiae  to  a  person  **  for  her  own  use  during  her  life,  *  and  at  her  death  to 
another,  "to  descend  to  his  female  children  and  grandchildren  and  to  their  hairs 
foreyer,"  the  words  children  and  grandchildren  are  words  of  limitation,  and  rest  a 
remainder  in  fee  in  the  children  and  snch  grandchUdren  only,  as  hare  no  pftrents 
living,  with  a  life  estate  existing  in  each  of  the  first  takers. 

Appeal  from  the  Circuit  Court  for  Anne  Arondel 
County. 

Action  of  ejectment. 

John  Irdandj  and  WiUiam  H.  Ttuik^  for  appellant. 

Frank  H.  Stocketty  for  appellee. 

BrroHiE,  J.  The  determination  of  this  appeal  depends 
upon  the  construction  to  be  given  the  following  clause  in  the 
wHl  of  Mrs.  Ann  Lamden,  under  which  the  appellant  claims 
to  be  entitled  to  an  undivided  one-fourth  in  the  premises  sued 
for: 
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'^  I  will  and  bequeath  unto  my  aunt,  Miss  Harriet  Gold* 
smith,  all  the  rest  and  residue  of  my  estate,  real  and  personal^ 
for  her  own  use  during  her  life;  at  her  death,  I  will  and 
bequeath  it  to  my  cousin,  Captain  William  Henry  Gardner,  to 
descend  to  his  female  children  and  grandchildren,  and  to  their 
heirs  forever.'' 

The  will  was  made  in  1848,  and  the  testatrix  died  in  1872. 
Both  Miss  Harriet  Goldsmith  and  Captain  William  Henry 
Gardner  died  before  the  testatrix ;  the  latter  in  1871,  and  in- 
testate, leaving  two  daughters,  Mrs.  Fannie  A.  Halstead  and 
Mrs.  McKnight,  and  two  grand-daughters,  to  wit,  Fannie  F. 
Gardner,  a  daughter  of  Farragut  Gardner,  son  of  said  Captain 
G^ardner,  who  died  in  1859,  and  the  present  plaintiff,  bom  in 
the  lifetime  of  Captain  Gardner,  who  is  the  daughter  of  the 
said  Mrs.  Fannie  A.  Halstead,  who  is  still  alive. 

Upon  these  facts,  the  appellant  submitted  a  prayer,  the 
substance  of  which  is,  that  she  took  under  the  will  an  un- 
divided one-fourth  in  the  premises  with  her  mother,  Mrs. 
McKnight  and  Miss  Gardner,  they  taking  the  other  three- 
fourths,  respectively.    This  prayer  was  rejected. 

The  appellee  offered  three  prayers:  the  first  submitting 
that  under  the  said  devise  Captain  Gardner  took  a  vested 
estate  in  fee  in  the  remainder  in  the  real  estate,  the  subject  of 
the  suit,  which  on  the  death  of  the  testatrix  descended  to  his 
heirs  at  law,  of  whom  the  plaintiff  is  not  one,  and,  therefore, 
not  entitled  to  recover ;  the  second,  that  Captain  Gardner  took 
an  estate  tail  female  general  in  the  real  estate  mentiobed,  which 
on  the  death  of  the  testatrix,  under  the  statute  law  of  this 
State,  descended  to  his  heirs  at  law,  of  which  the  plaintiff  is  not 
one,  and,  therefore,  is  not  entitled  to  recover.  Both  these 
prayers  were  rejected. 

His  third  prayer  contains  the  proposition  that  the  plaintiff 
took  no  interest  in  or  claim  to  the  real  estate  in  suit,  under 
said  devise,  because  her  mother,  the  said  Mrs.  Halstead,  one  of 
the  daughters  of  said  Captain  Gardner,  was  living  at  the  time 
of  the  death  of  the  said  testatrix,  and  is  still  alive.  This  prayer 
was  granted. 
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The  case  having  been  submitted  to  and  tried  hj  the  oonrt, 
the  finding  and  judgment  were  for  the  defendant. 

After  fall  consideration  of  the  clause  in  the  will  of  Mtb. 
Lamden,  before  as  for  constrnction,  we  have  reached  the  con- 
dnsion  that  the  devise  is  to  Miss  Goldsmith  for  life,  remainder 
to  Captain  Gardner  for  life,  with  remainder  in  fee  to  his  female 
children  and  grandchildren. 

That  Captain  Ghtrdner  did  not  take  the  fee,  or  an  estate 
tail,  as  contended  for  bj  the  appellee,  seems  dear  from  the 
explicit  declaration  of  the  testatrix,  that  the  property  first 
given  to  Miss  Goldsmith  for  life,  and  at  her  death  to  Captain 
Gardner,  is  '^  to  descend  to  his  female  children  and  grandr 
children^  and  to  ikeir  heirs  forever."  She  nses  the  terms 
children  and  grandchildren,  B,nd  not  the  term  A^><9,  words 
which  are,  in  their  uBoal  sense,  words  of  purchase  and  not  of 
limitationj  and  are  to  be  always  so  regarded  unless  the  testator 
has  unmistakably  used  them  otherwise,  which  is  not  the  case 
here.  {Stump  et  al.  v.  Jordan  et  al.  54  Md.  631 ;  Jh  re 
Sanders  and  otherSj^TsAge^s  0.  298;  2  Wash,  on  Keal  Prop. 
(4th  ed.)  603.) 

That  these  words  were  not  employed  as  words  of  limitation 
is  further  apparent  because  the  words  to  carry  the  fee — "  their 
heirs  forever '' — are  explicitly  grafted  on  the  estate  to  descend 
to  the  children  and  grandchildren,  and  do  not  relate  or  apply 
to  the  interest  devised  to  Captain  Gardner.  In  Shreve  ei  al. 
V.  Shreve  et  al.  43  Md.  399,  even  the  words  ^'  heirs  and 
assigns  forever  "  were  held  not  to  operate  as  words  of  limita- 
tion, because  corrected  or  explained  by  words  which  followed, 
that  were  irreconcilable  with  the  notion  of  descent.  In  this 
case  no  apt  words,  nor,  indeed,  any  whatever  are  employed  to 
indicate  an  absolute  estate  in  Captain  Gardner,  but  are  ex- 
pressly reserved  to  describe  that  devised  to  the  children  and 
grandchildren.  (See  Lord  Brougham  in  Fethuston  v.  Feth-as- 
ton,  3  Clark  &  Finndly,  75.)  The  use  of  so  technical  a  word 
as  ^^  heir,"  in  a  will  may  be  shown  to  have  been  used  in  another 
than  its  legal  sense.  {Doe  d.  Winter  v.  Ferratty  7  Scott's  N.  R. 
26,  45,  61.) 

That  no  absolute  estate  or  interest  was  taken  by  Captain 
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Gardner,  in  contemplation  of  the  statute  of  1835,  chap.  119 
{Art  49,  sec.  8,  liev.  Gode)y  is  evident,  because  it  does  **  ap- 
pear "  from  the  context  of  the  will,  that  "  a  less  estate  or  in- 
terest "  was  devised  to  him ;  in  the  absence  of  which  condition 
only  the  statute  has  application. 

The  use  of  the  word  "  descend,"  taken  in  connection  with 
the  rest  of  the  language  of  the  devise,  from  all  of  which  the 
intent  of  the  testatrix  is  to  be  gathered,  cannot  be  understood 
as  meant  to  vest  the  fee,  or  create  an  estate  tail  in  Captain 
Gardner,  because  inconsistent  with  the  general  intent  to  vest 
it,  subject  to  the  life  interests  mentioned,  in  his  children 
and  grandchildren,  to  do  which  apt  and  legal  terms  are  em- 
ployed. 

The  use  of  the  word  '^  descend  "  has,  however,  a  material 
bearing  in  determining  whether  the  term  "grandchildren" 
was  intended  to  embrace  the  children  of  the  living  children  of 
Captain  Gardner,  as  well  as  of  the  dead.  If  the  child  of  a  liv- 
ing daughter  was  intended  to  take,  then  the  plaintiff  is  iii- 
clnded  in  the  term  >'  grandchildren,"  and  is  entitled  to  main- 
tain her  action.    But  if  not,  she  was  properly  nonsuited. 

The  use  of  the  word  "  descend "  in  a  will,  it  is  said  in 
Dennett  v.  Dennett,  40  N.  H.  498,  does  not  operate  to  work  a 
descent  in  the  legal,  strict  sense  of  the  term,  as  inheritance  is 
through  operation  of  law ;  its  employment,  therefore,  unless 
some  other  meaning  is  apparent,  is  to  be  taken  as  indicating 
the  desire  of  the  testator  that  his  property  shall  follow  the 
same  channel  into  which  the  law  would  direct  it.  Giving  it 
this  effect  in  the  present  case,  which  seems  to  be  a  reasonable 
construction,  in  endeavoring,  aa  we  should  do,  to  make  all  the 
language  of  the  testatrix  operative,  the  devise  can  only  mean 
that  the  grandchildren  only  whose  parents  are  dead,  shall  take 
with  the  living  children.  For  only  in  case  of  the  death  of  its 
parent  can  the  grandchild  become  the  heir  at  law  of  its  grand- 
father, and  take  from  him  by  descent.  Property  cannot 
**  descend  "  from  a  grandparent  to  a  grandchild  whose  parents 
are  living. 

And  attributing  this  as  the  sense  of  the  word  in  which  the  ^ 
testatrix  used  it,  this  meaning  comports  with  what  would  seem 
Vol.  m.— 80 
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to  have  been  the  natural  and  probable  intention  of  Mrs.  Lam- 
den  ;  for  even  had  she  not  adopted  the  word  '^  descend/'  or  it 
should  be  regarded  as  used  in  a  popular  sense  of  no  higher  im- 
port than  to  "  pass  "  or  to  ''  go,"  we  should  still  consider  it  a 
reasonable  construction  of  her  will,  that  in  speaking  of  grand- 
children she  had  in  contemplation  only  those  whose  parents 
were  dead.     She  evidently  intended  that  upon  the  death  of 
Captain  Oardner,  his  heirs  should  become  the  absolute  owners 
of  her  estate,  subject  only  to  the  restriction  that  they  should 
be  of  the  female  sex ;  and  it  would  be  in  conflict  with  this 
general  mode  of  disposition  to  suppose  she  intended  when 
specifying  the  daughters  as  those  who  were  to  share  in  the 
general  division  of  her  estate,  that  she  intended  the  daughters 
of  these  daughters  to  share  also  independently  of  their  mothers. 
Ko  discrimination   having    been    indicated    as  between    the 
daughters,  and  they  apparently  being  regarded  with  the  same 
favor  as  objects  of  her  bounty,  it  would  not  be  in  harmony 
with  this  attitude  of  the  testatrix  towards  them  and  her  prop- 
erty, to  adopt  a  construction  which  would  result  in  giving  to 
one  branch  of  Captain  Gardner's  family  twice  as  much  as  either 
of  the  others  would  recQive.    Ko  such  unequal  division  of  her 
property  seems  to  have  been  contemplated.    She  evidently 
meant  those  grandchildren  of  Captain  Gardner  whose  parents 
should  be  dead.  , 

Upon  what  seems  to  us  to  be  the  true  and  reasonable  inter- 
pretation of  the  will,  the  mother  of  the  plaintiff  (who  was 
entitled  to  and  has  received  her  share  under  the  will,  as  one  of 
the  two  female  children  of  Captain  Gardner),  being  alive  at  the 
time  of  the  decease  of  the  testatrix,  and  being  in  fact  still 
alive,  the  plaintiff  took  no  interest  or  estate  whatever  xuider 
the  said  devise  of  the  said  Mrs.  Lamden. 

As  we  concur  in  the  rulings  of  the  Circuit  Court,  it  follows 
that  in  our  opinion  the  judgment  below  was  properly  rendered 
for  the  defendant. 

Judgment  affirmed. 
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Baibd  vs.  Boucher. 

[60  Mississippi,  826.] 
"EbNT"   read  as   "real." — ExBOmOK  OF  POWER. 

The  word  "real**  may  be  sabstitated  for  "rent"  where  the  latter  is  plainly  a 
clerical  error  as  in  a  beqnest  of  "  all  my  rent  and  personal  property." 

Where  a  life-tenant  with  power  to  convey  in  fee  executes  such  a  conyeyance 
which  contidna  no  explanation  of  the  authority  under  which  it  is  made,  it  will 
be  presumed  to  be  an  exercise  of  the  power. 

PsnnoN  to  sell  or  divide  real  estate. 

The  questions  presented  arise  upon  the  will  of  M.  W.  Ful- 
ford,  deceased,  the  material  portions  of  which  read  z 

'^  As  to  my  personal  property  I  wish  it  to  be  disposed  of  in 
the  following  manner,  to  wit : 

"  I  now  wiU  and  bequeath  to  my  loving  wife,  Nancy  V, 
Fulford,  during  her  natnral  life,  all  my  rent  and  personal 
property  which  I  now  enjoy ." 

The  opinion  contains  the  completion  of  this  clause. 

Mcintosh  <&  WiUiamSj  for  appellant. 
A.  T.  Hwi'ptT^  for  appellees. 

Cooper,  J.  The  word  "  rent "  in  the  will  of  M.  W.  Ful- 
ford  was  evidently  written  by  a  clerical  error  for  "  real."  The 
testator  was  disposing  of  his  real  and  personal  property,  and 
the  whole  instrument  demonstrates  the  fact  that  one  word  was 
by  mistake  written  for  the  other.    Noscitv/r  a  sociis. 

By  the  will,  which  was  admitted  to  probate  in  the  year 
1850,  the  testator  gave  to  his  wife,  Nancy  V.  Fnlford,  a  life 
'  estate  in  his  real  and  personal  property,  "  to  use  said  property 
for  the  support  of  her  and  the  heirs  of  our  body,  namely,  Siby 
F.  Fulford,  Lucy  E.  Fulford,  Mary  R.  Fulford,  Sallie  G.  Ful- 
ford,  the  now  living  heirs  of  our  body,  and  at  the  death  of  said 
Nancy  V.  all  the  then  property,  both  real  and  personal,  to  be 
equally  divided  between  the  above  named  heirs,  or  as  many  of 
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Ihem  as  are  still  living  at  the  death  of  said  Nancy  V.  Fulford. 
And  should  Nancy  think  best,  at  any  time,  to  remove  from 
where  we  now  live,  she  is  fully  authorized  to  sell  the  land 
which  I  now  reside  upon."  In  April,  1874,  the  appellees, 
Mary  A.  and  Lucy  K.  Boucher,  nee  Mary  A.  and  Lucy  K.  Ful- 
ford, bought  from  their  sister  Siby  S.,  then  Mrs.  Mixon,  her 
interest  in  said  land,  and  in  May  Mrs.  Fulford,  in  consideration 
©f  the  sum  of  sixteen  hundred  dollars,  conveyed  the  land  by 
deed,  conveying  a  fee  simple  title,  to  said  Mary  A.  and  Lucv 
R.  There  is  no  reference  in  the  deed  to  the  power  of  gale 
conferred  by  the  will,  nor  any  recital  of  the  fact  that  Mrs.  Ful- 
ford then  thought  it  best  to  remove  from  the  premises ;  nor  is 
there  any  evidence  that  she  ever  contemplated  so  doing,  or 
ever  after  the  conveyance,  in  fact,  did  so ;  on  the  contrary,  the 
evidence  shows  that  after  the  conveyance,  when  not  visiting 
her  other  children,  she  resided  on  the  premises.  The  husband 
of  one  of  the  grantees,  who  was  the  only  witness  examined, 
testified  that  she  remained  on  the  premises  until  her  death, 
but  as  the  guest  of  his  wife,  and  after  the  execution  of  the 
deed  never  claimed  or  exercised  ownership  over  the  land. 

Mrs.  Fulford,  by  the  will  of  her  husband,  had  only  a  life 
estate  in  the  land.  By  her  conveyance  she  disposed  of  the 
fee  simple.  The  rule  is,  that  where  one  has  both  an  estate  in, 
and  a  power  over,  property,  and  does  an  act  which  may  be  re- 
ferred either  to  the  execution  of  the  power,  or  the  exercise  of 
his  rights  as  owner,  it  will  be  presumed  that  the  act  is  done 
by  reason  of  his  ownership ;  but  if  a  conveyance  is  made  which 
cannot  have  full  effect  except  by  referring  it  to  an  execution 
of  the  power,  though  some  estate  would  pass  by  reason  of  his 
ownership,  yet  because  the  conveyance  can  only  have  full  ef- 
fect by  referring  it  to  the  power,  this  will  be  done.  The  illus- 
tration given  by  Sugden  is  that  of  one  having  a  life  estate  in 
lands,  and  a  power  to  lease  for  three  lives.  In  such  case,  if  a 
lease  for  the  lives  be  made,  and  no  reference  is  made  to  the 
oower,  it  will,  nevertheless,  be  held  to  be  done  by  virtue  of 
.,he  power ;  for,  though  the  lease  would  be  good  for  the  life  of 
the  lessor,  by  reason  of  his  interest,  still  the  lease  being  for  a 
greater  term  can  only  have  full  effect  as  an  execution  of  the 
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power.  (1  Sugden  on  Pow.  414 ;  Andrews  v.  Brumfield^  32 
Miss.  107 ;  Totes  v.  Olarke^  56  Miss.  212.)  In  this  case  Mrs. 
Fnlford  had  only  a  life  estate,  while  the  deed  purports  to  con- 
vey a  fee  simple.  If,  then,  the  conveyance  be  referred  to  the 
estate  of  the  grantor  it  cannot  have  full  effect,  and,  therefore^ 
it  must  be  intended  as  an  execation  of  the  power. 

Bat  Mrs.  Folford  did  not  have  a  general  and  unrestricted 
power  over  the  estate  of  the  remaindermen  ;  she  was  only  au- 
thorized to  sell  it  if,  at  any  time,  she  should  think  it  best  to 
remove  from  the  premises.  We  think  the  evidence  not  only 
fails  to  show  the  existence  of  the  circumstances  justifying  the 
sale,  but  establishes  that  such  contingency  had  not  arisen.  The 
widow  had  remained  upon  the  premises  for  twenty- four  years 
after  the  death  of  her  husband,  all  her  daughters  had  married, 
and  one,  or  perhaps  two  of  them,  resided  on  the  land.  These 
facts,  taken  in  connection  with  the  relationship  of  the  parties^ 
the  fact  that  it  is  shown  by  the  record  that  only  a  few  weeks 
before  the  execution  of  the  deed  the  grantees  therein  had  pur- 
chased from  their  sister,  Mrs.  Mixon,  her  interest  in  the  prop- 
erty, the  continued  residence  of  Mrs.  Fulford  on  the  land  after 
the  sale,  as  the  guest  of  the  grantees,  impel  us  to  the  conviction 
that  the  conveyance  was  not  made  in  the  hona  fide  exercise  of 
power  conferred  by  the  will,  but  that  it  was  an  attempt  on  the 
part  of  the  parties  thereto  to  exclude  the  complainant  from  the 
benefit  of  the  devise  under  the  will  of  her  father,  by  a  pre- 
tended exercise  of  the  power.  The  complainant  was  entitled 
to  the  relief  prayed. 

The  decree  is  reversed,  and  the  cause  remanded  for  future 
proceedings  in  the  cause  in  conformity  with  the  views  herein 
expressed. 

Beformation  of  Wills. — It  is  not  the  province  of  a  court  of  equity  te 
reform  a  will.  Chambers  v.  Watson,  56  Iowa,  676;  Sherwood  v.  Sher- 
wood, 45  Wisconsin,  357. 

Nor  will  it  eliminate  a  plainly  intelligible  term.  Fitzpatrick  y.  Fitz- 
Patrick,  36  Iowa,  674. 

EztrinBic  evidence  cannot  establish  a  provision  shown  to  have  been 
omitted  by  mistake,  nor  can  any  essential  or  vital  part  left  blank  be  sup- 
plied.   Tucker  v.  Seaman's  Aid  Society,  7  Mete.  205. 


*70  AMERICAN  PROBATE  REPORTS, 

Obyious  clerical  errors  appearing  on  the  face  of  a  will  may  be  cor- 
rected. *^  And  "  may  be  read  "  or/'  and  vice  vermt,  Jackson  v.  Blonshaw, 
11  Johns.  54;  Ely  v.  Ely,  5  C.  E.  Gr.  44;  b,  p.  12  Id.  805;  Rcid  t.  Bndth- 
waite,  L.  R.  11  Eq.  tas.  515;  Carpenter  v.  Bouldin.  48  Maryland,  122; 
Holcomb  V.  Lake,  24  N.  J.  Law,  684 ;  Say  ward  v.  Sayward,  7  Greenleaf, 
210;  B.  c.  22  Am.  Dec.  191. 

**  May  leave  "  may  be  read  "  may  have."  Dubois  v.  Ray,  35  N.  Y.  162  •, 
8.  p.  Wilkinson  v.  Adam,  1  Ves.  &  B.  422 ;  Heeney  v.  Brooklyn,  etc..  So- 
ciety, 88  Barb.  360;  also,  L.  R  16  Eq.  289. 

**  Reviving  "  may  be  "  surviving."  Pond  v.  Bergh,  10  Paige,  140. 
See,  also,  Dexter  v.  Gardner,  7  Allen,  245. 

An  error  in  a  date  may  be  corrected.  Goods  of  Thomson,  L.  R.  1  Pr. 
&  M.  8 ;  Reffell  v.  Reffell,  Id.  189. 

Where  a  codicil  concluded  with  the  words:  "  In  aU  other  respects  I  re- 
voke my  said  will,"  the  court  refused  to  hear  evidence  that  "revoke" 
should  have  been  written  '*  confirm."  In  re  Davy,  5  Jur.  (K.  S.)  852;  b. 
0. 1  Sw.  &  Tr.  262. 

Where  a  fourth  codicil  revoked  three  previous  codicils,  and  a  fifth 
codicil  purported  to  confirm  ''  the  four  codicils,"  it  was  held  that  the 
words  ''  the  four  codicils  "  should  be  read  '^  the  fourth  codicil"  Goods 
of  Thomson,  cited  above. 

^*  Fourth  schedule  "  was,  in  like  manner,  held  to  mean  "  fifth  sched- 
ule.   Hart  V.  Tulk,  2  De  G.,  M.  &  G.  300. 

Where  an  executor,  who  was  only  twelve  years  old,  was  named  in  a 
will,  the  court  refused  to  hear  evidence  that  the  testator  meant  the  lad*& 
father  whose  name  was,  excepting  part  of  the  middle  name,  the  same  as 
his  son's.     Goods  of  Peel,  L.  R.  2  Pr.  &  M.  46. 

In  the  very  common  case  of  the  misnomer  of  a  corporation  intended  as 
a  beneficiary,  considerable  latitude  is  allowed  by  the  courts  to  effectuate 
the  intention  of  the  testator.  The  usage  of  the  testator  in  speaking  of  the 
flociety  he  proposes  to  benefit,  his  ignorance  of  its  true  name  and  the  com- 
mon usage  of  the  public  in  speaking  of  it,  will  be  taken  into  account. 
The  cases  are  very  numerous.  Letevre  v.  Lefevre,  59  N.  Y.  484 ;  Charts 
V.  Charter,  L.  R.  7  H.  of  L.  364 ;  Howard  v.  Am.  Peace  Society,  49  Me. 
297 ;  The  Trustees  v.  Peasley,  15  N.  H.  317 ;  Ayres  v.  Weed,  16  Conn. 
290;  Button  v.  Am.  Tract  Society,  23  Vermont,  349;  Kilvert's  Trust,  L. 
R.  7  Ch.  170;  s.  p.  L.  R.  12  Eq.  188;  NewalPs  Appeal,  24  Penn.  St.  197; 
Mound  V.  McPhail,  10  Leigh,  199. 

In  the  same  way  misnomer  of  a  legatee  or  devisee,  where  it  is  cleariy 
a  mistake,  may  be  corrected. 

**  My  brother  John  "was  held  to  mean  *' my  brother  James,"  where 
the  testator  had  but  one  brother  and  his  name  was  James.  ConooUy  v. 
Parden,  1  Paige,  291. 
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"  Pbillia "  has  been  shown  to  mean  "  Phillip."  Tudor  V.  Terrol,  2 
Dana,  49. 

"  Priscilla  Picard  "  to  mean  "  Paris  Picard."  Hart  v.  Marks,  4  Bradf. 
161. 

^'Daniel "  to  mean  ** David."    Jackson  v.  Stanley,  10  Johns.  183. 

"  Cornelia  Thompson  "  to  mean  "  Caroline  Thomas,"  Thomas  y,  Ste- 
Tens,  4  Johns.  Ch.  007.  See,  also,  Scanlan  t.  Wright,  18  Pick.  537;  Bhp 
parte  Hornby,  2  Bradf.  420. 

A  draftsman's  testimony  as  to  his  instructions  to  show  mistake  is  gen. 
erall?  excluded.  Drake  ▼.  Drake,  8  H.  of  L.  178;  Gillett  y.  Gane,  L.  R. 
10  £q.  29;  Ilunn*s  Trusts,  L.  R.  19  £q.  381;  Doe  v.  Roast,  11  Jur.  99 ; 
Contra^  Wagner*s  Appeal,  43  Penn.  St.  102;  Ex  parte  Hornby,  cited  above; 
Tacker  y.  Seamap's  Aid  Society,  cited  above. 

A  probate  bond  filed  in  court  without  a  seal,  such  an  omission  being 
an  oversight  and.  a  mistake,  will  be  treated  in  equity  as  though  sealed. 
Probate  Conrt  v.  Kay,  52  Vermont,  182. 

The  conrtu  incline  to  reform  other  written  instruments  and  to  allow 
the  corrections  of  mistakes  therein,  much  more  generally,  and  with  far 
less  technicality  than  in  the  case  of  wills.  Meyer  y.  Lathrop,  78  N.  Y. 
315;  Harvey  v.  United  States,  13  Ct.  of  Claims,  822;  Ranney  y.  McVIuUen, 
5  Abb.  N.  0.  246 ;  Snell  v.  Atlantic  Ins.  Co.  98  U.  S.  85;  Levy  y.  Ward, 
33  La.  Ann.  1083;  Backus  y.  Jeffrey,  47  Mich.  127;  Robbins  v.  Magee,  76 
Indiana,  381 ;  Breit  v.  Yeaton,  101  Illinois,  242;  Boardman  y.  Taylor,  66 
Georgia,  638. 

These  cases  furnish  interesting  instances  of  such  corrections,  and  serve 
to  show  how  the  courts  treat  mistakes  in  written  instruments  other  than 
wills. 


EocKWBLL  *vs.  Young. 

[60  Maryland,  563.] 
TiTLB  TO  CHATTELS   FBOM   BXfc^OUTOR  DE  SON   TOBT.      • 

Title  to  the  personal  estate  of  an  intestate  can  only  be  transmitted  through  the 
instrumenUlity  of  letters  of  administration. 

An  executor  de  aon  tort  cannot  conyey  to  a  person  not  a  creditor  of  the  estate  a 
title  to  personalty  yalid  as  a<^ainst  a  subsequently  appointed  administrator. 

A  valid  title  cannot  be  obtuned  from  such  an  executor  by  limitation  as  the  stat- 
ute does  not  rwi  till  the  issuing  of  letters  of  administration. 

A  purchaser  of  chattels  from  an  executor  de  eon  tort  may  plead  payment  of  a  pur- 
chase-money note  to  the  legal  administrator. 
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The  opinion  states  the  facts. 
James  E.  EUegood^  for  appeUant. 
A.  Hunter  Boyd^  for  appellee. 

Miller,  J.  This  action  was  brought  in  April,  1882,  by 
the  appellant  against  the  appellee  upon  a  promissory  note  for 
$225  given  by  the  defendant  to  the  plaintiff,  dated  the  5th  of 
March,  1881,  and  payable  in  six  months.  This  note  was  given 
as  part  payment  for  four  mules  sold  by  the  plaintiff  to  the  de- 
fendant at  its  date.  The  case  was  submitted  to  the  court  be- 
low upon  an  agreed  statement  of  facts,  all  errors  in  pleading 
being  waived,  and  the  court  to  draw  such  inferences  from  the 
facts  stated  as  a  jury  could. 

From  the  statement  of  facts  it  appears  that  Sharlet  Bock- 
well,  the  plaintiff,  is  the  widow  of  Solomon  Eockwell,  who,  in 
the  spring  of  1874,  purchased  four  mules  from  one  Hassett,  for 
$690,  but  before  fully  paying  for  them  died  intestate  in  De- 
cember, 1874.  Upon  his  death  his  widow  took  possession  of 
these  mules  and  other  property  of  her  deceased  husband,  and 
proceeded  to  sell  and  dispose  of  all  of  it  and  to  pay  his  debts. 
H  ssett  was  paid  $379,  the  balance  due  him  for  the  mules  out 
of  the  proceeds  of  a  |500  note,  which  one  Tice  owed  the  de- 
ceased. The  widow  sold  the  mules  to  Young,  the  defendant^ 
for  $450,  and  he  paid  her  $225  in  cash,  and  gave  her  the  note 
in  suit  upon  which  he  subsequently  paid  $25.  Joel  Charles 
was  appointed  administ^tor  of  •the  estate  of  Solomon  Eock- 
well, by  the  Orphan's  Court  of  Washington  county,  on  the  5th 
of  April,  1881  (no  letters  of  administration  having  previously 
been  granted  to  any  one),  and  has  never  made  any  return  of 
any  assets  of  the  deceased.  When  her  husband  died,  Mrs. 
Rockwell  resided  in  Washington  county,  and  did  so  for  two 
years  thereafter,  when  she  removed  to  the  State  of  West  Vir- 
ginia, where  she  now  resides.  She  never  applied  for  letters  of 
administration  on  her  husband's  estate,  but  never  renounced 
her  right  to  such  letters.  No  summons  was  issued  for  her,  nor 
was  she  otherwise  notified  to  appear  and  take  out  letters,  nor 
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was  any  one  else  notified  or  snmmoned  for  the  purpose  of  ad- 
ministering on  the  estate.  Charles,  the  administrator,  died  in 
September,  1882,  but  before  his  death  the  defendant  paid  ta 
him  S200,  the  balance  due  on  the  note  in  suit,  the  said  Charles- 
having  previously  made  demand  upon  him  therefor,  and 
threatened  to  take  possession  of  the  mules  as  administrator  of 
Bockwell,  unless  the  defendant  did  so  pay.  When  he  bought 
them  he  believed  they  were  the  property  of  Sharlet  Rockwell, 
and  did  not  know  they  had  belonged  to  her  husband. 

Upon  these  facts  the  court  below  gave  judgment  in  favor 
of  the  defendant,  and  from  that  judgment  the  plaintiff  has. 
appealed. 

It  is  a  general  and  familiar  principle  of  law  that  in  every 
sale  of  personal  property  there  is  an  implied  warranty  of  title 
by  the  vendor.  {Mochbee  v.  Gardner^  2  H.  &  G.  176 ;  Osgood 
v.  Lewi%^  Id.  495 ;  0%e%e  v.  Thomas^  7  H.  &  J.  460.)  And  it 
is  an  equally  well  settled  general  rule,  in  this  2State  at  least, 
that  title  to  the  personal  estate  of  a  decedent  can  be  trans- 
mitted only  through  the  instrumentality  of  letters  of  adminis- 
tration. (Smith  V.  Wilson^  17  Md.  460 ;  CecU  v.  Clarke^  Id- 
520 ;  Alexander  v.  Stewart^  8  G.  &  J.  246.)  The  statement 
of  facts  shows  that  the  plaintiff  never  took  out  letters  of  ad- 
ministration upon  her  husband^s  estate,  and  that  the  first 
grant  of  such  letters  was  to  Charles  in  April,  1881,  a  little 
more  than  six  years  after  Rockwell's  death.  It  has,  however,. 
been  earnestly  argued  by  her  counsel,  that  the  plaintiff  by  tak- 
ing possession,  and  selling  and  disposing  of  all  her  husband's 
personal  estate,  and  paying  his  debts,  made  herself  his  execu- 
trix de  son  tort^  and  that  absolute  title  had  vested  in  her  by 
lapse  of  time  or  limitations,  or  if  this  be  not  so  then  that  she 
held  these  mules  as  executrix  de  son  tort,  and  tliat  the  sale  of 
them  by  her  j>rior  to  the  grant  of  letters  to  Charles,  passed  a 
good  title  to  the  purchaser.  But  in  so  far  as  lapse  of  time  or 
limitations  are  relied  on  as  conferring,  or  aiding  in  conferring 
title  upon  the  plaintiff,  the  authorities  are  too  clear  and  de- 
cisive to  be  questioned.  In  the  leading  case  of  Fishioick  v. 
SetoeU^  4  H.  &  J.  393,  nearly  forty  years  elapsed  before  let- 
ters were  granted,  and  the  court  held  that  limitations  could 
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not  begin  to  operate  before  the  letters  were  taken  out,  and, 
therefore,  constituted  no  bar  to  an  action  of  trover  brought  by 
the  administrator  against  the  defendant  who  claimed  the  prop- 
erty under  the  will  of  a  party  who  had  taken  possession  of  it 
immediately  upon  the  death  of  the  intestate.  The  law  thns 
laid  down  in  that  case,  which  was  decided  in  1818,  has  been 
applied  in  every  instance  in  which  the  same  question  has  since 
arisen.  {Uaslett  v.  Glenn,  7  H.  &  J.  17;  Hoffthorp  v.  Hook, 
1  G.  &  J.  276 ;  Donaidsan  v.  Haiorg,  26  Md.  326 ;  Smith  v. 
Dennis,  33  Md.  442.)  In  the  case  last  cited  ejectment  was 
brought  by  an  administrator  de  bonis  nan,  for  leasehold  prop- 
erty which  had  fallen  into  the  estate  after  the  termination  of 
life  estates  created  by  will,  and  the  court  said,  ^^  as  there  has 
been  no  person  in  being  capable  of  suing  since  the  termination 
of  the  last  life  estate,  until  the  grant  of  letters  to  the  lessor  of 
the  plaintiff,  the  statute  of  limitations  does  not  bar,  although 
the  holding  of  the  defendant,  and  those  under  whom  she 
claims,  has  been  exclusive  and  by  claim  of  right  and  title  in 
themselves  for  more  than  twenty  years  since  the  termination 
of  such  life  estate,  and  before  the  bringing  of  this  action." 
With  respect  to  the  other  contention  the  case  does  not  require 
us  to  determine  what  acts  or  degree  of  intermeddling  with  the 
estate  will  make  one  an  executor  de  son  tori,  nor  to  what  ex- 
tent such  an  executor  may  be  made  liable  to  creditors,  or  how 
far  the  law  will  protect  him  and  recognize  his  acts  as  lawful 
when  sued  by  creditors.  The  single  question  here  is,  can  snch 
an  executor  (assuming  the  appellant  to  be  such)  sell  the  chattels 
of  a  decedent  and  pass  a  good  title  to  the  purchaser  as  against 
the  subsequently  appointed  lawful  administrator,  such  pur- 
chaser not  being  a  creditor  of  the  estate,  and  not  taking  the 
property  in  discharge  of  any  debt  due  him  by  the  decedent  ? 
Our  statute  law  gives  a  definite  answer  to  this  inquiry,  if  not 
by  other  provisions,  certainly  by  the  enactment  that  "  no  ex- 
ecutor or  administrator  shall  sell  any  property  of  his  decedent 
without  an  order  of  the  Orphan's  Court  granting  the  letters, 
being  first  had  and*  obtained,  authorizing  such  sale,  and  any 
sale  made  without  an  order  of  court  previously  had  as  afore- 
said, shall  be  void,  and  no  title  shall  puss  tlier^y  to  the  pur- 
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chaser?^  In  the  face  of  this  enactment  it  is  not  to  be  toler- 
ated for  a  moment  that  a  wrongful  intermeddler  can  be  per- 
mitted to  deal  with  and  dispose  of  the  estate  in  a  mode  ex- 
pressly forbidden  to  the  lawfully  appointed  executor  or  ad- 
ministrator. A  sale  which  is  void  and  passes  no  title  if  made 
by  the  latter  cannot  be  valid  and  pass  a  good  title  when  made 
by  the  former.  But  apart  from  this  particular  statute,  and  in- 
deed prior  to  its  enactment  (Act  of  1843,  ch.  304),  the  de- 
cisions of  the  appellate  court  already  cited,  as  well  as  the  reas- 
oning of  the  chancellor  in  Ilagthorp  v.  Hook^  1  G.  &  J.  277, 
278,  to  the  effect  that  the  appointment  of  an  administrator,  as 
the  law  requires,  is  indispensable  to  the  derivation  of  title  to  a 
decedent's  personal  estate,  compel  us  to  the  same  conclusion. 
Indeed,  if  the  position  contended  for  by  the  appellant  should  be 
sustained  by  this  court,  our  system  of  administration,  so  care- 
fully regulated  by  law  for  the  protection  of  all  parties  inter- 
ested, would  be  practically  subverted,  and  an  '^authorized 
scramble  "  for  every  estate  worth  contending  for,  substituted 
i  n  its  place. 

But  it  IS  further  argued,  that  an  executor  d^  son  tort  hav^ 
ing  title  and  disposing  of  that  title,  the  purchaser  takes  it  and 
cannot  set  up  a  breach  of  warranty  until  he  has  been  ousted  by 
some  superior  title  or  recovery  at  law  had.  It  is  true  authori- 
ties are  not  wanting  to  sustain  the  proposition,  that  a  purchaser 
of  personal  property  cannot  defeat  a  recovery  for  the  price 
agreed  to  be  paid,  by  showing  that  the  property  is  owned  by 
another,  unless  he  has  been  ousted,  or  there  has  been  a  recov- 
«i7  by  the  true  owner.  In  fact  in  Case  v.  HaU^  24  Wend.  10, 
kelson,  Ch.  J.,  laid  it  down  as  law,  that  where  the  vendee  re- 
lies upon  the  warranty  of  title  express  or  implied  there  must 
be  a  recovery  by  the  real  owner  before  an  action  can  be  main- 
tained, and  that  this  is  in  the  nature  of  an  eviction,  and  is  the 
.only  emdence  of  the  breach  of  the  contract  in  analogy  to  the 
case  of  covenants  real.  And  in  the  more  recent  case  of  Krum- 
hhaar  v.  Birch^  83  Penn.  426,  it  was  decided,  that  where  the 
purchaser  seeks  to  defend  an  action  for  t\m  purchase-money  on 
the  ground  of  a  breach  of  warranty,  he  must  show  an  eviction 
or  an  involuntary  loss  of  possession.     To  the  same  eflfect  are 
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the  cases  of  Linton  v.  Forter,  31  UL  107;  Orass  v.  Kterski^ 
41  Cal.  Ill,  and  no  donbt  other  decisions  annonnciDg  the  same 
doctrine  may  be  foand.  On  the  other  hand,  courts  of  equally 
high  authority  maintain  the  law  to  be,  that  if  a  chattel  is  sold 
to  which  the  vendor  has  no  title,  the  purchaser  may  maintain 
an  action  against  him  to  recover  damages  therefor,  though  he 
has  not  been  disturbed  in  his  possession,  holding  that  in  such  a 
case  the  breach  occurs  at  the  time  of  the  sale,  in  analogy  to  a 
covenant  in  a  deed  against  incumbrances  which  is  broken  as 
soon  as  the  deed  is  delivered.  {Orose  v.  HenneMey^  13  Al- 
len, 389;  Perkins  v.  Whehm^  116  Mass,  542;  Payne  v.  Rod- 
den,  4  Bibb,  304 ;  ScoU  v.  SooU,  2  A.  K.  MarshaU,  217 ;  Chan- 
cellor V.  Wiffffins,  4  B.  Monroe,  201.) 

There  has  been  no  direct  decision  upon  this  precise  point 
in  Maryland,  but  it  is  not  necessary,  in  order  to  sustain  the  de- 
fense in  the  present  case,  to  go  the  extent  of  adopting  the  law 
as  laid  down  in  the  Massachusetts  and  Kentucky  decisions. 
The  statement  of  facts  shows  that  the  defendant  '^paid  the 
amount  due  on  the  note  in  suit  to  Charles,  the  said  Charles 
l)aving  previously  made  demand  on  him  therefor  and  threat- 
ened to  take  possession  of  the  mules,  as  administrator  of  Sock- 
well,  unless  he  dii  so  pay  ^^  and  this  payment  is  in  our  opinion 
a  good  defense  to  the  action.  In  the  ease  of  McOiffin  v. 
Baird^  02  X.  Y.  329,  the  opinion  is  expressed  that  such  a  de- 
fense would  be  sustained,  for  the  court  say :  "  If  the  property 
is  taken  from  the  purchaser  by  title  paramount,  or  if  the  par- 
chaser  is  compelled  to  pay  the  true  owner  the  value  of  the  prop- 
erty, in  either  case  it  is  a  defense  for  the  purchase-money.  So 
if  the  vendee  returns  the  property  upon  discovering  the  defect 
in  title  he  may  have  an  action  on  the  implied  warranty,  and  of 
course  a  defense  to  an  action  for  the  purchase  price,  in  which 
case  he  assumes  the  onus  of  proving  title  in  a  third  person ; 
and  upon  the  same  principle,  if  for  any  reason  it  is  impractica- 
ble or  even  undesirable  to  return  the  property,  perhaps  the 
purchaser  may  pay  the  claimant  its  value  without  legal  pro- 
ceedings and  avail  lymself  of  it  as  a  defense  upon  assuming 
the  burden  of  establishing  the  validity  of  the  claim."  And  in 
O'Bnen  v.  Jones,  91  N.  Y.  193,  a  case  decided  by  the  same 
court  during  the  present  year,  this  qualification  of  the  rule  as 


ROCKWELL  V.   YOUNG.  477 

laid  down  in  Case  v.  HaU^  is  adopted  without  hesitation,  the 
-court  saying,  that  when  the  vendee  relies  upon  a  breach  of  war- 
ranty of  title  express  or  implied  "  he  must  either  restore  the 
property  to  the  true  owner,  or  be  prepared  to  prove  its  loss 
nnder    compulsory  proceedings,  or  the  payment  of    money 
through  judgment  obtained  against  him,  or  voluntarily  in 
-ansvoer  to  a  claim  made^  and  in  that  case  must  also  affirmative- 
ly establish  that  the  claimant  was  the  true  owner  and  that  his 
vendor  was  without  title."     The  same  exception  to  the  general 
rule  is  also  recognized  by  Cooley,  J.,  in  £stelle  v.  Peaxiock^  48 
Mich.  469,  and  in  Math^ny  v.  Mason^  78  Mo.  677,  the  point 
-expressly  decided  was  that  a  vendee  who  discovers  his  vendor 
had  no  title  may,  upon  being  threatened  with  suit  by  the  true 
owner,  pay  him  the  price,  and  such  payment  will  be  a  complete 
defense  to  an  action  by  his  vendor,  provided  he  shows  that  the 
party  he  paid  was  in  fact  the  true  owner.     There  are  also  En- 
glish cases  very  similar  to  the  one  before  us.     {Dickenson  v. 
Navl^  4  Bam.  &  Adol.  638;  Allen  v.  Hopkins^  13  Mees.  & 
Wels.  94.)    in  the  former  an  action  was  brought  for  the  price 
of  goods  by  an  auctioneer  employed  by  a  supposed  executrix 
to  sell  the  property  of  the  testator,  but  before  the  goods  were 
paid  for  it  appeared  that  another  person  was  the  real  executrix, 
who  gave  notice  of  that   fact  and  claimed   payment  of  the 
money  from  the  buyer,  and  he  paid  it,  and  it  was  held  that  the 
auctioneer  could  not  afterwards  maintain  an  action  against  the 
buyer,  though  the  latter  had  expressly  promised  to  pay  on  being 
allowed  to  take  the  goods  away,  which  he  did.     The  latter  was 
an  action  for  goods  sold  and  delivered.     The  defendant  pleaded 
as  to  part  of  the  goods,  that  the  plaintiff  had  sold  them  as  ex- 
ecutor of  one  John  Allen,  and  that  in  point  of  fact  he  was  not 
executor,  but  another  was  executor  who  demanded  payment  to 
him,  and  that  defendant  had  paid  him,  the  rightful  executor, 
the  money.     Upon  replication  and  issue  a  verdict  was  rendered 
for  the  defendant,  and  a  motion  was  made  to  enter  judgment 
for  the  plaintiff  non  obstante  veredicto.    Pollock,  .0.  B,,  in  de- 
livering the  judgment  of  the  court,  said  :  ''  In  substance  the 
plea  is  this — that  the  plaintiff  had  no  title,  except  a  pretended 
title  that  turned  out  not  to  be  well  founded.     The  plea  states 
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that  the  person  who  really  was  entitled  was  the  representatiTe 
of  the  deceased  whom  the  defendant  had  paid  for  the  goods. 
The  substance  of  the  plea  is  that  the  defendant  had  paid  the 
party  to  whom  the  goods  belonged,  and  who  would  hav^e  been 
entitled  to  maintain  an  action  of  trover  for  the  goods,  if  the 
right  to  them  had  not  been  satisfied  by  payment  of  the  price 
agreed  on  between  the  defendant  and  the  pretended  executor. 
Upon  principle  it  seemed  that  that  would  be  undoubtedly  a 
good  defense,  but  the  case  of  Dickenson  v.  Naul  appears  to  \j& 
to  be  a  direct  authority  for  maintaining  the  doctrine  (if  indeed 
any  authority  need  be  cited  for  a  proposition  so  plain)  that  if 
goods  be  sold  by  a  person  who  is  not  the  owner,  and  the  owner 
be  found  out  and  be  paid  for  these  goods,  the  person  who  sold 
them  under  pretended  authority  has  no  right  to  call  upon  the 
defendant  to  pay  him  also." 

The  application  of  this  doctrine  to  the  present  case  is  ob- 
vious. We  have  shown  that  the  plaintiff  had  no  title  to  these 
mules.  The  title  to  them  vested  absolutely  in  the  administra- 
tor, Charles,  and  he  could  undoubtedly  either  have  recovered 
them  from  the  defendant  by  replevin  or  have  sued  him  in 
trover  for  their  conversion.  He  had  already  paid  part  of  the 
purchase-money  to  the  plaintiff  who  had  no  title,  and  what 
good  reason  can  be  assigned  why  he  should  not  be  permitted 
to  pay  the  balance  to  the  administrator,  if  he  was  willing  to  ac- 
cept it,  in  order  to  preserve  possession  of  the  property  and  save 
himself  from  further  possible  loss  {  And  what  reason  or  jus- 
tice would  there  be  in  allowing  the  plaintiff  to  recover  from 
the  defendant  when  he  would  be  compelled  to  pay  the  same 
money,  and  possibly  more,  to  the  administrator  for  the  same 
property  ?  Would  it  be  equitable  or  just  to  require  the  de- 
fendant to  pay  this  money  to  the  plaintiff,  and,  when  com- 
pelled by  the  true  owner  to  pay  the  same  a  second  time,  to  take 
the  chance  of  recovering  it  back  from  her  in  an  action  on  the 
warranty  ?  By  allowing  this  defense  there  is  certainly  no  in- 
justice done  to  the  plaintiff,  for  she  has  already  received  more 
than  she  is  entitled  to,  and  it  would  seem  to  be  but  sheer  jus- 
tice to  hold,  as  we  do,  that  payment  made  to  the  true  owner, 
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under  the  demand  and  threat  set  oat  in  the  statement  of  facts, 
is  sufficient  to  defeat  this  action. 

It  has  also  been  argued  that  Charles  had  no  right  to  the  ad- 
ministration, and  that  the  letters  to  him  were  irregularly  and 
improperly  granted.  Assuming  (but  without  intimating  an 
opinion  to  that  effect)  that  it  is  competent  for  the  plaintiff  to 
assail  the  validity  of  these  letters  in  this  action,  we  find  noth- 
ing in  the  statement  of  facts  to  show  that  they  were  not 
granted  in  strict  conformity  with  the  requirements  of  the  stat- 
ute on  this  subject.  The  widow  resided  out  of  the  State  at 
the  time  they  were  granted,  and  therefore  no  notice  to  her  was 
required.  (Code,  art.  93,  sec.  33.)  And  it  is  not  shown,  nor 
is  there  anything  in  the  statement  of  facts  from  which  the  in- 
ference can  be  drawn,  that  there  was  any  other  person  entitled 
to  administration  before  Charles,  or  that  the  court  could  not 
have  granted  him  the  letters  in  its  discretion  under  art.  93,. 
sec.  31. 

Judgment  affirmed. 


Martin  vs.  Bailroab* 

[92  New  York,  70.] 
AdMINISTBATION   with  LnOTED    P0WEE8. 

A  surrogate  has  power  to  issne  letters  of  administration  with  limited  powers,  a» 
with  "  authority  to  prosecute  only,  and  not  with  power  to  collect  or  com- 
promise.'' 

Appeal  from  a  judgment  of  the  general  term  of  the  first 
department,  affirming  a  judgment,  in  plaintiffs  favor,  upon  a 
verdict.  Action  to  recover  damages  for  negligence  resulting 
in  the  death  of  plaintiffs  intestate. 

The  defendant's  counsel  objected  to  the  letters  of  adininis- 
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tration  as  invalid,  and  excepted  to  the  ruling  of  the  coart  ad- 
mitting  them  in  evidence. 

John  M.  Sorihner^  for  appellant. 

Sanrnel  Greenbaum^  for  respondent. 

PsB  Curiam.  The  letters  of  administration  issued  to  the 
plaintiff  in  this  case  contained  a  limitation,  which  was  written 
on  the  margin,  limiting  the  power  of  the  administratrix  to 
prosecute  only  and  not  giving  her  power  to  collect  or  compro- 
mise. 

The  limitation  referred  to  was  not,  at  the  time  of  granting 
the  letters,  expressly  authorized  by  any  statute  of  this  SUte, 
but,  with  this  exception,  the  letters  were  in  the  usual  fonn  of 
those  issued  to  an  administrator  and  conferred  the  usual  powers 
granted  to  such  officer  for  the  purpose  of  enabling  him  to  dis- 
charge the  duties  thereby  imposed.  There  can  be  no  question 
that,  without  such  limitation,  the  letters  issued  were  fully  au- 
thorized and  within  the  power  of  the  surrogate  to  grant  That 
officer  had  jurisdiction  over  the  person  and  the  subject-matter, 
and  unless  he  exceeded  his  authority  there  is  no  gronnd  for  in- 
sisting that  the  letters  were  unauthorized.  They  certainly  con- 
tained sufficient  to  confer  general  authority  and  power  over 
the  assets  of  the  deceased,  and  it  is  not  clear  upon  what  grouud 
it  can  be  claimed  that  the  right  to  administer,  which  was  thug 
conferred,  can  be  disregarded  and  set  at  naught  for  the  reason 
that  the  letters  contained  matter  which  was  not  within  the 
scope  of  the  surrogate's  power.  Such  matter,  we  think,  being 
unnecessary,  may  be  regarded  as  surplusage,  and  the  letters 
may  be  considered  as  if  it  had  not  constituted  a  part  of  or  been 
incorporated  in  the  same.  If  the  matter  objected  to  be  stricken 
out  then  the  letters  are  perfect  and  complete.  Within  well- 
settled  rules  we  think  they  may  be  considered  as  if  they  con- 
tained no  such  limitation,  and  the  objection  taken  to  their  va- 
lidity cannot  be  upheld. 

We  are  also  of  the  opinion  that  the  surrogate  had  full  power 
and  authority  to  issue  the  letters  in  question  in  the  form  in 
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which  they  were  made  out  and  that  they  were  properly  issned 
by  him. 

By  2  K.  S.  220,  the  surrogate  is  vested  with  authority  "  to 
*grant  letters  testamentary  and  of  administration  "  and  '*to  di- 
rect and  control"  and  settle  the  accounts  of  executors  and  ad- 
ministrators. Although  the  Surrogate's  Court  is  limited  in  its 
jurisdiction  it  by  no  means  follows  that  the  surrogate  had  no 
power  to  issue  the  letters  in  question ;  he  acted  strictly  withia 
his  jurisdiction,  and  in  granting  the  letters  he  did  that  which 
was  directly  within  the  scope  of  his  powers  and  the  line  of  hi» 
duties ;  the  law  does  not  direct  what  language  shall  be  em- 
ployed in  letters  issued  by  him  or  what  precise  powers  or  dutiea 
Bhall  be  laid  down  in  the  same ;  it  does  not  prohibit  letters  in 
the  form  used  in  the  case  considered.  The  power  being  general 
for  such  a  purpose  the  surrogate  must  be  governed  by  estab-^ 
lished  rules  not  inconsistent  with  the  statutes  relating  to  the 
organization  of  the  Surrogate's  Court.  In  all  matters  relating 
to  estates  the  court  proceeds  in  accordance  with  established 
usage  as  modified  by  statutory  enactment.  (Redf.  Law  and 
Practice,  43.) 

Iq  the  English  practice  letters  of  administration  are  granted, 
limited  to  certain  effects  of  the  deceased,  while  the  genera) 
administration  is  committed  to  another.  Also,  administration 
is  sometimes  granted  in  reference  to  a  particular  fund  and  to 
defend  proceedings  in  chancery.  (3  Redfield  on  Wills,  113.) 
There  would  seem  to  be  no  objection  to  intrusting  to  the  sur- 
rogate the  necessary  powers  in  regard  to  the  administration  of 
estates,  subject  to  such  restrictions  as  may  be  imposed  by 
statutory  enactment.  The  statutes  contain  no  restriction  in 
regard  to  the  right  of  the  surrogate  to  issue  letters  in  the  form 
of  those  which  were  proven  on  the  trial  of  this  action ;  they 
empower  the  surrogate  "  to  control  and  direct "  administarators, 
and  no  sound  reason  exists  why  the  surrogate,  in  the  exercise  of 
his  authority,  i^ould  not  limit  the  application  of  the  letters 
issued  by  him.  We  think  it  rests  with  him  to  say,  in  the  ex- 
ercise of  his  discretion,  what  powers  should  be  conferred  upon 
an  administrator,  and  so  long  as  he  does  not  exceed  the  author- 
ity vested  in  him  by  law  there  is  no  valid  ground  for  assuming 
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that  the  letters  issued  by  him  are  unauthorized ;  he  has  kept 
himself  within  the  letter  and  the  spirit  of  the  statute,  already 
eited,  which  authorizes  him  "  to  direct  and  control"  In  this 
ease  he  merely  allowed  the  administratrix  to  institute  the  first' 
steps  to  be  taken  for  the  collection  of  a  claim  which  existed 
against  the  defendant.  The  law  does  not  prevent  or  forbid 
him  from  issuing  letters  in  the  form  which  he  followed; 
he  therein  limited  the  power  of  the  administratrix  instead  of 
extending  it.  The  extent  of  the  surrogate's  authority  has  been 
the  subject  of  consideration  in  the  Supreme  Court  of  this 
State.  In  Dubois  v.  Scmdsj  43  Barb.  412,  it  was  laid  down 
that  the  Surrogate's  Court  can  only  exercise  such  power  as  the 
statute  confers,  yet  the  authority  to  do  certain  acts  or  to  exert 
a  certain  degree  of  power  need  not  be  given  in  express  -words, 
but  may  fairly  be  inferred  from  the  general  language  of  the 
statute,  or,  if  necessary  to  accomplish  its  object  and  to  the  just 
and  useful  exercise  of  the  powers  which  are  expressly  given, 
it  may  be  taken  for  granted.  And  in  Hartnett  v.  WandeUj  6^3 
N.  Y.  353 ;  19  Am.  Kep.  194,  it  is  held  that  the  statute  reg- 
ulating the  mode  of  procedure  in  the  Surrogate's  Court,  like  all 
rules  of  justice,  should  be  liberally  construed  in  furtherance  of 
justice. 

The  authorities  cited  and  the  principle  applicable  to  the 
right  of  this  oflScer  to  exercise  his  power  fully  justified  the 
issuing  of  the  letters  in  question  in  the  form  granted,  and  we 
think  it  was  warranted  by  law.  Even  if  it  be  conceded  that 
the  surrogate  improperly  limited  the  power  of  the  administra- 
trix, in  the  letters  issued,  the  objection  is  one  that  cannot  be 
raised  collaterally  in  a  suit  by  the  administratrix  and  the  let- 
ters cannot  be  held  void.  At  most  it  was  an  irregularity  which 
can  only  be  made  available  by  the  parties  in  interest  upon  ap- 
peal from  the  surrogate's  decision,  and  the  defendant  was  not 
in  a  position  to  take  advantage  of  the  irregularity,  by  objecting 
upon  the  trial  to  the  right  of  the  administratrix  to  maintain 
the  action  and  by  a  motion  to  dismiss  the  complaint  on  that 
ground. 

As  we  have  arrived  at  the  conclusion  that  the  letters  of  ad- 
ministration were  valid,  it  is  not  necessary  to  consider  the 
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other  qaefitions  relating  to  the  same  which  have  been  nrged  bj 
the  appellant's  counsel.  ISo  other  point  is  made  which  de- 
mands examination,  and  the  judgment  should  be  affirmed. 

Dajxfob^tb  and  FmoH,  JJ.,  concur. 

SuGEB^  Ch.  J.,  Ain)BEws  and  Bapallo,  JJ.,  concur  on  the 
ground  that  the  surrogate  had  power  to  place  the  limitation  in 
the  letters. 

Eabl,  J.,  concurs  on  the  ground  that  the  limitation  was  at 
most  an  irregularity  and  did  not  render  the  letters  void. 

Judgment  affirmed. 


Bead  vs.  Watkins. 

[11  B.  J.  Lea,  168.] 

EXBOUTOBT  DEVISE. — ^PbIOB  ABSOLUTE  GIFT  OF  SAME  PBOPEBTT. 

An  executory  deTiee  of  peraonal  property  will  not  be  defeated  by  a  prior  absolute 
gift  of  the  same  chattels,  there  being  no  words  ginog  an  unlimited  power  to 
dispose  of  the  same.  ^ 

Appeal  from  Brownsville  Chancery  Court. 

H.  W.  Bondj  A.  T.  McNeal  and  McCorry  &  Bondj  for 
complainants. 

Ji.  W.  Haywood  and  Smith  cfe  Collier^  for  defendants. 

Dbadebick,  C.  J.  In  June,  1877,  complainant  filed  this 
bill  in  the  Chancery  Court  at  Brownsville,  for  the  purpose  of 
having  a  construction  of  the  will  of  his  testator. 

Testator  departed  this  life  in  December,  1869,  leaving  a 
widow  and  eleven  children,  and  a  large  real  and  personal  estate. 
He  had  been  twice  married,  and  left  living  children,  or  their 
representatives,  by  each  of  his  wives.  He  made  and  published 
his  will  in  March,  1866,  and  added  a  codicil  thereto,  November 
18, 1869.    His  widow  died  a  few  years  after  testator's  death. 
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The  first  clause,  of  the  will  is  as  follows:  "  I  loan  to  my 
beloved  wife,  Elizabeth  M.  Kead,  during  her  natural  life,  the 
tract  of  land  on  which  I  now  reside,  containing  about  twelve 
hundred  acres,  and  I  give  and  bequeath  to  her  all  my  house- 
hold and  kitchen  furniture,  plantation  tools  and  implements, 
carpenter's  tools,  and  all  the  stock  of  every  description,  such  as 
horses,  mules,  hogs,  cattle  and  sheep,  and  all  the  wagons,  carts, 
pleasure  carriages,  rockawajs  and  buggy  ;  all  the  com,  wheat, 
fodder,  oats,  rye,  flour,  meal,  etc.,  not  heretofore  disposed  of 
to  D.  J.  &  J.  H.  Read." 

The  second  clause  is  as  follows :  "  I  give  and  bequeath  to 
my  said  wife,  after  the  payment  of  my  just  debts  (includiug 
any  that  I  have,  or  may  execute  to  any  of  my  children),  all  my 
crops  of  cotton  on  hand,  except  the  one-fifth  of  the  crop  of 
1864,  and  the  one-sixth  of  the  crop  of  1865,  which  belongs  to 
my  son,  J.  H.  Eead.  I  also  give  and  bequeath  to  my  beloved 
wife  all  moneys  that  I  may  have  on  hand,  all  my  bonds  or 
notes  and  moneys  on  deposit,  if  any.'' 

Clauses  three  and  four  devise  lands  to  his  children. 
The  fifth  clause  provides  :  "  After  the  death  of  my  beloved 
wife,  and  after  all  her  debts  are  paid,  I  devise,  will  and  direct 
that*  the  property,  real  and  personal,  of  which  she  may  die 
seized  and  possessed,  including  any  moneys  she  may  leave, 
shall  be  equally  divided  among  all  my  children  and  representa- 
tives of  my  deceased  children,  to  wit,  *  *  *  (naming  them), 
the  children  of  my  deceased  children,  to  represent  their  parents 
and  take  the  share  their  parents  would  have  taken  if  living." 

The  sixth  clause  provides,  that  should  his  wife  give  to  any 
of  his  children,  any  part  of  the  money  or  personal  property  he 
had  given  to  her,  such  child  or  children  should  account  for  the 
same  on  the  final  division  of  his  estate,  as  though  made  by  him- 
self. "  So  that  part  I  may  leave  my  wife  may  be  equally  di- 
vided among  my  said  children." 

The  seventh  clause  directs  his  executor  not  to  have  a  public 
sale  of  any  property  not  disposed  of  by  the  will,  but  this  re- 
quest was  not  to  extend  to  any  property  left  by  his  wife. 

The  eighth  clause  and  last  appoints  his  executor,  Jas.  D. 
Head,  the  complainant. 
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The  codicil  confirms  a  conveyance  of  a  tract  of  land  made 
to  his  daughter  by  him,  and  which  was  purchased  by  him  at 
sherifPs  sale  as  the  property  of  her  husband,  and  she  is  to  be 
charged  for  it  $1,800,  to  be  deducted  from  her  interest  in  his 
estate  after  his  death  and  the  death  of  his  wife,  when  his  estate 
is  divided  amongst  his  children. 

The  question  submitted  for  determination  of  the  chancellor, 
Tvas  whether  the  widow  took  under  the  will  a  life  estate  only  in 
the  personal  property. 

The  diancellor  held  that  she  took  under  the  first  and  sec- 
ond clauses  of  the  will  the  absolute  right  to  the  personalty 
therein  bequeathed  her,  and  the  defendants,  children  of  the 
first  marriage,  have  appealed  to  this  court. 

In  the  case  of  Smithy  Trustee  v.  Bell  and  Wife^  it  was  held 
that  where  the  bequest  was  "  to  and  for  her  own  use  and  dis- 
posal absolutely,  and  after  her  decease  to  be  for  the  use  of 
Jesse  Goodwin,"  that  the  wife  of  testator,  the  first  taker,  took 
an  absolate  estate,  with  unqualified  power  of  disposition,  which 
defeated  the  executory  devise  to  said  Jesse  Goodwin.  (M.  & 
Y.  303 ;  10  Ter.  290 ;  1  Cold.  227.) 

But  in  Brown  v.  Hunt^  12  Heis.  409,  it  is  held  "  the  power 
of  disposition  inconsistent  with  the  devise  over  must  be  one 
given  by  the  will,  and  not  a  mere  incident  at  common  law,  to 
the  estate  given  to  the  first  taker."  (5  Hum.  503  ;  1  Swan, 
185.) 

So  that  the  ordinary  words  conveying  the  absolute  title,  will 
not,  without  superadded  words  giving  unlimited  power  of  dis- 
position, defeat  an  executory  devise. 

Testator,  in  the  fifth  clause  of  his  will,  directs  that  all  the 
property,  real  and  personal,  of  which  his  wife  may  die  pos- 
sessed, including  any  money  she  may  leave,  shall  be  equally  di- 
vided amongst  all  his  children. 

And  the  sixth  clause  provides  that  if  his  wife  should  give 
to  any  of  his  children  any  part  of  the  property  or  money  he 
had  given  her,  it  should  be  accounted  for  on  the  settlement  of 
his  estate. 

Clause  sixth  does  not  contain  an  unhmited  power  of  dispo- 
sition of  the  property  testator  had  given  his  wife,  but  may  more 
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properly  be  regarded  as  a  recognition  of  a  power  to  make  ad- 
yancements  to  his  children,  and  sach  a  limited  or  special 
power,  nnless  fully  executed,  would  not  defeat  the  limitation 
over. 

In  this  will  there  is  no  such  unqualified  power  of  disposi- 
tion, and  the  result  is  that  the  decree  of  the  chancellor  is  erro- 
neous, and  must  be  reversed,  and  a  decree  entered  here  in  con- 
formity to  this  opinion,  and  the  cause  will  be  remanded  for 
further  proceedings.  The  costs  of  this  court  will  be  paid  by 
the  executor,  Jas.  D.  Eead,  executor  of  Chas.  L.  Bead,  de- 
ceased, out  of  the  assets  in  his  hands. 


Penn  vs.  Ouggekheiheb. 

[76  Virginia.  889.] 


ELECmON  TO  TAKE  UNDER  WILL. — DSVISE  OF  FBOPEBTT    OWV£I> 
IN  PAET  BY  DEVISEE. 

Where  testator,  owning  one-third  of  a  tract  of  land  known  as  the  *'  home  plaee," 
the  reddne  of  which  was  vested  in  his  wife,  directed  in  his  wiU  that  she  shoold 
"  retain  the  home  place,"  and  at  her  death  it  should  go  to  his  son,  a  case  for 
election  by  the  widow  is  presented. 

Residence  on  the  place  for  thirty  years,  payment  of  taxes  and  exercise  of  owner- 
ship over  the  entire  property,  show  an  election  to  take  under  the  will,  wfaieh 
cannot  be  disavowed. 

Action  to  ascertain  the  interest  of  William  J.  Penn  in  land 
whereof  Stuart  6.  Penn  died  seized,  and  to  subject  such  in- 
terest to  plaintifPs  judgments  against  William  J.  Penn. 

Stuart  B.  Penn  died  in  1857,  intestate,  and  childless,  his 
heirs  being  his  brothers  George  and  William,  his  sister  Mrs. 
Mayo,  and  his  mother. 

The  widow  of  Charles  B.  Penn  never  renounced  his  will, 
nor  had  dower  assigned  her,  nor  expressed  any  dissent  from 
the  provisions  in  the  will  from  the  time  of  her  husband's  death 
in  1849  until  her  answer  in  this  suit  in  1867,  when  she  denied 
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that  she  had  done  anything  to  divest  her  of  her  ownership  of 
two-thirds  of  the  "  home  place." 

The  court  below  held  that  the  widow  of  Charles  E.  Pena 
had  elected  to  take  nnder  the  will. 

Edmund  Pendleton,  for  Mrs.  A.  S.  Fenn. 

t/.  H.  S.  Figgatt  and  John  J.  Allen,  for  plaintiffs. 

G.  W.  dk  Z.  C.  Hanshrough,  for  G.  S.  Penn  and  Mrs.  Maya 

Staples,  J.  The  main  question  in  this  case  tarns  npon  the 
constrnction  to  be  given  to  the  will  of  Charles  B.  Penn,  which 
was  admitted  to  probate  at  the  September  term  of  the  county 
conrt  of  Botetourt,  in  the  year  1849.  The  testator,  at  the  time 
of  his  deathy  was  possessed  of  a  valuable  real  and  personal 
estate,  which  he  devised  and  bequeathed  to  his  wife,  Mrs.  Ann 
Penn,  and  to  his  four  children.  To  his  two  sons,  George  S, 
Penn  and  William  Penn,  he  gave  severally  a  tract  of  land.  To 
Mrs.  Mayo,  his  married  daughter,  he  gave  certain  real  estate 
and  a  sum  of  ten  thousand  dollars  in  bank  stock.  To  his  wif e^ 
he  bequeathed  all  his  slaves,  with  the  full  confidence  that  she 
would  make  such  disposition  of  them  among  his  children  as 
should  be  just  and  equitable,  after  retaining  such  of  them  as 
she  might  desire  for  her  own  use  during  her  lifetime.  His 
other  personal  estate  he  directed  to  be  sold,  and  the  balance 
remaining,  after  the  payment  of  his  debts,  together  with  the 
proceeds  of  any  real  estate  not  specifically  devised,  he  be- 
queathed to  his  wife,  with  the  full  confidence  that  she  would 
divide  it  among  his  children  as  she  might  deem  just  and  proper* 

The  third  clause  of  the  will,  which  gives  rise  to  this  con- 
troversy, is  as  follows : 

'^  It  is  my  will  and  desire  that  my  wife  shall  retain  the 
home  place,  and  at  her  death  it  shall  be  the  property  of  ray 
son,  Stuart  B.  Penn,  which  I  hereby  give  to  him,  his  heirs  and 
assigns  for  ever." 

The  home  place,  thus  mentioned  by  the  testator,  is  a  tract 
of  about  eight  hundred  and  twenty  acres— one-half  of  which. 
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known  as  the  lower  half,  was  the  property  of  Mrs.  Pcnn,  de- 
vised to  her  by  her  father.  She  was  also  the  owner  of  one- 
third  of  the  upper  half  of  the  tract,  derived  by  descent  from 
her  sisters. 

The  testator  was  entitled  to  two  undivided  thirds  acquired 
by  purchase  in  the  upper  half  of  the  tract.  So  that  his  inter- 
est at  the  time  of  his  death  did  not  exceed  one-third  of  the 
entire  tract. 

The  first  question  arising  under  the  daxise  already  qnoted 
is,  whether  the  testator  intended  to  dispose  of  the  entire  tract, 
or  whether  the  will  is  to  be  construed  as  disposing  merely  of 
bis  undivided  third. 

If  the  former  interpretation  be  the  true  one,  it  is  conceded 
that  it  was  incumbent  upon  Mrs.  Fenn,  the  widow,  to  make 
her  election,  and  that  she  cannot  claim  both  her  own  estate  and 
the  provision  made  for  her  by  the  will. 

Before  entering  into  a  discussion  .of  that  qnestion,  it  will 
be  proper  briefly  to  advert  to  some  of  the  principles  of  law 
governing  in  such  cases. 

The  doctrine  of  election  is  said  to  rest  upon  the  equitable 
ground  that  no  man  can  be  permitted  to  claim  inconsistent 
rights  with  regard  to  the  same  subject,  and  that  any  one  who 
asserts  an  interest  under  an  instrument  is  bound  to  give  full 
effect,  as  far  as  he  can,  to  that  instrument.  Or.  as  it  is  some- 
times expressed,  he  who  accepts  a  benefit  under  a  deed  or  will 
must  adopt  the  contents  of  the  whole  instrument,  conforming 
to  all  its  provisions  and  relinquishing  eveiy  right  inconsistent 
with  it. 

In  the  terse  language  of  Lord  Hosslyn,  in  Wilson  v.  Lord 
Townsend,  2  Vesey,  Jur.  697,  "  You  cannot  act ;  yon  cannot 
come  forth  to  a  court  of  justice  claiming  in  repugnant  rights. 
When  you  claim  under  a  deed,  you  must  claim  under  the  whole 
deed  together ;  you  cannot  take  one  clause  and  advise  the  court 
to  shut  their  eyes  against  the  rest.  Suppose  in  a  will  a  legacy 
is  given  to  you  by  one  clause ;  by  another,  an  estate  of  which 
you  are  in  the  possession  is  given  to  another.  While  you  hold 
that,  you  shall  not  claim  the  legacy."  (Pomeroy's  Eq.  Jur. 
§§  4S5,  ^66 ;  Leading  Cases  in  Equity,  vol.  I,  part  1,  641,  547, 
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548;  Kirmardj  Ealor  v.  WiUiams^  8  Leigh,  400;  Grains 
Heirs  v.  WaUkaUy  14  Gratt.  618  ;  Dixon  v.  McClure,  lb.  540.) 
In  order,  however,  to  raise  a  case  of  election,  it  is  well  settled 
the  iDtention  on  the  part  of  the  testator  to  give  that  which  is 
not  his  own,  mnst  be  clear  and  unmistakable.  It  mnst  ap- 
pear from  language  which  is  unequivocal,  which  leaves  no 
room  for  doubt  as  to  the  testator's  design.  The  necessity  for 
an  election  can  never  arise  from  an  uncertain  or  dubious  in- 
terpretation of  the  clause  of  donation.  (Pomeroy,  472;  3 
Story's  Eq.  Jur.  §  10.) 

It  is  not  necessary,  however,  that  this  intention  should  be 
expressly  declared.  The  dispositions  of  the  instrument,  fairiy 
and  reasonably  interpreted,  may  of  themselves  show  a  clear 
design  on  the  part  of  the  testator  to  bestow  upon  the  devisee 
property  which  in  fact  belongs  to  another. 

As  in  other  cases,  the  intention  may  be  gathered  from  the 
whole  and  every  part  of  the  instrument.  The  difficulty  of 
ascertaining  the  testator's  intent,  it  is  said,  is  always  much 
greater  where  he  has  a  partial  interest  in  the  estate  devised 
than  where  he  undertakes  to  dispose  of  an  estate  in  which  he 
has  no  interest. 

In  the  former  case,  the  presumption  is  that  he  intended  to 
dispose  of  that  which  he  might  properly  dispose  of,  and  nothing 
more ;  and  this  presumption  will  always  prevail,  unless  the  in- 
tention is  clearly  manifested  by  demonstration,  plain  or  neces- 
sary implication  on  the  part  of  the  testator,  to  dispose  of  the 
whole  estate,  including  the  interest  of  third  parties.  Generally 
when  the  testator  has  an  undivided  interest  in  certain  property, 
and  he  employs  general  words  in  disposing  of  it,  as  '^  all  my 
lands,"  or  "all  my  estate,"  no  case  o£  election  arises  from  it ; 
for  it  does  not  plainly  appear  that  he  meant  to  dispose  of  any- 
thing but  what  was  strictly  his  own.  (2  Story's  Eq.  Jur. 
§  1087 ;  Pomeroy,  §  489.) 

A  case  of  election  does  arise,  however,  when  the  testator, 
having  an  undivided  op  partial  interest  in  an  estate,  devises  it 
specifically,  thus  indicating  a  purpose  to  bestow  it  as  an  en- 
tirety. The  rule  on  this  subject  is  thus  laid  down  in  Pom- 
eroy's  Equity  Jurisprudence,  §  489.     Where  the  testator  pro- 
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poses  to  give  the  whole  thing  itself,  using  langoage  which,  bj 
reasonable  intention,  must  necessarily  describe  and  define  the 
whole  carpus  of  the  thing  in  which  his  particular  interest  ex- 
ists as  a  distinct  and  identified  piece  of  property,  then  an  in- 
tention to  hestow  the  whole,  and  not  merely  the  testator's  in- 
dividual share,  must  be  inferred,  and  a  case  for  an  election 
arises.  This  rule  is  mentioned  and  commented  on  by  Judge 
Christian,  in  delivering  the  opinion  of  this  court  in  Gregory  et 
al.  V.  OateSy  80  Gratt.  83,  to  which  I  refer  as  authority  for 
other  views  here  announced. 

Now,  let  us  apply  these  principles  to  the  case  in  hand.  In 
the  first  place,  there  can  be  no  doabt  that  the  tract  of  land 
or  estate  in  question  was  universally  known  and  described 
as  the  *^  home  place."  It  is  so  spoken  of  by  all  the  witnesses^ 
by  the  parties,  and  it  was  so  denominated  in  all  the  pleadings. 
Mrs.  Fenn,  in  her  answer,  describes  it  as  the  ^^  home  place." 
She  speaks  of  the  upper  half  of  the  home  place  and  the  lower 
half  of  the  home  place. 

It  is  scarcely  to  be  supposed  that  the  testator  wonld  term  it 
differently  from  every  other  person  ;  that  he  referred  only  to 
his  partial  interest  of  one-third  when  by  universal  consent, 
usage,  and  habit,  the  entire  tract  was  known  and  recognized  as 
the  home  place.  His  language  is  :  "  That  my  wife  shall  retain 
the  home  place,  and  at  her  death  it  (the  home  place)  shall  be 
the  property  of  my  son,  Stuart  B.  Penn,  which  I  hereby  give 
him,  his  heirs  and  assigns  forever."  What  gives  some  signif- 
icance at  least  to  this  language  is  that  the  mansion  house,  ooca- 
pied  by  the  testator  and  his  family  for  many  years,  was  located, 
not  upon  the  half  in  which  the  testator  had  an  interest  of  two- 
thirds,  but  upon  that  portion  exclusively  owned  hy  Mrs.  Penn. 
It  was  this  portion  upon  which  the  family  resided  that  might 
with  some  propriety  be  termed  the  **  home  place,"  and  not  the 
two  undivided  thirds  of  one-half,  constituting  merely  a  part  of 
the  tract. 

It  was  said  in  the  argument  before  ^is  court  that  the  lan- 
guage of  the  clause  now  under  consideration  is  different  from 
the  other  clauses  of  the  will.  For  example,  that  the  testator 
when  disposing  of  his  own  pi'operty  invariably  uses  the  words, 
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'^  I  give  and  bequeath/'  whereas  in  the  present  instance  he 
merely  expresses  the  wish  that  his  wife  shall  retain  the  home 
place. 

This  difference  of  phraseology  grows  out  of  the  fact  that  the 
testator  was  carefully  defining  and  limiting  an  estate  to  be  en- 
joyed by  his  wife  during  her  life,  and  the  language  used  by 
him  was  such  as  he  supposed  would  accomplish  the  object.  He 
then  proceeds  to  say  that  it  is  his  will  and  desire  at  her  death 
it  (the  home  place)  '*  shall  be  the  property  of  my  son,  Stuart 
B.  Penn,  which  I  hereby  give  him,  his  heirs  and  assigns  for- 
ever."   It  is  impossible,  by  argument  or  illustration,  to  add  te 
the  force  and  perspicuity  of  this  language.    Nothing  can  be 
plainer,  more  direct  and  comprehensive.    The  cases  of  Pad- 
hury  V.  Clark^  3  Mac.  &  G.  298  ;  Howell  v.  Jenkins^  2  John.  & 
H.  706;    Gf'ovenan  v.  IhinsUmj  25  Beavan,  97;  Grissel  v.. 
Twinhoe^  L.  Rev.  7  Eq.  291,  296  ;  in  which  it  was  held  that  the 
devisee  was  bound  to  elect,  are  directly  in  point  and  condosive 
of  the  question. 

The  other  dispositions  made  by  the  testator  confirm 
thoroughly  this  view  of  his  intention.  He  gave  to  his  son 
G^rge  S.  Penn  an  estate  worth  about  $11,000 ;  to  his  son 
William  Penn,  an  estate  of  the  value  of  $14,000,  and  to  Mrs. 
Mayo  property  worth  $12,000  or  $16,000. 

The  provision  made  for  his  wife  was  more  than  suflScient 
for  her  support  and  maintenance  during  her  life,  in  the  most 
comfortable  and  abundant  manner.  If,  however,  he  designed 
that  his  son,  Stuart  B.  Penn,  should  take  the  one-third  of  the 
home  place,  subject  to  the  incumbrance  of  the  life  estate,  the 
provision  for  him  was  wholly  inadequate  and  disproportionate 
to  the  benefits  conferred  upon  his  other  children.  On  the 
other  hand,  if  the  testator  intended  that  the  entire  home  place 
should  be  the  property  of  his  son,  Stuart  B.  Penn,  the  period 
of  his  enjoyment  would  be  postponed  until  the  death  of  Mrs. 
Penn,  and  the  value  of  the  devise  would  be  about  equal  to  the 
provision  for  the  other  children. 

I  am,  therefore,  of  opinion,  that,  by  the  plain  terms  of  the 
will,  Mrs.  Penn  was  put  to  her  election,  and  that  she  could  not 
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and  cannot  choose  both  her  own  estate  and  the  beqaests  nmde 
in  her  favor. 

The  next  inquiry  is,  whether  Mrs.  Penn  did,  in  fact,  elect 
to  claim  under  the  will. 

An  election  may  be  implied  aa  well  as  expressed.  Whether 
there  has  been  an  election  must  be  determined  upon  the  cir- 
^cumstances  of  each  particular  case,  rather  than  upon  any  gen- 
eral principles.  (1  Lead.  Cases  in  Equity,  539,  571,  572.)  It 
may  be  inferred  from  the  conduct  of  the  party,  his  acts,  his 
omissions,  and  his  mode  of  dealing  with  the  property.  Un- 
equivocal acts  of  ownership,  with  knowledge  of  the  right  to 
•elect,  and  not  through  a  mistake  with  respect  to  the  condition 
and  value  of  the  estate,  will  generally  be  deemed  an  election  to 
take  under  the  will.  (Pomeroy,  §§  514,  515.)  Lapse  of  time, 
although  not  of  itself  conclusive,  yet,  when  connected  with  cir- 
<;um8tances  of  enjoyment,  may  be  decisive  upon  the  question 
of  election. 

In  Adait  v.  Ad^it,  2  John.  C.  R  448, 451,  Chancellor  Kent 
said :  "  Taking  possession  of  property  under  a  will  or  other  in- 
strument, and  exercising  unequivocal  acts  of  ownership  over  it 
for  a  long  period  of  time,  will  amount  to  a  binding  election." 

"Positive  acts  of  acceptance  or  renunciation,"  says  Mr. 
Justice  Story,  "  may  arise  from  long  acquiescence,  or  from 
other  circumstances  of  a  stringent  nature,  and  are  not  indis- 
pensable." 

"  Again,"  he  says,  "  it  may  be  necessary  to  consider  whether 
he  (the  devisee)  can  restore  other  persons  affected  by  his  daim 
to  the  same  situation  as  if  the  acts  had  not  beeq  performed  or 
the  acquiescence  had  not  existed,  and  whether  there  has  been 
auch  a  lapse  of  time  as  ought  to  preclude  the  court  from  entering 
upon  such  inquiries  upon  its  general  doctrine  of  not  entertain- 
ing suits  upon  stale  demands  or  after  long  delays.  (2  Story's 
Eq.  Jur.  §§  1097-98.) 

Where  the  election  is  once  made  by  the  party  bound  to 
elect,  either  expressly  or  impliedly,  and  with  full  knowledge  of 
all  the  facts,  it  binds  not  only  himself,  but  also  all  those  parties 
who  claim  under  him,  his  representatives  and  heirs.  (Pom- 
eroy, 516.) 
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Let  US  apply  these  principles  to  the  case  before  ns.  Upon 
the  death  of  the  testator,  in  the  year  1849,  Mrs.  Penn  con  tin- 
ned in  the  possession  of  the  home  place  nntil  the  present  time, 
a  period  of  thirty  years.  It  does  not  appear  that  she  ever  ex- 
pressed any  dissatisfaction  with  the  provisions  of  the  will  till 
the  filing  of  her  answer  in  the  cause  in  the  year  1867.  In  the 
year  1850,  the  entire  tract  was  entered  upon  the  commi66ioner'& 
books  of  the  county  and  assessed  with  taxes  in  her  name,  a& 
tenant  for  life.  Whether  this  was  done  by  her  direction  or 
not,  it  does  not  appear;  it  can  scarcely  be  supposed  she  was 
ignorant  of  a  fact  disclosed  on  every  tax-ticket  paid  by  her. 

It  has  been  already  stated  that  by  the  will  testator's  slaves 
were  given  to  Mrs.  Penn,  in  full  confidence  that  she  would 
make  sudi  disposition  of  them  among  his  children  as  would  be 
just  and  equitable,  after  retaining  such  proportion  of  them  as 
she  might  desire  for  hef  own  use  during  her  life. 

The  residue  of  the  real  and  personal  estate  was  also  given 
to  her  in  trust  for  the  benefit  of  the  children.  In  the  year 
1850,  not  long  after  the  testator's  death,  the  executors  turned 
over  to  her  the  entire  personal  estate,  including  slaves,  and  took 
her  receipt  stating  that  this  was  done  in  conformity  with  the 
provisions  of  the  will  The  executors  must  therefore  have 
understood  that  Mrs.  Penn  had  accepted  the  provision  made 
for  her  benefit.  Upon  no  other  ground  would  they  have  been 
warranted  in  thus  dealing  with  the  assets.  The  terms  of  the 
receipt  given  by  her  show  that  she  was  perfectly  apprized  of 
the  contents  of  the  will ;  that  she  knew  the  condition  and  valae 
of  the  property,  and  that  she  had  united  with  the  executors 
in  fnlfiUing  the  intentions  and  wishes  of  the  testator.  Had 
Mrs.  Penn  renounced  the  will,  as  she  was  bound  to  do,  in  order 
to  claim  her  own  estate,  she  would  have  been  entitled  only  to 
one-third  of  the  slaves  for  life,  and  one-third  of  the  personal 
property  absolutely.  As  it  was,  she  received  from  the  exec- 
utors under  the  will  forty-nine  slaves,  of  the  value  of  $18,370, 
and  other  property,  worth  between  $5,000  and  $6,000.  The 
testimony  shows  that  Mrs.  Penn  never  made  any  formal  divis- 
ion of  the  property;  that  she,  however,  distributed  among 
her  children  about  twelve  of  •the  slaves,  retaining  the  residue 
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(in  her  own  possession,  for  her  own  ase  and  benefit,  nntil  their 
emancipation  in  1865.  It  is  of  no  sort  of  conseqnenoe  that 
during  his  lifetime  Staart  B.  Penn  resided  at  the  home  plaee 
and  managed  and  controlled  all  the  operations  of  the  estate. 
This  was,  of  conrse,  done  by  the  authority  of  Mrs.  Penn,  and 
<lonbtles8  for  the  reason  that  it  was  more  agreeable  to  her  that 
one  of  her  sons  should  relieve  her  of  the  trouble  and  respon- 
sibility, to  which,  amid  the  infirmities  of  declining  years,  she 
was  unequal.  She  certainly  exercised  a  dominion  and  owner- 
ship of  the  property  to  which  she  was  entitled  only  under  her 
husband's  will,  and  which  she  could  never  have  assumed  nnlesa 
she  intended  to  conform  to  its  provisions. 

After  this  long  lapse  of  time,  after  this  long  continued  en- 
joyment and  possession  of  the  estate,  and  unequivocal  recog- 
nition of  the  provisions  of  the  will  by  receiving  the  property 
from  the  executors,  it  is  too  late  for  Mrs.  Penn,  at  this  day, 
to  disclaim  the  testator's  bounty  and  assert  title  to  her  own 
estate. 

The  slaves  have  long  since  been  emancipated,  the  personal 
property  exhausted,  and  it  is  now  impossible  to  place  the  chil- 
dren in  the  condition  they  would  have  occupied  had  Mis. 
Penn  in  the  outset  declared  her  intention  to  hold  her  own 
property. 

So  far  from  it,  it  is  very  clear  that  she  made  her  election  to 
<daim  under  the  will,  and  that  she  did  so  with  a  deliberate 
and  intelligent  choice,  and  with  a  full  knowledge  of  all  the 
circumstances,  and  of  her  own  rights.  No  possible  injury  can 
accrue  to  any  one  from  the  conclusion  thus  reached,  for  Mrs. 
Penn  lived  and  died  in  the  enjoyment  of  the  estate.  She  never 
attempted  any  other  disposition  of  it. 

Stuart  B.  Penn,  the  devisee,  is  dead,  without  children,  and 
the  estate  has  passed  in  due  course  of  law  to  Mrs.  Penn's  chil- 
dren. A  contrary  decision  can  result  only  in  disturbing  a  con- 
dition of  things  settled  and  acquiesced  in  for  many  years  by 
all  parties.  I  think,  therefore,  there  is  no  error  upon  this 
branch  of  the  case  in  the  decision  of  the  Circuit  Court 

The  learned  counsel  for  the  appellant,  in  his  petition  for  an 
Appeal,  and  in  his  argument  before  this  court,  has  taken  the 
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gronnd  that  the  parties  bringing  this  suit  are  neither  heirs, 
nor  purchasers,  nor  beneficiaries,  tinder  the  will  of  Charles 
Peim,  but  judgment-creditors  of  William  J.  Penn,  and  as  such 
intruders  and  v'olunteers,  seeking  to  set  aside  a  family  settle- 
ment, and  to  vest  in  William  J.  Penn  an  interest  which  he 
himself  does  not  claim,  and  to  which  he  never  asserted  any 
title.  It  will  not  be  denied  that  complainants,  by  virtue  of 
their  judgments,  have  a  lien  upon  all  the  real  estate  of  their 
debtor,  and  that  under  our  statute  they  may  enforce  that  lien 
in  a  court  of  equity. 

This  right  of  the  complainants,  and  indeed  of  all  judgment- 
creditors,  cannot  be  affected  by  any  omission  of  disclaimer  on 
the  part  of  the  debtor.  According  to  repeated  decisions  of 
this  court,  when  the  freehold  has  once  vested,  the  owner  can- 
not divest  himself  of  the  title  by  any  mere  parol  disclaimer. 
But  he  can  only  do  so  by  deed  or  some  other  act  suflScient  to 
pasd  an  estate.  Even  had  William  J.  Penn  executed  such 
deed,  voluntarily  relinquishing  his  title,  his  creditors  would  not 
be  bound  by  it.  When  the  court  has  once  settled  that  Stuart 
B.  Penn  is  entitled  to  the  home  place  under  the  will  of  his 
father,  William  J.  Penn,  as  one  of  his  heirs,  has  an  absolute 
title  to  his  just  share,  or  proportion  of  that  estate,  and  his 
creditors  may  not  only  subject  it  to  satisfaction  of  their 
debts,  but  they  may  resort  to  a  court  of  equity  for  the  pur- 
pose of  ascertaining  that  interest,  and  of  removing  every  ob- 
stacle in  the  way  of  the  just  enforcement  of  their  liens.  Wil- 
liam J.  Penn  can  no  more  defeat  the  claims  of  his  creditors  by 
a  disclaimer  of  title  than  he  could  do  so  by  a  voluntary  deed, 
or  gift,  or  assignment. 

In  Dold^  Trustee  v.  Oeiger*8  AdirHr^  2  Gratt.  98,  it  was  held 
that  choses  in  action,  to  which  the  wife  becomes  entitled  dur- 
ing coverture,  are  liable  to  the  claims  of  the  husband's  cred- 
itors, and  a  voluntary  relinquishment  of  the  same  by  the  hus- 
band, and  the  settlement  upon  the  wife,  before  being  reduced 
into  possession,  will  not  protect  such  choses  in  action  from  such 
creditors'  claims. 

Judge  Stanard,  in  answer  to  an  objection  similar  to  the  one 
made  here,  said  :  ^'  I  think  it  may  safely  be  laid  down  as  a  just 
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deduction  from  the  elementary  principles  of  our  law,  that  the 
general  rule  is  that  the  rights  of  property  of  a  debtor,  whether 
in  possession  or  in  action,  present  or  reversionary,  in  law  or  in 
equity,  and  of  value  adequate  to  pay  his  debts,  and  without 
which  he  is  insolvent,  and  the  payment  of  his  debts  must  be 
frastrated,  cannot,  by  the  mere  volition  of  the  debtor,  in  the 
form  of  assignment,  surrender,  or  other  modes  of  arrest,  pass 
to  volunteers  without  valuable  consideration,  and  be  thereby 
placed  in  (he  hands  of  such  volunteers,  beyond  the  reach  and 
secure  from  the  claims  of  such  creditors."  This  opinion  of 
Judge  Stauard,  and  indeed  the  decision  itself,  constitutes  a 
complete  answer  to  the  points  made  by  counsel,  and  render  un- 
necessary any  further  discussion  on  the  subject. 

The  next  question  is,  whether  the  Circuit  Court  erred  in  dis- 
allowing  the  account  of  William  J.  Penn  against  the  estate  of 
Stuart  B.  Penn,  for  money  alleged  to  have  been  paid  by  the 
former  as  administrator  of  Stuart  B.  Penn.  The  latter  died 
in  the  year  1857,  considerably  indebted.  William  J.  Penn 
qualified  as  his  administrator,  and  removed  to  the  home  place, 
thereafter  residing  with  his  mother,  the  life-tenant.  There  is 
no  doubt  that  the  net  income  derived  from  the  estate  was  ap- 
propriated by  him  to  the  payment  of  his  brother's  debts.  The 
only  question  is,  whether  this  income  was  sufScient  for  that 
purpose,  or  wliether  any  part  of  the  indebtedness  was  dis- 
charged by  William  J.  Penn  out  of  his  private  means.  Wil- 
liam J.  Penn,  in  one  of  his  depositions,  states  that  from  1857 
to  1860  he  realized  from  the  "home  place"  an  income  of 
$6,196  15,  all  of  which,  by  the  direction  of  his  mother,  was 
applied  to  the  payment  of  his  brother's  debts.  He  further 
states  that  Stuart  B.  Penn  had  a  note  in  bank  of  $4,600,  for 
which  the  witness,  at  the  request  of  his  mother,  substituted  his 
own  note.  The  larger  portion  of  this  latter  note  was  paid  off 
by  him  in  February,  1864,  and  the  balance  in  1865,  in  Confed- 
erate money.  This,  reduced  to  its  actual  value  in  sound  money, 
amounts  to  a  very  insignificant  sum. 

In  the  concluding  part  of  William  J.  Penn's  deposition,  he 
expresses  the  opinion  that  he  has  been  fully  reimbursed  for  all 
moneys  expended  by  him  in  the  payment  of  his   brother's 
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debts.  Unfortniiately  for  the  parties  setting  up  this  claim, 
William  J.  Penn  is  their  witness  and  their  only  witness.  They 
cannot  ask  the  court  to  discard  their  own  testimony  and  enter 
a  decree  in  their  favor  upon  a  case  unsupported  by  proof.  I 
have  no  doubt,  howeyer,  that  William  J.  Penn  has  given  an 
accurate  and  truthful  account  of  his  transactions  and  dealings 
with  the  estate. 

The  home  place  was  regarded  as  one  of  the  most  valuable 
estates  on  James  river,  yielding  a  large  income  annually  to 
its  owners.  A  very  small  portion  of  its  profits  was  required 
for  the  support  of  Mrs.  Penn;  the  balance  passed  into  the 
hands  of  William  J.  Penn,  and  I  am  satisfied  that  he  was  fully 
reimbursed  for  every  dollar  appropriated  by  him  for  the  pay- 
ment of  his  brother's  debts. 

The  complainants,  after  the  fullest  opportunity,  have  been 
unable  to  adduce  any  testimony  to  the  contrary.  They  are 
clearly  not  entitled  to  a  reversal  of  the  decree  in  the  present 
state  of  the  case,  and  it  is  most  apparent  that  nothing  is  to  be 
gained  by  further  inquiry. 

Upon  the  whole,  I  think  the  decree  of  the  Circuit  Court 
should  be  affirmed. 

Decree  affirmed. 


Election. — ^In  order  to  raise  a  case  of  election  on  a  testamentary  instru- 
ment, the  intention  of  the  testator  must  clearly  impose  an  obligation  to 
elect.  Dillon  «.  Parker,  1  C.  &  P.  308;  Cooper  v.  Cooper,  L.  R.  7  H.  L. 
«7;  Wood  9.  Wood,  6  Paige,  601 ;  Puller  v.  Testes,  8  Id.  825;  Waters  v. 
Howard,  1  Md.  Ch.  112;  Boker  o.  Red,  4  Dana,  160. 

And  this  intention  most  be  clearly  expressed,  or  be  necessarily  implied 
from  the  provisions  of  the  will.  Rancliffe  v,  Parkyns,  6  Dow.  140;  Penn. 
Ins.  Co.  V.  Stokes,  61  Penn.  St.  186;  Hasten  v.  Cone,  24  Ohio  St.  11;  Ap- 
person  9.  Bolton,  29  Arkansas,  418;  Ailing  v,  Chatfieid,  42  Conn.  276. 

The  doctrine  of  election  is  not  properly  a  rule  of  positive  law,  but  a 
rule  of  practice  in  equity.  The  knowledge  of  it  is  not  therefore  to  be  im- 
puted as  a  matter  of  legal  obligation.  Spread  «.  Morgan,  11  H.  L.  Cases, 
688;  B.  c.  18L.  T.  (K  S.)  164. 

In  order  to  establish  a  case  of  election  it  must  be  shown  that  the  per- 
son bound  to  elect  has  full  knowledge  of  his  rights,  and  acted  with  an 
intention  to  elect.  Wilson  v.  Thombury,  10  L.  R.  Ch.  289;  82  L.  T.  (N. 
Vol.  m.— 82 
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8.)  850;  United  States  v.  Duncan,  4  McLean's  C.  0.  90;  Tomlin  «.  Jvpu^ 
14  B.  Mon.  163  ;  Eraser's  Appeal,  69  Penn.  St.  194. 

Full  mental  capacity  must  also  be  shown.  Brown  v,  Hodgdon,  31  Me. 
65. 

But  that  the  testator,  in  disposing  of  that  which  is  not  his  own,  wis 
aware  of  his  want  of  title,  need  not  be  shown  in  order  to  raise  a  case  of 
election.  Whoever  claims  in  opposition  to  such  a  will  must  not  also  claiiB 
what  the  will  gives  him.  Whistler  v.  Webster,  2  Yes.  Jr.  370;  Tbelians- 
son  «.  Woodford,  18  Id.  221. 

One  is  not  precluded  from  claiming  derivatively,  through  another, 
property  which  such  other  person  has  taken  in  opposition  to  the  will 
Lady  Cavan  v.  Pulteney,  2  Yes.  Jr.  544. 

The  same  rule  is  found  in  the  American  cases.  Carder  «.  The  Com- 
missioner, 16  Ohio  St.  853;  Bowen  v.  Bowen,  84  Id.  164;  Horton  «.  Mer- 
cier,  31  Georgia,  225  ;  Crosthwaight «.  Hutchinson,  2  Bibb,  408. 

If  the  property  which  the  testator  undertakes  to  dispose  of  belongs  to 
several,  as  tenant  for  life  and  remainderman,  or  as  tenants  in  common, 
each  has  a  separate  right  of  election.  Ward  v.  Baugh,  4  Yes.  dS3; 
Fytche  v.  Fytche,  L.  R.  7  Eq.  494. 

The  principle  of  the  doctrine  of  election  is  compensation,  not  forfeit- 
ure. Pickersgill  v.  Rodger,  5  L.  R  Ch.  Div.  163;  Lewis  9.  King,  d 
B.  0.  C.  600;  Welby  «.  Welby,  2  Yes.  &  B.  190;  Jennings  e.  Jennings,  81 
Ohio  St.  81;  SandolPs  Appeal,  65  Penn.  St.  314;  Key  «.  Griffin,  1  Rich's 
Eq.  67. 

The  question  when  a  widow  will  be  put  to  her  election,  between  her 
dower  and  the  provision  for  her  by  her  husband^s  will,  is  generally  regu- 
lated in  the  United  States  by  statute.  It  is  in  such  a  case  as  this  that  the 
matter  of  an  election  most  often  becomes  material.  The  statutes  are  col- 
lected in  2  Scribner  on  Dower,  §  110. 

The  statutory  right  to  elect  cannot  be  taken  from  the  widow  either  by 
wiU  or  by  deed  of  release  executed  by  her  to  her  husband  during  cover- 
ture.    Wilber  v.  Wilber,  52  Wisconsin,  298;  Hardy  «.  Scoles,  54  Id.  452. 

In  the  following  cases  the  widow  is  held  to  be  put  to  her  election: 

By  a  devise  of  real  and  personal  property  for  life.  Herbert «.  Wren, 
7  Cranch,  370. 

By  a  general  devise.  .  Luigart  e.  Ripley,  19  Ohio  St.  24;  Shaw  t. 
Shaw,  2  Dana,  342. 

By  a  mere  legacy.  Timberlake  e.  Parish,  5  Id.  352;  Wood  o.  Lee,  S 
Mon.  58 ;  Jennings  v.  Jennings,  21  Ohio  St.  56. 

By  a  devise  during  widowhood.     Stark  «.  Hunton,  Saxt  216. 

By  a  devise  with  remainder  over  upon  her  death  or  remarzisge.  Wil- 
son V,  Hayne,  1  Chev.  47. 

By  any  provision  whatever.    Reid  9.  Campbell,  1  Meigs,  878. 

By  any  devise.    Qough  «.  Manning,  26  Maryland,  847. 
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By  any  proyision  unless  it  clearly  appear  that  the  testator  intended  her 
to  have  tx>th.  Young  r.  Pickens,  40  Indiana,  28;  Ragsdale  v.  Parrish,  74 
Id.  191 ;  Smith  v.  Smith,  76  Id.  286. 

By  a  deed  of  settlement  during  coverture.  Taylor  v,  Browne,  2  Leigh, 
419;  Pickett  «.  Peay,  2  S.  C.  Const.  Rep.  746. 

By  a  partition  of  the  estate.     Orrick  «.  Robbins,  84  Mo.  226. 

Svery  man  who  owns  real  estate  is  held  to  know  that  his  wife  is  enti- 
tled to  dower.  The  law  implies  this  knowledge.  Hence  the  presumption 
is  that  Inhere  a  testator  bequeaths  a  legacy  to  his  wife  he  intends  it  in  ad- 
dition to  the  legal  provision  of  dower,  unless  he  declares  it  to  be  in  bar 
of  dower,  and  she  shall  have  both.  Whilden  v.  Whilden,  Riley's  Oh.  205 ; 
Metteer  v.  Wiley,  84  Iowa,  214;  Collins  v.  Woods,  63  Illinois,  285;  Dixon 
«.  McCue,  14  Qratt.  540;  Re  Elostermann,  6  Mo.  App.  814. 

Where  A.  devises  all  of  his  estate  to  his  wife,  she  does  not,  by  accept- 
ing under  the  will,  forfeit  her  right  of  dower.  Potter  «.  Wormley,  67 
Iowa,  66.  See,  also,  Blair  v.  Wilson,  Id.  177 ;  McCormack  e.  McNeel,  58 
Texas,  15. 

A  testator  gave  to  his  wife  all  his  real  and  personal  estate.  The  estate 
proved  insolvent.  She  was  held  to  be  entitled  to  dower  and  homestead 
without  having  formally  dissented  from  the  provisions  of  the  will.  Jar- 
man  V.  Jarman,  4  Lea  (Tenn.),  67t. 

Liate  English  cases  of  value  on  the  general  subject  of  election  are, 
Mecke  v.  Devenish,  47  L.  J.  Chan.  Div.  57;  Roberts  v,  Gordon,  87  L.  T. 
(N.  8.)  627. 


HOPPB  vs.  Bybbs. 

[60  Maryland,  881.] 


DbCLABATIONS    of    DBOSABSD    upon    QUKBTION    OF    FOBOEBY 

OF   WILL. 

Upon  an  isane  of  forgery  vel  non,  after  direct  proof  of  the  gemdnenees  and  spn- 
rionanesi  of  the  paper,  declarationa  of  deceased ,  corroborative  of  such  proofB, 
may  be  offered  by  either  party. 

Appeal  from  Washington  county  Circuit  Court. 

Charles  B.- Roberta  and  Charles  Marshall^  for  appellants. 

Z.  E.  McComas,  Alexander  NeiU  and  TTm.  P.  MauLeby^ 
for  appellees. 
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Miller,  J. — The  single  issue  transmitted  for  trial  in  thia 
case  was  whether  a  certain  paper-writing  propounded  for  pro- 
bate on  the  19th  of  September,  1881,  by  Eliza  Ann  Byers,  wife 
of  John  G.  Byers,  as  the  will  or  testament  of  John  Henry 
Hoppe,  was  written  or  signed  by  him,  or  signed  by  sonae  other 
person  in  his  presence  or  by  his  express  direction  i 

Mr.  Hoppe  died  in  January,  1881,  at  the  age  of  eighty-one 
years,  leaving  personal  estate  valued  at  about  $127,000,  and 
real  estate  worth  about  $38,000.  He  left  a  widow  and  six 
grandchildren,  children  of  a  deceased  son  who  had  died  in  De- 
cember, 1877,  his  sole  heirs  at  law.  It  also  appears  from  the 
record  that  Eliza  Ann  Byers,  whose  maiden  name  was  G^tty, 
had  lived  with  Mr.  Hoppe  in  his  family  from  early  childhood 
until  her  marriage  in  1853.  In  January,  1875,  Ae  and  her 
husband  resided  near  Littlestown,  Penn.,  about  fourteen  miles 
from  Westminister,  where  Mr.  Hoppe  lived,  and  on  the  9th  of 
that  month  he  wrote  a  letter  on  one  side  of  a  half  sheet  of 
foolscap  paper  which  was  inclosed  in  an  envelope  addressed  to 
John  G.  Byers,  and  was  put  in  the  post-office  on  the  11th  of 
the  same  month.    That  letter  is  as  follows : 

"  Westminsteb,  Jan'y  9th,  1875. 
"This  is  to  inform  you  and  your  wife  that  John  T.  Diffen- 
baugh  called  on  me  and  stated  that  your  wife,  Eliza  Ann 
Byers  is  coming  to  her  out  of  the  estate  of  Anna  Geatty,  de- 
ceased, according  to  the  first  and  final  account  thereof,  settled 
by  Andrew  Reese  Durbin,  deceased,  executor  of  said  Anna 
Geatty,  in  the  Orphan's  Court  of  Carroll  County,  Feb'y  10th, 
1873,  amount  due  Eliza  Ann  Byers,  wife  of  John  Byers,  the 
sum  of  $31.30.  John  T.  Diffenbaugh,  as  executor  of  Andrew 
Reese  Durbin,  is  about  making  settlement  in  the  Orphan's 
Court,  of  Durbin's  estate,  of  the  funds  in  his  hands  to  be  dis- 
tributed among  the  creditors  of  said  deceased.  I  have  pose^ 
a  notice  as  you  will  see  and  read,  as  given  in  the  newspapers  in 
our  town ;  you  will  give  this  notice  your  and  your  wife's  at- 
tention, for  the  purpose  of  getting  your  dividend,  and  I  now 
propose  to  you,  and  your  wife,  to  meet  me  in  Taneytown,  on 
Wednesday,  the  13th  of  January,  1875,  at  the  hotel  of  Elliott, 
in  Taneytown,  at  10  o'clock,  A.  M.     On  which  day  I  have 
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a  sale  to  cry  for  Isaac  E.  Pearson,  trustee  of  David  Sentz* 
property.  I  have  prepared  your  claim  for  you  to  sware  before 
me  as  Justice  of  the  Peace,  and  when  done,  I  will  tile  your 
claim  with  the  Register  of  the  Orphan's  Court,  so  you  may 
get  your  dividend  out  of  the  estate  of  Durbin.  By  attending 
to  this,  will  save  you  trouble  and  expense ;  I  hope  to  see  you 
at  Taneytown  on  the  day  above  named  ;  we  are  all  reasonably 
well ;  hoping  these  may  find  you  all  well. 

"  Yours  in  haste,  respectfully, 

"J.  Hbnby  Hoppe. 
"  John  Q.  Byers  and  Eliza  Ann  Byers." 

This  letter  is  admitted  to  be  in  the  handwriting  of  Hoppe. 
At  the  bottom  of  the  page  and  at  the  corner  are  the  words 
"  Turn  over,"  and  then  on  the  reverse  or  opposite  side  of  the 
same  half  sheet,  is  found  the  alleged  testamentary  writing  as 
follows : 

"Ann,  don't  worry  yourself  about  this  matter,  as  you  see 
you  are  almost  cut  out  on  every  side  by  your  father  and  your 
mother,  but  you  have  been  a  faithful  daughter  to  me,  and  have 
obeyed  me,  and  you  have  seen  a  great  deal  of  trouble ;  don't 
worry  yourself,  but  take  things  easy,  and  do  the  best  you  can 
for  the  present.    I  have  prospered,  and  have  accumulated  a 

great of  money  together,  and  I  intend  to  do  what  I  please 

with  it.  And,  Ann,  after  my  death  you  are  to  have  forty 
thousand  dollars;  this  you  are  to  have,  will  or  no  will;  take 
care  of  this  letter  until  my  death.     Ann,  keep  this  to  yourself. 

"J.  Henbt  Hoppe. 
"  To  Eliza  Ann  Byers." 

The  caveators,  who  are  the  widow,  heirs  at  law,  and  ad- 
ministrators of  Hoppe,  insisted  that  all  this  writing,  including 
the  words  "  Turn  over  "  on  the  first  page  of  the  letter,  was  an 
out  and  out  forgery.  At  the  trial  of  this  one  issue  of  forgery 
vel  non  the  jury  found  a  verdict  for  the  caveatess,  Byers  and 
wife.  In  the  course  of  the  trial  a  single  exception  was  taken 
by  the  caveators,  and  as  counsel  do  not  agree  as  to  the  question 
raised  and  presented  for  review  by  this  exception,  it  becomes 
necessary  to  state  it  somewhat  at  length. 
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It  appears  then  that  the  eaveatees  first  offered  in  evidence 
the  disputed  instrument,  and  proved  by  a  competent  witness 
that  the  same  wa^  in  the  handwriting  of  Eoppe.  The  cave- 
ators then  proved  by  Dr.  Herring  that  neither  the  paper  nor 
the  signature  to  it  was  in  Hoppers  handiDriting.  They  then 
offered  to  prove  by  the  same  vritness  that  in  October,  1880, 
Hoppe  said  he  would  have  to  make  a  will,  and  was  examining 
his  papers  with  that  view ;  that  about  two  weeks  before  hie 
death  he  sent  for  witness  and  said  he  was  about  to  make  his 
will  and  wanted  Parke  to  write  it  when  he  got  it  arranged  in 
his  mind,  and  that  he  wanted  witness  and  Longwell  to  be  his 
executors.  The  eaveatees  objected  to  the  admissibility  of 
these  declarations,  when  the  court  suggested  that  the  question 
be  reserved  until  it  should  appear  whether  any  further,  and  if 
so,  what  declarations  of  the  deceased  would  be  offered  on  each 
side,  when  argument  on  the  question  of  their  admissibility 
would  be  heard,  and  the  court  would  indicate  its  opinion,  and  an? 
declarations  on  either  side  might  be  introduced  in  conformity 
therewith.  In  the  further  progress  of  the  case  and  after  the 
caveators  had  given  testimony  by  other  witnesses  to  prove  thcU 
this  paper  was  not  in  the  handwriting  of  Boppe^  and  was  not 
signed  by  him^  they  offered  to  give  in  evidence  other  declara- 
tions of  Hoppe,  but  the  eaveatees  again  objected.  The  court 
then  requested  counsel  on  either  side  to  put  in  writing  the  dec- 
larations they  proposed  to  offer,  and  announced  that  it  would 
then  give  its  opinion  on  the  general  question  of  the  admissi- 
bility of  such  declarations.  Thereupon,  and  in  compliance  with 
this  suggestion,  counsel  for  the  caveators  submitted  a  written 
statement  showing  that  they  proposed  to  prove  the  following 
declarations,  all  made  since  January,  1875,  the  date  of  the 
paper  in  dispute: 

1st.  By  Dr.  Herring,  that  a  short  time  before  his  death, 
Hoppe  stated  to  witness  that  he  had  not  made  any  disposition 
of  his  property,  but  intended  to  make  his  will,  and  for  that 
purpose  had  spoken  to  Mr.  Parke,  an  attorney,  to  prepare  a 
draft  of  his  will,  and  that  he  had  selected  his  executors. 

2(1.  By  Parke,  that  a  short  time  before  his  death,  Hoppe  re- 
quested witness  to  prepare  his  will,  and  for  purpose  stated  to 
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him  the  particular  disposition  he  intended  to  make  of  his 
property,  and  that  witness  took  down  in  writing  the  names  of 
the  beneficiaries,  and  the  amounts  stated  to  him  by  Hoppe ; 
that  these  memoranda  in  writing  were  made  by  witness  in  the 
presence  of  Hoppe,  and  were,  by  witness,  read  oyer  to  him,  and 
he  said  the  same  were  correct ;  that  subsequently  witness  had  a 
conversation  with  Hoppe,  who  again  stated  what  disposition  he 
proposed  to  make  of  his  property,  and  that  on  neither  occasion, 
nor  at  any  other  time,  did  he  mention  the  name  of  Eliza  Ann 
Byers  as  one  of  the  beneficiaries  under  his  will ;  that  by  these 
instmctions,  he  gave  small  sums  to  nearly  all  of  his  relations, 
and  left  the  balance  of  his  property  to  his  widow  and  grand- 
children. 

3d.  By  various  witnesses,  that  Hoppe  stated,  after  the 
death  of  his  son,  he  intended  to  leave  his  whole  estate  to  his 
wife  and  grandchildren ;  that  he  frequently  said,  "  who  but  my 
wife  and  grandchildren  should  inherit  my  property  J "  and  that 
when  his  widow  got  her  share,  each  of  his  grandchildren  would 
have  about  $25,000 ;  and  further  to  prove  that  this  estimate 
would  absorb  the  whole  estate. 

4th.  By  Mrs.  Hoppe,  the  widow,  that  her  husband  told  her  a 
few  days  before  his  death,  that  he  had  made  no  disposition 
of  his  property,  and  that  the  law  made  for  him  the  only  will 
he  wished ;  that  she  would  get  a  good  part  of  his  property,  and 
the  balance  would  go  to  his  grandchildren. 

Counsel  for  the  eaveatees  also  submitted  a  written  statement, 
by  which  they  oflEered  to  prove : 

Ist.  That  just  prior  to  the  marriage  of  Eliza  Ann,  in  1853, 
Hoppe,  whilst  speaking  of  objections  made  by  her  father, 
Geatty,  to  her  marriage,  said  she  was  his  daughter,  and  he  was 
able  and  would  provide  for  her  well,  and  that  h^  did  not  care 
whether  Geatty  did  anything  for  her  or  not. 

2d.  That  in  1860,  after  her  marriage,  he  expressed  his 
strong  affection  for  her,  recapitulated  her  filial  devotion  and 
services  to  him,  and  that  he  intended  to  give  her  a  child's  share 
of  his  estate. 

3d.  That  prior  to  the  death  of  his  son,  he  frequently  com- 
plained of  his  son's  wastefulness  and  want  of  economy,  and 
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also  that  of  hia  son's  wife  and  children,  and  said  they  should 
not  spend  all  the  money  he  had  saved ;  that  he  wonld  give  a 
child's  share  of  his  estate  to  Eliza  Ann. 

4th.  Yarions  other  declarations  made  by  him  at  yarions  times, 
to  the  same  substance  and  effect. 

5th.  That  after  the  death  of  his  son,  he  declared  his  son's 
children  should  not  spend  all  his  money  after  his  death,  in 
driving  about  in  carriages ;  and  that  he  had  secured  to  Eliza 
Ann  a  share  of  his  estate. 

6th.  That  he  declared  he  intended  to  give  Eliza  Ann  a 
child's  share  of  his  estate,  which  would  be  about  $40,000 ;  and 
that  after  the  death  of  his  son,  he  said  to  the  same  witness, 
that  now  he  had  done  what  he  had  said  to  witness  he  would 
do. 

7th.  That  in  1880,  he  said  he  had  secured  a  child's  share,  or  a 
share  of  bis  estate,  to  Eliza  Ann  Byers. 

Thereupon,  after  hearing  argument,  a  majority  of  the 
judges  before  whom  the  case  was  tried,  annoanced  the  opinion 
of  the  court  to  be  that  any  declarations  of  Hoppe  would  be  ad- 
missible, provided  their  character  and  nature  were  such  as 
might  throw  light  on  the  matter  of  probability,  whether  he  liad 
or  had  not  written  and  signed  the  paper  in  question,  and  that 
counsel  might  proceed  under  this  view,  and  as  the  case  pro- 
gressed the  court  wonld  apply  this  view  of  the  law  to  the  par- 
ticular declarations  which  might  be  offered  on  both  sides. 
"And  it  was  thereupon  understood  and  agreed^  upon  both 
sides,  that  all  such  testimony  be  taken  subject  to  exception, 
and  exceptions  were  to  he  understood  as  reserved  to  all  snch 
proof  of  declarations  by  both  sides." 

The  caveators  then  gave  in  evidence  by  several  witnesses, 
declarations  of  the  deceased  substantially  such  as  were  stated  in 
their  written  offer,  and  closed  the  case  on  their  side.  The 
caveatees  then  offered  proof  by  other  witnesses^  tending  to 
show  that  the  paper ^  as  well  as  the  signature  thereto,  was  in  the 
handwriting  of  the  deceaseds  They  then  proved,  by  a  number 
of  witnesses  (whose  testimony  is  set  out  in  the  exception),  dec- 
larations of  the  deceased  such  as  were  stated  in  their  written 
offer.     "Thereupon,  the  caveators,  under  the  understandii^ 
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and  agreement  hereinbefore  mentioned,  objected  to  the  admis- 
sibiiity  of  all  and  each  and  every  of  the  declarations  of  the  said 
John  Henry  Hoppe  hereiiibefore  set  out  as  given  in  evidence 
by  the  caveatees,  bnt  the  coart  overrnled  said  exceptions  and 
admitted  said  declarations,  to  which  ruling  of  the  court  the 
caveators  excepted." 

From  all  this,  it  seems  to  us  plain  that  it  was  the  intention 
of  the  court,  as  well  as  of  counsel  on  both  sides,  that  the  decla- 
rations referred  to  should  be  admitted  subject  to  exception,  and 
that  either  party  should  have  the  right,  after  they  had  been 
proved,  to  except  to  the  admissibility  of  each  and  all  of  such 
declarations  offered  by  the  other,  so  that  the  question  of  their 
admissibility  might  be  brought  up  for  review.  This,  in  our 
opinion,  is  the  true  and  proper  construction  of  the  exception, 
and  it  follows  that  the  question  before  us  is,  was  there  error  in 
admitting  any  or  all  of  the  declarations  offered  and  proved  on 
the  part  of  the  caveatees? 

The  question,  as  thus  presented,  is  a  new  one  in  this  State. 
In  the  case  of  Collins  v.  Elliott^  1  H.  &  J.  1,  all  the  attesting 
witnesses  to  the  will  were  dead,  and  the  declarations  of  the  tes- 
tator that  he  had  made  a  will,  and  of  the  attesting  witnesses 
that  they  had  witnessed  a  will  made  by  him,  were  offered  in 
evidence  by  the  party  claiming  title  under  the  will,  but  the 
court  held  that  such  declarations  could  "  not  be  received  to 
establish  the  wiUj^^  and  that  "  proof  of  the  handwriting  of  the 
testator  and  of  all  the  witnesses  was  necessary  "  in  order  to 
let  in  the  will  as  passing  title  to  the  land  in  controversy.  In  a 
subsequent  ejectment  for  the  same  land,  it  appeared  that  two 
of  the  deceased  witnesses  were  marksmen,  and  it  was  held  that 
where  witnesses  have  put  their  marks  there  must  be  proof  that 
such  marks  are  the  marks  of  the  witnesses.  {Collins  and  Wife 
v.  Nicols  amd  Wife^  1  H.  &  J.  399.)  In  Massey  v.  Massey^  4 
H.  &  J.  145,  it  was  decided  that  the  declarations  of  a  testator 
to  the  effect  that  he  believed  he  had  destroyed  his  will,  were 
not  admissible  for  the  purpose  of  proving  a  revocation.  As  to 
these  propositions  there  can  be  no  question.  Neither  the  ex- 
ecution nor  the  revocation  of  a  will  can  be  proved  by  the  mere 
parol  declarations  of  the  alleged  testator  that  he  had  made,  or 
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destroyed  it,  for  that  would  be  in  direct  conflict  with  the  re- 
quirements of  the  statute  on  these  subjects.  Many  of  the  au- 
thorities cited  in  argument  go  no  further  than  this,  and  it  is 
not  necessary  to  notice  them  more  particularly,  as  they  haye 
little  or  no  bearing  upon  the  question  before  us. 

In  the  case  of  Griffith  v.  Diffenderffer  et  al.  50  Md.  467, 
the  question  arose  how  far  and  for  what  purpose  such  declara- 
tions were  admissible  under  issues  involving  undue  influence 
and  fraud,  and  the  court  approved  the  doctrine  which  seems  to 
be  established  by  the  current  of  modem  decisions  in  this  coun- 
try, that  declarations  of  a  testator  made  after  the  execution  of 
the  will,  and  so  remote  as  not  to  constitute  part  of  iheresffesia^ 
cannot  be  offered  as  independent  evidence  to  prove  the  cliarge 
of  fraud,  or  to  show  the  extemcU  acts  of  undue  influence  or  at- 
tempts to  influence  him  to  make  a  will  in  a  particular  direction, 
but  are  admissible  to  prove  his  mental  condition  and  place  him 
before  the  jury  just  as  he  was  when  the  will  was  made,  so  that 
they  could  judge  whether  he  had  intelligence  enough  to  de- 
tect the  fraud,  and  strength  of  will  enough  to  resist  the  iuflu- 
ences  brought  to  bear  upon  him,  provided  such  declarations 
were  made  sufficiently  near  in  time  to  justify  a  reasonable  in- 
ference that  the  mental  condition  they  are  intended  to  indi- 
cate existed  when  the  will  was  executed.  In  answer  to  the 
objection  that  such  evidence  may  have  an  effect  beyond  that 
for  which  it  can  be  legitimately  offered,  and  though  not  com- 
petent to  prove  the  factSy  upon  which  the  charges  of  fraud  and 
undue  influence  are  founded,  they  may  nevertheless  tend  to 
bias  or  prejudice  the  jury,  the  court  say,  the  same  objection 
is  applied  also  to  other  species  of  evidence  which  is  compe- 
tent for  one  purpose  and  not  for  another,  and  if  it  be  ad- 
missible under  the  general  rules  of  evidence  it  cannot  be  ex- 
cluded on  that  ground.  Applying  this  general  doctrine  to 
the  case  before  them,  the  court  held  that  declarations  of  the 
testatrix,  made  nearly  a  year  after  the  date  of  the  will,  to  the 
effect  that  she  was  dissatisfied  with  it,  that  she  had  been  per- 
suaded to  make  it,  that  she  was  sorry  she  had  not  let  the  law 
make  a  will  for  her  so  that  her  children  would  have  fared 
alike,  that  she  had  done  great  injustice  to  her  other  children 
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and  grandchildren,  that  she  was  troubled  aboat  it,  was  some- 
times tempted  to  destroy  the  will,  and  other  like  declarations, 
were  admissible  for  the  purpose  of  proviug  her  mental  can- 
dition  at  the  time  of  the  execution  of  the  will,  butybr  no 
other  purpose.  This  is  a  couclusive  adjudication  that  such 
subsequent  declarations,  subject  to  the  restriction,  and  to  the 
extent  and  for  the  purpose  thus  indicated,  are  admissible  un- 
der issues  involviug  fraud  and  undue  influence  as  well  as 
testamentary  capacity.  In  the  same  case  declarations  of  the 
testatrix  in  regard  to  her  testamentary  intentions,  made  some 
months  before  the  will  and  before  any  improper  influences 
are  supposed  to  have  operated  upon  her,  were  also  held  to  be 
admissible.  ^^  Evidence  of  this  character,"  say  the  court,  ^'  may 
be  offered  either  to  rebut  the  charges  of  fraud  and  undue  in- 
fluence by  showing  that  the  will  is  consistent  with  the  long 
cherished  wishes  of  a  testator,  or  that  it  is  contrary  to  well 
settled  convictions  of  what  he  thought  was  a  just  and  proper 
disposition  of  his  property  among  others  standing  in  the  same 
natural  relation  as  those  beneflted  by  the  will.  The  weight  to 
be  given  to  such  testimony  is  a  question  for  the  jury." 

But  the  questions  thus  decided  are  not  exactly  the  same  as 
that  now  before  us.  In  that  case  (as  indeed  in  most  instances 
where  there  have  been  charges  of  fraud  and  undue  influence) 
the  genuineness  of  the  instruments  and  of  the  decedent's  sig- 
nature thereto  were  admitted.  The  question  whether,  or  to 
what  extent  such  declarations  are  admissible  upon  a  charge  of 
forgery  did  not  arise,  and,  in  fact,  we  have  found  but  very 
few  cases  in  which  such  a  question  has  arisen  upon  the  single 
issue  of  forgery  vel  non.  The  only  reported  English  case, 
brought  to  our  notice  by  counsel,  in  which  the  question  has 
been  deciifed,  is  that  of  Doe  ex  dem.  Ellis  v.  Hardy^  1  Moo. 
&  Rob.  525.  It  was  an  action  of  ejectment.  The  lessor  of 
the  plaintiff  claimed  title  under  a  codicil  to  a  will,  and  the  de- 
fense was  that  the  alleged  codicil  was  a  forgery.  The  plaintiff, 
after  giving  other  evidence,  which  was  admitted  without  ob- 
jection, offered  declarations  of  the  testator  of  his  intention 
that  the  lessor  of  the  plaintiff  should  have  the  property. 
They  were  objected  to  by  the  defendant,  but  Littledale,  J., 
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before  whom  the  case  was  tried,  overruled  the  objection  and 
admitted  them,  saying :  "  I  think  the  declarations  of  the  testa- 
tor are  admissible  to  show  his  intentions  where  the  defense  is 
either  fraud,  circumvention  or  forgery P  It  is  true  this  was 
simply  a  decision  at  a  nisi  pritis  trial,  but,  though  made  as 
long  ago  as  1836,  it  does  not  appear  to  have  been  overruled  or 
questioned  by  any  subsequent  English  authority.  On  the  con- 
trary the  very  language  of  the  judge  has  been  cited  and  adopted 
by  the  most  eminent  English  text-writers  on  evidence  and 
wills.  (2  Taylor  on  Ev.  §  1038;  Roscoe's  Nisi  Prius  Ev. 
[I4th  ed.]  57,  971 ;  1  Jarman  on  Wills  [5th  Amer.  ed.  from 
4th  Eng.  ed.],  723.  See,  also,  1  Redfield  on  Wills  [4th  ed.], 
511,  note  4.) 

But  apart  from  direct  authority  on  the  subject,  if  declara- 
tions of  a  deceased  party  are  admissible  in  any  case,  or  to  any 
extent,  or  for  any  purpose,  where  the  validity  of  an  instrument 
set  up  Hs  his  will  is  in  controversy,  why  should  they  not  be  ad- 
mitted in  a  case  like  the  present  f  This  paper,  if  it  be  testa- 
mentary in  its  character  (a  question  not  now  to  be  decided),  can 
be  effective  only  as  a  will  of  personalty.  It  does  not  profess  to 
pass  real  estate  and  was  not  attested  by  witnesses.  There  was 
no  witness  who  could  prove  that  he  saw  the  deceased  write  or 
sign  it.  Proof  as  to  his  handwriting  by  witnesses  acquainted 
with  it,  was  the  only  direct  testimony  by  which  the  genuine- 
ness of  the  instrument  could  be  established  or  assailed.  Such 
testimony  was  offered,  and  we  infer  from  the  record,  that  a 
large  number  of  witnesses,  and  perhaps  an  equal  number  on 
each  side,  testified  upon  this  subject,  those  for  the  caveators 
swearing  that  to  the  best  of  their  knowledge  and  belief  the 
writing  was  not,  and  those  for  the  caveatees  that  it  was,  the 
handwriting  of  the  decedent.  The  jury  had  also  before  them 
on  the  same  paper  the  admittedly  genuine  part  of  the  letter 
and  were  at  liberty  to  compare  this  with  the  disputed  writing. 
But  in  this  state  of  case  was  no  other  evidence  admissible! 
Were  the  jury  bound  to  decide  the  issue  and  make  up  their 
verdict  upon  such  testimony  alone,  and  do  the  rules  of  evidence 
inexorably  exclude  from  their  consideration  every  other  fact  or 
circumstance  that  would  tend  to  throw  light  upon  the  subject, 
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SO  as  to  render  it  probable  or  improbable  that  such  a  paper  was 
ever  written  by  the  deceased,  or  in  corroboration  of  the  direct 
testimony  as  to  handwriting  given  on  either  side?    We  think 
not.     It  mnst  be  admitted  that  testimony  as  to  handwriting,  in 
any  case  of  alleged  forgery,  thongh  the  best  the  natare  of  the 
case  admits  of,  is  usnally  the  most  an  satisfactory  species  of  evi- 
dence courts  of  jnstice  have  to  deal  with.    It  is  matter  of 
common  experience  in  sach  cases  that  witnesses  of  equal  hon- 
esty and  character,  and  with  equal  means  of  knowledge,  are 
found  to  testify  both  for  and  against  the  genuineness  of  the 
disputed  signature.     The  difficulty  and  doubt  are  increased  in 
a  case  like  the  present,  where  the  instrument  alleged  to  be 
forged  is  set  up  as  a  will  which  takes  effect  only  after  death, 
and  where  a  forgery,  if  committed  would  surely,  if  ever,  come 
to  the  knowledge  of  the  party  whose  testament  it  purports 
or  is  said  to  be.     it  seems  to  us  that  in  such  a  case  every  col- 
lateral fact  and  circumstance  which  is  not  clearly  immaterial 
and  irrelevant  ought  to  be  admitted,  to  aid  the  jury  in  reach- 
ing the  tiruth^  which  after  all  is  the  object  of  every  jury  trial. 

The  relation  which  Mrs.  Byers  had  occupied  to  the  de- 
ceased, the  feelings,  whether  friendly  or  otherwise,  which,  dur- 
ing his  life,  he  manifested  towards  her,  are  facts  which  are 
certainly  not  immaterial  or  wholly  irrelevant,  and  where  such 
feelings  have  been  manifested,  as  they  usually  are,  by  declara- 
tions made  to  intimate  and  confidential  friends  who  are  clear 
and  positive  in  their  statements  of  them,  and  especially  when 
made  under  such  circumstances  as  to  show  that  they  were  earn- 
est and  sincere,  we  see  no  good  reason  why  they  should  be 
excluded  from  the  consideration  of  the  jury.  So  again,  and 
upon  the  same  ground,  his  declarations  made  before  the  date 
of  the  disputed  paper,  to  the  effect  that  he  intended  to  give 
her  a  share  of  his  estate,  followed  by  declarations  made  after 
that  date  to  the  effect  that  he  had  done  what  he  had  said  he 
would  do,  and  had  secured  to  her,  or  given  to  her,  a  share  of 
his  estate,  were,  in  our  opinion,  admissible  in  evidence.  In 
such  case  the  time  when  the  declarations  were  made  is  of  less 
importance  than  in  cases  where  mental  condition^  at  a  partic- 
ular period,  is  sought  to  be  shown.     Of  course  more  or  less 
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weight  is  attributable  to  them  accordiDg  as  they  were  more  or 
less  remote  from  the  date  of  the  disputed  writing,  but  their 
admissibility  is  not  affected  thereby.  Entertaining  this  view 
of  the  law  on  the  subject,  we  have  carefully  examined  the  dec- 
larations testified  to  by  the  several  witnesses  on  the  part  of  the 
caveators,  and  are  of  opinion  they  were  each  and  all  admissible. 
In  this  connection  it  is  proper  also  to  say  that  if  the  question 
were  before  us  we  should  entertain  no  doubt  as  to  the  admis- 
sibility of  the  declarations  offered  on  the  part  of  the  caveators, 
testified  to  by  their  witnesses  as  made  after  the  date  of  the 
alleged  testamentary  paper. 

But  in  thus  sustaining  the  ruling  excepted  to,  it  must  be 
distinctly  understood  that  we  hold  that  such  declarations  would 
not  be  admissible  if  they  stood  alone,  and  had  not  been  pre- 
ceded by  the  direct  proof  of  witnesses  as*  to  the  genuineness  of 
the  handwriting.  They  are  not  to  be  taken  as  direct  proof  to 
establish  the  paper,  but  merely  as  corroborative  of  such  direct 
proof,  or  as  a  circumstance  in  a  case  of  this  character,  where 
such  direct  evidence  had  been  first  given,  proper  for  the  con- 
sideration of  the  jury.  Besides  the  English  authorities  re- 
ferred to,  we  think  the  admission  of  such  testimony  nnder  such 
circumstances,  and  for  such  purpose,  is  sustained  by  the  major- 
ity of  American  cases,  few  as  they  are,  in  which  this  question 
has  directly  arisen,  been  considered  and  expressly  decided. 
{Turner  v.  Hand,  3  Wallace,  Jur.  92 ;  Taylor  Will  Case,  10 
Abbott's  Pr.  Rep.  300 ;  Johnson  v.  Brown^  51  Texas  Rep.  65 ; 
Beadles  v.  Alexander^  9  Baxter,  Tenn.  Rep.  604.) 

Since  the  above  was  written  our  attention  has  been  called 
to  two  recent  English  decisions  which  were  not  cited  in  argu- 
ment. The  first  is  Sugden  v.  Lord  St  Leonard,  Law  Rep.  1 
Prob.  Div.  154,  in  which  it  was  decided  that  declarations,  writ- 
ten or  oral,  made  by  a  testator  both  before  and  after  the 
execution  of  his  will,  are,  in  the  event  of  its  loss,  admissible 
as  secondary  evidence  of  its  contents.  The  other  is  Oould  v. 
Lakes,  Law  Rep.  6  Prob.  Div.  1,  where  it  was  held  that  state- 
ments of  a  testator,  whether  made  before  or  after  the  execu- 
tion of  the  will,  are  admissible  to  show  what  papers  constitute 
the  will;  and  in  delivering  the  judgment  of  the  court  in  that 
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case,  the  president  (Sir  James  Hannen)  said :  ^'  In  considering 
whether  or  no  several  pieces  of  paper  constitute  a  wiU,  evi- 
dence would  be  admissible  to  show  that  it  was  the  intention  of 
the  testator  to  make  dispositions  in  conformity  with  those 
found  upon  the  several  sheets  of  paper.  The  present  question 
is  whether  these  two  papers  were  joined  together,  or  were  be- 
fore the  testatrix  at  the  time  she  signed.  But  the  question  of 
law  would  not  be  different  if  the  suggestion  were  that  the 
first  sheet  was  a  f orgerjr  or  an  interpolation  by  somebody  after 
the  event.  In  such  a  case  could  it  be  said  that  in  order  to 
establish  that  this  sheet  was  a  genuine  part  of  the  will,  evi- 
dence could  not  be  given  of  a  statement  of  the  testatrix  be- 
fore she  made  the  will,  that  she  was  going  to  dispose  of  her 
property  in  the  manner  in  which  it  appears  to  be  left  in  the 
paper  alleged  to  have  been  interpolated  ?  And  in  my  opinion 
it  is  also  the  law  that  statements  to  the  same  effect  subsequent 
to  the  making  of  the  will  would  also  be  admissible  to  show 
what  was  the  state  of  the  testatrix's  mind  and  intention,  just  as 
it  would  be  an  ingredient  in  the  consideration  whether  or  no  a 
supposed  interpolated  sheet  were  a  part  of  the  will  at  the  time 
of  the  execution."  From  this  it  would  seem  to  be  clear  that 
the  English  judges  of  the  present  time  would  have  no  difficulty 
in  holding  the  declarations  of  the  decedent  offered  in  evidence 
in  this  case,  admissible. 

The  motion  to  dismiss  is  overruled.  This  is  not  an  appeal 
from  an  order  or  decree  of  an  Orphans'  Court,  which  must  be 
taken  within  thirty  days  from  the  date  of  the  order,  and  the 
record  transmitted  within  thirty  days  from  the  date  of  the  ap- 
peal^ as  required  by  Rule  13  (29  Md.  6),  but  is  an  appeal  from 
a  "  determination  of  a  court  of  law,"  from  which  an  appeal 
may  be  taken  within  nine  months  from  its  date,  and  the  record 
transmitted  within  six  months  after  the  appeal,  as  provided  by 
Rule  2  (29  Md.  1).  Appeals  from  rulings  of  a  court  of  law 
on  a  trial  of  issues  sent  from  an  Orphans'  Court  have  always 
been  treated  as  falling  under  the  last  cited  rule,  and  under  that 
the  appeal  and  transmission  of  the  record  in  this  case  were  in 
time. 

Ruling  affirmed,  and  cause  remanded. 
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BowBK  w.  Shay. 

[106  Illinois,  182.] 

Failube  to  take  seoubity  on  bales  fob  OBEDn. 

An  ezeoator  wh«  omits  to  take  security  for  property  sold  on  credit^  as  req[niTed 
by  statute,  must  make  good  to  the  estate  loss  resulting  from  a  purdiaset^s  ia- 
solrency. 

Appeal  from  the  Court  of  the  First  District. 

M.  R.  M.  WaUaee  and  Charles  L.  JEaatan^  for  appellant 

C.  C.  KoWsaat  and  O.  L.  Barbery  for  appellees. 

Gbaiq,  J.  George  S.  Bowen,  administrator  (with  the  will 
annexed)  of  the  estate  of  Jefferson  B.  Shaj,  deceased,  presented 
his  account  to  the  Probate  Coart  of  Cook  county  for  final  set- 
tlement. Upon  a  hearing  in  the  Probate  Court  all  the  itetnfl 
embraced  in  the  account  were  approved  and  allowed,  except 
one  of  $7,019  58,  which  the  court  disallowed.  From  this  or- 
der the  administrator  appealed  to  the  Circuit  Court,  where  the 
judgment  of  the  Probate  Court  was  afiirmed.  An  appeal  was 
then  prosecuted  to  the  appellate  court,  but  the  result  was  tbe 
same,  and  the  administrator  has  appealed  to  this  court 

In  order  to  obtain  a  correct  understanding  of  the  decision 
of  the  Probate  Court  in  disallowing  appellant's  claim,  a  bri^ 
reference  to  the  facts  seems  necessary.  During  the  progress 
of  the  administration,  and  before  the  sale  of  the  personal 
property,  the  administrator  became  satisfied  that  certain  prop- 
erty, consisting  of  a  stock  of  goods,  good  will,  etc.,  would  sell 
much  better  at  private  sale.  The  administrator  applied  to  tbe 
Probate  Court,  and  obtained  the  following  order : 

"  In  the  Matter  of  the  Estate  of  Jefferson  B.  Shay^  deceased : 
"  On  petition  of  George  S.  Bowen,  administrator  (with  the 
will  annexed)  of  the  estate  of  Jefferson  B.  Shay,  deceased,  it 
appearing  to  the  court  that  it  is  necessary  that  the  personal 
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property  of  said  decedent,  to  wit :  a  retail  stock  of  dry  and 
fancy  goods,  store  fixtures,  and  two  truck  horses  and  harness, 
described  in  the  bill  of  appraisement  on  file  in  this  court,  be 
sold  to  pay  the  debts  of  said  estate ;  it  is  therefore  ordered  by 
the  court,  that  said  administrator  have  leave,  and  he  is  hereby 
authorized,  to  sell  the  said  personal  property,  goods,  chattels 
and  efiects  of  said  decedent  at  private  sale,  for  the  purpose 
aforesaid." 

Under  this  order  the  administrator  sold  at  private  sale  the 
property  therein  named  to  W.  A,  Shay,  son  of  the  decedent, 
and  F.  F.  French,  who  were  doing  business  under  the  name  of 
Shay,  French  &  Co.,  for  the  sum  of  $28,903  78.  There  was 
paid  in  cash  $8,258  20,  and  the  balance  was  upon  a  credit,  for 
which  the  notes  of  the  purchasers  were  taken,  without  secu- 
rity. Afterwards  all  of  the  purchase-money  for  the  goods 
which  was  represented  by  the  notes  was  paid,  except  the  sum 
of  $7,019  58,  and  this  became  uncollectible  on  account  of  the 
insolvency  of  the  purchasers.  Shay,  French  &  Co.  Under 
these  facts  the  question  is  whether  the  administrator  should 
bear  this  loss,  or  whether  it  shall  fall  upon  the  estate. 

Section  90,  chap.  3,  Kev.  Stat.  1874,  page  120,  which  has. 
an  important  bearing  on  the  question,  declares :  "  When  it  is 
necessary  for  the  proper  administration  of  the  estate,  the  exec- 
utor or  administrator  shall,  as  soon  as  convenient  after  making 
the  inventory  and  appraisement,  sell  at  public  sale  all  the  per- 
sonal property,  goods  and  chattels  of  the  decedent,  when  or- 
dered to  do  so  by  the  county  court  (not  reserved  to  the  widow 
or  inclnded  in  specific  legacies  and  bequests,  when  the  sale  of 
BQch  legacies  and  bequests  is  not  necessary  to  pay  debts),  upon 
giving  three  weeks'  notice  of  the  time  and  place  of  such  sale, 
by  at  least  four  advertisements,  set  up  in  the  most  public  places 
in  the  county  where  the  sale  is  to  be  made,  or  by  inserting  an 
advertisement  in  some  newspuper  published  in  the  county 
where  the  sale  is  to  be  made,  at  least  four  weeks,  successively, 
previous  thereto.  The  sale  may  be  upon  a  credit  of  not  less 
than  six  nor  more  than  twelve  months'  time,  by  taking  note 
with  good  security  of  the  purchasers  at  such  sale.  The  sale 
may  be  for  all  cash,  or  part  cash  and  part  on  time :  Provided^ 
Vol.  hi. —88 
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that  any  part  or  all  of  such  personal  property  may,  where  so 
directed  by  the  court,  be  sold  at  private  sale." 

It  will  be  observed  that  the  portion  of  the  section  of  the 
statute  which  authorizes  a  public  sale  of  the  personal  property 
of  a  decedent  upon  a  credit,  in  express  terms  requires  the  ad- 
ministrator to  tsike  security  for  the  property  so  sold.  If,  there- 
fore, an  administrator,  in  defiance  of  this  provision  of  the  stat- 
ute, should  proceed  to  sell  the  personal  property  belonging  to 
the  estate  upon  a  credit,  and  take  no  security  from  the  pur- 
chaser, it  is  obvious  that  he  would  be  liable  for  any  loss  which 
might  accrue  to  the  estate  on  account  of  a  neglect  on  his 
part  to  follow  the  plain  provision  of  the  statute. 

But  it  is  argued,  that  notwithstanding  public  sales  are  gov- 
erned by  the  special  provisions  of  the  statute,  yet  private 
sales  are  on  a  different  footing;  that  they  were  intended  by 
the  statute  to  be  placed  under  the  control  and  direction  of  the 
eourt ;  that  in  respect  to  such  sales  the  administrator  derives 
all  his  authority  from  the  order  which  the  court  might  see  fit 
to  make  in  each  particular  case.  We  do  not  think  the  statute 
will  bear  the  construction  contended  for.  The  statute  requires 
an  administrator  to  sell  the  personal  property  belonging  to  the 
estate  at  public  sale  in  all  cases,  unless  otherwise  ordered  by 
the  court, — in  other  words,  the  statute  confers  power  on  the 
Probate  Court,  for  good  cause  shown,  to  oMer  a  portion  or  all 
of  the  personal  property  sold  at  private  sale.  But  the  statute 
does  not  confer  power  on  the  Probate  Court  to  direct  in  the 
order  that  the  property  may  be  sold  on  credit  without  security. 
The  power  conferred  on  the  Probate  Court  is  merely  to  order 
or  decree  a  private  sale  in  the  place  of  a  public  sale, — in  all 
other  respects  the  law  regulating  a  public  sale  of  property  by 
an  administrator  remains  in  full  force  and  effect,  applicable  to 
all  sales,  private  as  well  as  public.  No  reason  whatever  exists 
why  an  administrator  should  be  required  to  take  security  for 
property  sold  at  a  public  sale,  and  sell  at  private  sale  without 
security.  The  Probate  Court  has  no  more  supervision  over  a 
private  sale  than  it  has  over  a  public  sale,  and  hence  the  same 
responsibility  rests  on  the  administrator  to  get  good  security  in 
the  one  case  as  it  does  in  the  other.    The  words,  ^^ provided^ 
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that  any  part  or  all  of  such  personal  property  may,  where  so 
directed  by  the  court,  be  sold  at  private  sale,"  were  added  to 
the  section  as  an'  amendment,  by  the  legislature,  in  1874,  and 
as  the  amendment  contains  no  expression  which  would  lead  to 
the  conclusion  that  a  private  sale  upon  credit  was  authorized 
without  security,  we  think  it  plain  that  the  legislature  intended 
that  these  sales,  when  ordered,  should  be  made  with  security, 
precisely  as  public  sales  are  made.  The  same  reason  that  re- 
quires security  in  the  one  case  demands  it  in  the  other.  The 
order  of  the  Probate  Court  prescribed  no  condition  whatever 
in  regard  to  the  sale,  nor  did  it  impose  any  restrictions.  The 
order  merely  authorized  a  private  sale,  leaving  the  adminis- 
trator to  be  governed  by  the  statute  in  making  the  sale.  Had 
the  administrator  followed  the  statute,  and  in  making  the  sale 
required  good  security,  he  could  have  been  chargeable  with  no 
loss ;  but  as  he  has  neglected  a  plain  requirement  of  the  stat- 
ute, and  the  estate  has  sustained  a  serious  loss  through  his  neg- 
ligence, it  is  but  right  that  the  loss  should  fall  upon  the  one 
who  has  been  to  blame. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


LbNTZ  V8.  Pilbbt, 

[60  Maryland,  290.] 


Person  paying  funeral  bzpensbs  a  ORSDiroR  ENrrrLSD  to 

ADMINISTRATION. 

A  niece  by  marriage  of  an  intestate  decedent,  who  pays  the  Tatter's  fiineral  ex- 
penses, and  is  thereby  the  largest  creditor  of  the  estate,  is  entitled  to  letters  of 
administration  as  a  creditor. 

Appeal  from  Baltimore  county  Orphans'  Court. 

TT.  Bums  Trundle^  for  appellant. 

Wm.  Grason  and  Richard  Orason^  for  appellee. 
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iBvmG,  J.  It  appears  from  this  record  that  on  the  16lii 
day  of  Febroary,  ISSS,  a  certain  Margaret  Heinlein  died  intes- 
tate in  Baltimore  conntj.  Fonr  days  thereafter,  viz.,  on  the 
20th  day  of  February,  the  appellee  filed  in  the  Orphans'  Conrt 
of  Baltimore  connty  an  application  for  letters  of  administinr 
tion.  That  application  is  in  the  following  language :  "  Where- 
as, on  the  16th  day  of  February,  1883,  a  certain  Margaret 
Heinlein  died  without  leaving  a  will,  and  to  the  best  of  my 
knowledge  and  information,  no  relatives  in  this  country;  I 
therefore  make  application  to  your  honorable  court  the  grant 
of  letters  of  administration  to  me.''  This  petition,  it  will  be 
observed,  does  not  aver  that  the  intestate  left  any  personal 
estate  to  be  administered,  and  does  not  state  that  the  intes- 
tate died  in  Baltimore  county.  Before  the  Orphans'  Ck^ort 
had  acted  on  that  petition,  the  appellant  filed  her  petition  in 
the  same  court  stating  the  death  of  the  intestate  in  Baltimore 
county,  on  the  16th  of  February,  1883,  and  that  she  left  per- 
sonal property  amounting  to  three  thousand  dollars,  in  said 
county,  and  also  valuable  real  estate.  It  further  stated  that 
Margaret  Heinlein  left  "  no  child  or  descendant,  nor  father  nor 
mother,  nor  other  next  of  kin,  either  of  the  whole  or  half 
blood,  nor  any  relations  within  this  State ; "  but  that  the  peti- 
'tioner  was  a  niece  of  George  Heinlein,  the  intestate's  husband, 
who  had  died  several  years  before  his  wife,  and  that  as  such 
niece  she  was  entitled,  by  the  law  of  this  State,  to  the  one- 
fourth  interest  in  the  real  estate.  The  appellant's  petition 
further  alleged,  that  on  request  Joseph  B.  Cook,  an  under- 
taker, had  furnished  ''  the  burial  case,  carriages,  hearse,  and 
other  requisites  for  the  proper  and  decent  interment  of  the 
remains  of  the  said  deceased,  and  that  said  funeral  expenses 
amounting  to  $88  56,  are  a  preferred  claim  against  the  estate 
of  said  deceased ;  that  said  bill  has  been  duly  proved  by  said 
Cook,  and  your  petitioner  has  paid  the  said  Cook  the  full 
amount  thereof,  and  has  taken  from  him  an  assignment  of  the 
same."  The  bill  and  assignment  are  filed  with  the  petition. 
By  virtue  of  these  alleged  facts  the  petitioner  claims  that  she 
is  the  largest  creditor  of  the  estate  of  the  deceased  and  en- 
titled by  law  to  the  administration  of  the  estate,  and  prayed 
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for  letters  to  be  granted  to  her.  Upon  this  petition,  on  the 
day  of  its  presentation,  the  Orphans'  Conrt  passed  an  order  re- 
fusing its  application  and  granting  letters  of  administration  to 
the  appellee.  On  the  sblw^  day  the  appellant  filed  a  petition 
praying  leave  to  introduce  testimony  in  support  of  her  peti- 
tion, which  prayer  was  also  rejected  and  appeal  was  taken  from 
each  order  of  the  Orphans'  Court  in  the  premises. 

The  petition  of  the  appellant  praying  for  letters  and  stat- 
ing the  facts  of  the  case  was  verified  by  the  petitioner's  oath. 
The  petition  of  the  appellee  was  not.    Inaamuch  as  the  court 
refused  to  hear  testimony  and  have  the  same  written  down  that 
the  petitioner  might  ase  the  same  on  appeal,  we  must  and  will 
assume  that  the  Orphans'  Court  considered  the  facts  estaUished 
by  the  oath  of  the  appellant  attached  to  her  petition,  and  that 
further  testimony  was  unnecessary.    The  court  regarded  the 
facts  allied  as  insafficient  to  give  the  appellant  any  legal  right 
to  claim  administration,  and  regarding  both  appellants  as  entire 
strangers,  committed  letters  to  the  appellee  ;  and  if  the  appel- 
lant has  no  superior  right  by  reason  of  her  having  defrayed 
the  expenses  of  burial,  the  Orphans'  Court  exercised  but  a 
rightful  discretion  which  is  not  reviewable.     The  appellant 
claims  that,  being  the  niece  of  the  intestate's  husband,  she  was 
her  niece  by  aflinity,  and  that  whilst  she  was  not  bound  to 
furnish  burial  for  the  deceased  at  her  own  cost,  in  the  absence 
of  all  others,  the  duty  did  devolve  upon  her  to  order  the  requi- 
sites for  proper  burial,  and  that  having  done  so,  and  having 
paid  the  biU,  she  is  a  creditor  of  the  estate,  and  the  "  largest 
creditor ^^^  and  therefore,  by  the  code,  entitled  to  have  letters 
upon  the  estate  to  the  exclusion  of  the  appellee,  who  has  no 
interest  in,"or  claim  on,  the  estate.     Section  30  of  article  93  of 
the  code  provides,  "  if  there  be  no  relations,  administration 
shall  be  granted  to  the  'largest  creditor'  applying  for  the 
same."     The  appellant  relies  on  this  section  of  the  code  as  es- 
tablishing her  right  to  letters  of  administration ;  and  her  so- 
licitor contends  that  whether  the  word  ** creditor"  used  in  this 
section  be  understood  to  mean  one  who  became  such  in  the 
lifetime  of  the  deceased,  or  whose  claim  arose  against  the  es 
tate  after  the  testator's  or  intestate's  death,  it  makes  no  dif- 
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fereuce ;  that  in  either  case  the  appellant  is  a  creditor  in  the 
sense  of  the  statute.  Because  the  law  holds  the  estate,  in  the 
hands  of  the  executor  or  administrator,  bound  to  such  person, 
who,  from  the  necessity  of  the  case,  has  provided  for  deceased's 
burial,  for  the  expense  incurred,  he  argues  that  the  law  implies 
a  promise  from  the  deceased  while  living  to  pay  for  such  neces- 
saries provided  him  after  death.  Baron  Alderson  gives  coun- 
tenance to  such  doctrine  in  Chappie  v.  Cooper^  13  Mees.  & 
Wels.  253 ;  and  in  a  note  to  Hare  <&  WaUac^a  Comments  01% 
Rogers  v.  PrioSy  Ea/r^  3  Y.  &  J.  28,  the  same  theory  of  im- 
plied contract  on  the  part  of  the  decedent  is  deduced  and  sug- 
gested. The  exigencies  of  this  case  do  not  require  us  either 
to  accept  or  pronounce  against  that  theory.  It  is  not  the  or- 
dinary way  in  which  such  allowances  from  the  estate  of  a  de- 
ceased person  have  been  justified.  Numerous  cases  exist 
where  the  person  who  has  provided  the  funeral  has  been  al- 
lowed to  recover  from  the  executor  or  administrator  to  tlie  ex- 
tent of  a  reasonable  outlay,  in  view  of  the  rank  and  estate  of 
the  deceased,  notwithstanding  the  executor  may  have  given  no 
orders.  In  such  case  because  proper  burial  was  indispensable, 
and  somebody  must  take  the  responsibility  of  having  it  at- 
tended to,  the  law  has  generally  been  understood  to  accord 
payment  from  the  estate  on  an  implied  promise  on  the  part  of 
the  executor  or  administrator  to  pay  it.  (Chitty  on  Contracts^ 
286  ;  Oreen  v.  Salmon,  8  A.  &  E.  348 ;  TugweU  v.  Heyman,  3 
Campbell,  298  ;  liogers  v.  Price,  3  Y.  &  J.  28.) 

The  facts  of  the  cases  cited  illustrate  the  propriety  of  this 
appellant,  being  next  of  kin  by  aflBnity,  in  the  absence  of  per- 
sons standing  in  closer  attitude,  assuming  to  provide  for  the 
proper  interment  of  the  deceased.  It  was  necessary,  as  Lord 
Ellenborough  said  in  Tvgwell  v.  Heyman,  that  somebody 
should  see  to  it,  and  as  this  appellant  was  niece  by  marriage  to 
the  deceased,  it  was  eminently  proper,  if  not  her  absolute  duty, 
that  she  should  have  given  the  orders.  Having  done  so,  and 
having  paid  the  expenses  incurred,  she  is  certainly,  according 
to  the  authorities  cited,  entitled  to  reimbursement  from  the 
estate.  She  is  therefore  a  creditor  of  the  estate ;  and  if  she  be 
the  "largest  creditor"  so  as  to  meet  that  requirement  of  the 
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statute,  we  see  no  good  reason  why  she  shall  not  be  entitled,  as 
a  matter  of  right,  to  the  administration. 

By  the  statute  of  the  State  funeral  expenses,  to  a  reason- 
able extent,  are  made  a  preferred  charge  npon  the  estate,  be- 
cause of  the  indispensable  necessity  for  proper  burial.    Inas- 
niiich,  therefore,  as  the  person  who  incurs  that  expense  is  a 
creditor  of  the  estate,  we  cannot  perceive  why  such  creditor 
was  rejected  as  not  being  within  the  meaning  of  the  law,  which 
accords  administration  as  a  matter  of  right  to  the  '' largest 
creditor,''  in  the  absence  of  kindred  who  are  regarded  as  hav- 
ing prior  right.    The  only  reason  why  a  creditor  should,  in 
such  case,  be  entitled  to  administer,  is  because  he  has  an  inter- 
est in  the  estate's  being  administered,  and  being  administered 
properly  and  promptly.    The  larger  the  demand  against  the 
estate  the  greater  the  interest ;  and  therefore,  without  regard 
to  respective  fitness  for  the  duty,  the  law  of  our  State  gives 
the  "largest  creditor"  the  prior  right.     A  creditor  who  be- 
comes  such  after  the  death  of  the  decedent,  and  whose  claim 
is  entitled  to  priority  of  payment,  even  over  the  claims  of  those 
whose  claims  accrued  in  the  decedent's  lifetime,  has  equal  in- 
terest with  any  other  creditors  in  the  proper  and  prompt  set- 
tlement of  the  estate.     Being  a  creditor  who  is  preferred  in 
payment^  he  certainly  ought  not  to  be  denied,  when  he  is  the 
largest  creditor  also,  the  same  right  and  privilege  in  respect  to 
administration  which  is  accorded  creditors  of  inferior  degree 
as  to  payment.    He  is  clearly  within  the  reason  of  the  rule. 
He  is  not  excluded  by  the  letter  of  the  law,  for  there  is  no 
qualifying  word  prefixed  or  added  to  the  word  ''creditor"  ex- 
cept "  largest,"  which  only  indicates  the  order  of  preference. 
In  this  case  it  does  not  appear  that  there  is  any  larger  creditor 
applying ;  and  we  are  told  that  in  fact  she  is  the  only  creditor. 
We  do  not  find   that  the  question  has  ever  arisen  directly 
in   this  State    before;    but  we  are   not   without    precedent 
and  authority  for  such  construction  in  England,  whence  our 
statutory  provision  is  borrowed.     By  the  common  law  it  was 
the  practice  for  the  ordinary  to  grant  letters  to  the  nearest 
friend.     (Bracton,  60.)     This  was  afterwards  regulated  by  stat- 
ute in  the  time  of  Edward  III ;  and  subsequently  by  21  Henry 
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VIII,  chapter  5.  By  the  last  statute  it  was  directed  that  if  the 
executor  refused,  or  the  person  died  intestate,  administration 
should  be  committed  "  to  the  widow  of  the  same  person,  or  to 
his  next  of  kin."  Thereafter  it  seems  to  have  been  fully  es- 
tablished and  practiced  in  England,  that  letters  should  be 
granted  in  a  particular  order  of  priority  among  kindred  very 
similar  to  our  own  statutory  provisions.  In  VineHs  Abridg- 
ment, vol.  XI  (2d  ed.),  p.  86,  we  find  the  English  law  on  the 
subject  thus  stated  :  "  1st.  To  the  husband  of  the  wife's  (sep- 
arate) goods  and  chattels.  2dly.  To  the  wife  of  the  hnsbaDd's 
goods  and  chattels;  but  an  administration  may  be  granted 
to  the  father  before  the  widow,  and  a  residuary  legatee  ought 
to  be  preferred  before  the  widow  in  an  administration  cum  U^ 
tamento  annexo ;  if  there  is  no  husband  or  wife  living,  then, 
3dly,  to  the  children,  sons  or  daughters.  4thly.  If  the  chil- 
dren die  first,  to  the  father  or  mother ;  then  5thly,  to  a  brother 
or  sister  of  the  whole  blood.  6thly.  To  a  brother  or  sister  oi 
the  half  blood,  for  they  are  all  next  of  kin  in  equal  degree: 
and  if  none  of  the  half  blood,  then,  7thly,  to  the  next  of  kin, 
uncle,  aunt  or  cousin  ;  and  if  none  of  these  desire  the  adminis- 
tration, then,  8thly,  to  a  creditor ;  for  want  of  all  these,  9thly, 
to  any  other  person,  or  persons  at  the  discretion  of  the  ordi- 
nary." The  right  of  a  creditor  to  administration  in  the  ab- 
sence of  the  next  of  kin,  in  England,  is  fully  recognized  in 
all  the  books  on  the  subject.  (I  Comyn's  Dig.  Adm'r,  B.  6; 
4  Bac.  Ab.  G.  p.  68.)  The  English  courts  have  construed  the 
term  "creditor"  in  such  connection  to  embrace  persons  hav- 
ing claims  for  funeral  charges,  and  such  who  in  any  way  be- 
came actually  creditors  of  the  estate  after  the  death  of  the 
person  whose  estate  is  chained.  In  Williams  v.  Jvkes^  34  L. 
J.  (Probate),  50,  the  plaintiflE  had  become  security  for  the  de- 
ceased in  his  lifetime.  After  his  death  he  paid  the  money. 
It  was  held  that,  though  the  plaintiff  did  not  pay  the  money 
in  the  lifetime  of  the  testator  so  as  to  become  his  creditor 
before  his  death,  the  payment  afterwards  made  him  such 
creditor  of  the  estate  as  entitled  him  to  grant  of  letters. 

In  Newcomhe  v.  Beloe  et  al,  45  L.  J.  (P.  &  M.)  37,  it  ap- 
pears that  the  deceased  left  a  will  appointing  executors.     The 
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deceased  also  left  a  daughter,  who  employed  a  linen  draper, 
Neweombe,  to  take  charge  of  and  provide  for  the  funeral. 
He  did  bo,  on  her  assurance  he  should  be  paid  from  the  es- 
tate. The  daughter,  in  default  of  the  executors  to  take  letters, 
would  have  been  entitled.  She  became  insane,  and  Newcombe 
caused  the  executors  to  be  cited  to  take  letters,  or  show  cause 
why  letters  should  not  be  committed  to  him.  The  executors 
having  been  served  and  not  appearing,  the  court  granted  let- 
ters to  Newcombe.  The  jndge,  Sir  J.  P.  Wilde,  said :  "  I  see 
no  reason  under  the  circumstances  of  the  present  case,  why 
Mr.  Newcombe  should  not  be  considered  a  creditor^  and  1 
therefore  make  a  grant  of  administration  to  him  in  th^it  char- 
acter.^^ The  jndge,  in  bis  opinion,  refers  to  the  case  of  Fow- 
ler^ wherein  the  undertaker  was  regarded  as  a  creditor,  and  let- 
ters were  granted  him.     {Fowler*s  CoRe^  16  Jar.  894.) 

The  same  view  of  the  law  was  taken  by  Dr.  Lushington  In 
the  Goods  of  C.  Spith/,  16  Jur.  92.  There  the  wife  had  a  sep- 
arate estate.  The  person  who  had  paid  the  funeral  expenses 
of  the  wife,  took  proceedings  against  the  husband,  and  caused 
bim  to  be  cited  to  show  cause  why  he  should  not  administer. 
The  hasband  appeared  and  contended  that  he  could  only  be 
sued  personally ;  but  the  court  adjudged  that  the  plaintiflF  was 
a  creditor  of  the  wife's  estate,  entitled  to  be  heard  in  that 
capacity.  In  that  case  it  is  proper  to  note  that  it  was  done 
notwithstanding  the  plaintiff  had  for  several  years  been  endeav- 
oring to  get  the  husband  to  pay  the  bill. 

Manifestly  the  same  reason  underlies  the  rule,  existing  in 
England  and  established  by  our  statute,  which  accords  admin- 
istration to  some  creditor  when  kindred  fail  or  neglect. 
There  is  no  language  in  the  law  of  either  place  restricting  its 
application  to  the  persons  becoming  creditors  in  the  lifetime 
of  the  decedent.  Each  class  has  the  same  kind  of  interest, 
and  there  seems  to  be  both  wisdom  and  equity  in  the  English 
construction  of  the  word  creditor  in  that  connection,  and  no 
good  reason  appears  to  exist  why  we  should  not  adopt  the 
same  view.  The  appellee's  connsel  in  his  brief,  assumes  that 
the  appellant  occupies  the  position  of  a  bare  purchaser  of  the 
undertaker's  bill,  and  as  having  iptruded  herself  thus  into  the 
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pofiition  of  holding  a  claim  against  the  estate.  Whatever 
might  be  the  legal  status  of  a  stranger  holding  sach  a  posi- 
tion, his  equity  might  be  regarded  as  diminished  bj  his  seek- 
ing administration  rights  in  that  way  ;  but  this  appellant  seems 
to  have  assumed  the  natural  and  praiseworthy  responsibility  of 
providing  the  requisites  for  so  sad  an  occasion.  She  may 
have  made  herself  personally  liable.  She  has  paid  the  bills 
and  taken  an  assignment  and  occupies  the  relation  of  creditor. 
If  she  had  not  taken  an  assignment,  but  had  been  sued  and 
judgment  had  been  recovered,  according  to  Lord  Demman,  in 
Oreen  v.  Salmon  (already  cited),  which  was  a  case  of  that  kind, 
she  would  have  been  a  creditor  of  the  estate  and  entitled  to  re- 
imbursement so  far  as  the  judgment  recovered  was  for  ex- 
penses suitable  to  the  condition  and  estate  of  the  deceased. 
Whether  the  expense  incurred  in  this  instance  was  in  keeping 
with  the  estate  and  situation  of  the  deceased  is  a  matter  still 
with  the  Orphans'  Court.  We  have  no  concern  with  that  in 
this  case.  From  what  we  have  said  it  is  apparent  that  the  or- 
der of  the  Orphans'  Court  appealed  from  must  be  reversed. 
For  aught  that  appears  to  us  this  appellant  is  the  largest  cred- 
itor. She  only  has  applied  as  such  creditor,  and  we  think  she 
is  entitled  to  have  letters. 

Order  reversed,  and  cause  remanded. 


Estate  of  Sunderland. 

[60  Iowa,  782.] 

Right  of  adopted  child  to  inhkrii  thboitoh  adopted 

PABEKT. 

An  act  of  another  State  aathorising  the  adoption  of  a  child  and  providing  she 
shall  inherit  from  the  adopted  parents  as  "  if  she  were  their  legitimate  child," 
does  not  aathorize  her  to  claim  by  representation  through  her  adopted  father, 
a  share  in  the  estate  of  his  father  who  survived  him  and  died  intestate  in  thi» 
State. 


ESTATE  OF  SUNDERLAOT).  623 

Pbocesdingb  to  determine  who  are  the  heirs  of  John  Snn- 
derland,  and  who  are  entitled  to  inherit  his  estate. 

Newman  &  Blahe^  for  appellant. 
Ball  dh  Huston^  for  appellee. 

Sebyebs,  Ch.  J.  '  This  cause  was  submitted  to  the  Circuit 
Court  and  to  this  court  upon  an  agreed  statement  of  facts* 
The  material  portion  thereof  is  as  follows :  In  1860,  Wm.  P. 
Snnderland  and  his  wife,  and  their  niece  Ella  Louise  Foote^ 
were  residents  of  the  State  of  Louisiana,  and  in  that  year  the 
General  Assembly  of  that  State  passed  an  act  authorizing  the 
said  Wm.  P.  and  his  wife  to  adopt  the  said  Ella,  and  provid- 
ing that  her  name  should  be  changed,  and  that  she  should  be 
known  as  Ella  Louise  Foote  Sunderland.  The  following  is 
the  act  passed  hj  the  General  Assembly  of  said  State. 

"An  act  to  authorize  William  P.  Sunderland,  and  his  wife 
Maria  Louise  Sunderland,  to  adopt  their  niece,  Ella  Louise 
Foote,  and  to  change  her  name  to  Ella  Louise  Foote  Sunderland. 

"  Section  1.  Be  it  enacted  by  the  Senate  and  House  of 
Bepresentatives  of  the  State  of  Louisiana  in  General  Assembly 
convened:  That  William  P.  Sunderland  and  Maria  Louise 
Sunderland,  his  wife,  be  and  they  are  hereby  authorized  to 
adopt  Ella  Louise  Foote,  their  niece,  and  that,  after  said  adop- 
tion, the  said  Ella  Louise  Foote  shall  be  known  by  the  name  of 
Ella  Louise  Foote  Sunderland,  and  shall  inherit  from  the  said 
William  P.  and  Maria  Louise  Sunderland,  or  either  of  them,  aa 
if  she  were  their  legitimate  child,  without  prejudice  to  forced 
heirs,  if  any  there  be. 

*^Sec.  2.  Be  it  further  enacted,  etc.,  that  should  the  said 
Ella  Louise  die  without  issue,  either  the  said  William  P.  or 
Maria  Louise  Sunderland  surviving,  all  property  which  she 
may  have  inherited  from  the  deceased  shall  revert  to  the  sur- 
viving spouse. 

'*  Sec.  3.  Be  it  further  enacted,  etc.,  that  should  the  said 
Ella  Louise  survive  the  said  William  P.  and  Maria  Louise  Sun- 
deriand,  and  die  without  issue,  then  all  property  which  she 
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may  have  inherited  from  either  or  both  of  said  parties  shall 
pass  to  the  heirs  of  the  said  William  P.  and  Maria  Lonise  Sun- 
derland, as  though  this  act  had  never  been  passed." 

William  P.  Sunderland  and  his  wife  adopted  the  said  Elk 
in  strict  accordance  with  the  provisions  of  the  foregoing  act. 
All  of  said  parties  continued  to  reside  in  Louisiana  until  the 
death  of  William  P.  and  his  wife,  which  preceded  the  death  of 
John  Sunderland,  who  resided  and  died  in  the  State  of  lows, 
where  the  property  to  be  distributed  is  situated.  William  P. 
is  the  son  of  John  Sunderland.  The  appellant  daims  that 
under  the  act  of  adoption  and  law  of  Louisiana,  ehe  became 
the  child  of,  and  lieir  of  her  adopting  father.  That  the  law  of 
her  domicile  fixed  her  atatvSj  and,  because  of  such,  she  became 
the  child,  and  entitled  to  inherit  from  such  parent,  not  only  in 
Louisiana,  but  in  this  State,  unless  there  is  some  statute  or 
policy  of  the  State  of  Iowa  which  prevents  her  from  so  in- 
heriting. In  support  of  this  proposition,  Hoes  v.  Hoss,  129 
Mass.  243,  is  cited.  The  question  in  that  case  was  whether  a 
child  adopted  in  Pennsylvania  who,  with  the  adopting  parents, 
afterwards  became  domiciled  in  Massachusetts,  where  one  of 
the  parents  died,  could  inherit  from  such  parent  property  ^t- 
uate  in  the  last-named  State.  It  was  held,  under  the  circnm* 
stances,  that  he  could  inherit. 

The  precise  question  determined  in  that  case  is  not  in  the 
case  at  bar.  It  is  John  Sunderland's  estate  which  is  to  be  dis- 
tributed, and  not  that  of  W.  P.  Sunderland.  As  the  latter 
died  before  John,  the  former  did  not  inherit  from  the  ktt^r, 
and  the  property  of  John  did  not  vest  in  or  belong  to  William 
P.  But  the  appellant  claims,  as  has  been  before  stated,  that 
she  is  the  child  and  heir  of  Wm.  P.,  as  fixed  by  the  law  of  her 
domicile,  and  therefore  she  inherits  a  share  of  John  Sunder- 
land's estate  under  a  statute  of  this  State  which  is  as  follows : 
"  If  any  one  of  his  (intestate's)  children  be  dead,  the  heirs  of 
such  child  shall  inherit  his  share  in  accordance  with  the  rulef 
herein  prescribed,  in  the  same  manner  as  though  such  chiW 
had  outlived  his  parents."     (Code,  §  2454.) 

There  are  some  doubts  whether  the  word  heirs  as  used  in 
the  foregoing  statute  means  one  that  has  been  adopted.    Pa?v 
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ing  ench  qnestion,  the  appellant,  to  maintain  her  claim,  mast 
not  only  establish  that  she  can  inherit  from  William  P.  Sun* 
derland,  bnt  also  that  she  can  inherit  through  him,  or  by  the 
right  of  representation,  sach  share  of  John  Sunderland's  estate 
as  William  P.  wonld  have  inherited  had  he  outlived  the 
former.  This  question  can  only  and  must  be  determined  by  a 
construction  of  the  statute  of  Louisiana,  and  for  the  purposes 
of  the  case  it  will  be  conceded  that  the  status  of  the  appellant 
is  to  be  fixed  and  determined  by  the  law  of  her  domicile. 

The  statute  aforesaid  provides  the  appellant  "shall  be 
known  by  the  name  of  EUa  Louise  Foote  Sunderland  and  shall 
inherit  from  said  William  P.  or  Maria  Louise  Sunderland,  or 
either  of  them,  as  if  she  were  their  legitimate  child."     A 
strained  construction  should  not  be  placed  on  the  foregoing 
statute.    The  appellant  inherits  /ram  William  P.  Sunderland 
as  though  she  were  his  legitimate  child.     That  is,  she  inherits 
from  him  as  a  legitimate  child  would,  or  in  the  same  manner 
or  to  the  same  extent.    Bnt  she  is  not  his  child  or  heir  except 
as  fixed  by  the  Louisiana  statute.    That  statute  does  not  say 
that  the  appellant  is  the  heir  or  entitled  to  inherit  from  John 
8nnderland,  or  that  she  shall  or  can  inherit,  a  part  of  his  estate 
through   William.  P.     Whatever  property  the  latter  owned 
at  his  death  the  appellant  can  inherit,  but  it  does  not  follow 
that  she  can  inherit  property  that  never  belonged  to  her  adopt- 
In^  parent.    If  the  intention  had   been  that  the  appellant 
should  inherit  through  William  P.  Sunderland,  we  think  the 
statute  would  have  so  provided.    It  is  a  special  statute,  evi- 
dently passed  at  the   instance  of  William  P.    Its  terms  and 
conditions  were,  without  doubt,  dictated  by  him,  and  we  are 
forced  to  the  conclusion  that  the  only  purpose  and  intent  was 
as  expressed  therein  and  as  above  indicated.     That  such  was 
the  intent   is  apparent  from  the  second  and  third  sections. 
Special  provisions  are  there  made  as  to  who  shall  inherit  in 
case  the  appellant  survived  her  adopting  parents  and  died  with- 
out issue.    In  such  case  the  heirs  of  such  parents  were  to  in- 
herit, and  not  the  heirs  of  the  appellant.     It  is  evident  the 
statute  of  this  State  cannot  enlarge  or  extend  the  scope  and 
effect  of  the  statute  authorizing  the  adoption  of  the  appellant. 
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The  facts  in  Keegan  y.  Oeraghty^  14  Chicago  Legal  Nev^ 
84  (8.  o.  101  111.  26),  were  that  Michael  K.  Eeegan  and  his  wife 
adopted  Marv  Ann  Eeegan  as  their  daughter,  under  a  statute 
of  Wisconsin,  which  provided  that  an  adopted  child  '^  shall  be 
deemed,  for  the  purpose  of  inheritance  and  succession  ♦  ♦  ♦ 
the  same  to  all  intents  and  purposes  as  if  such  child  had  been 
bom  in  lawful  wedlock  *  *  ♦  saving  only  that  such  child 
shall  not  be  deemed  capable  of  taking  property  expressly  lim- 
ited to  the  heirs  of  the  body  or  bodies  of  such  petitioner  or 
petitioners.'' 

Michael  R.  Eeegan  and  his  wife  removed  to  Illinois,  where 
the  latter  died,  and  the  said  Michael  married  again  and  left 
surviving  him  a  natural  child  to  whom  he  devised  his  prop- 
erty. The  question  was  whether  Mary  Ann  Eeegan  could  in- 
herit from  such  child.  It  was  held  by  the  Supreme  Court  of 
Dlinois  that  she  could  not.  The  decision  was  based  upon  a 
construction  of  a  statute  of  that  State  which  provided :  ''A 
child  so  adopted  shall  be  deemed,  for  the  purposes  of  inherit- 
ance by  such  child,  *  *  *  as  if  he  had  been  bom  in  law- 
ful wedlock."  It  was  held  that  Mary  Ann  Eeegan  could  not 
inherit  from  the  deceased  child  of  Michael  R.  Eeegan,  because 
she  was  not.tlie  sister  of  the  said  child.  And  yet  she  was  such, 
if  for  the  purpose  of  inheritance  she  should  be  regarded  as 
having  been  bom  in  lawful  wedlock.  Bat  as  8he  was  not  h 
sister  in  fact,  it  was  held  that  she  could  not  inherit  under  the 
statute.  The  logical  result  of  the  decision  is,  that  the  adopted 
child  under  the  Illinois  statute  can  only  inherit  from  the  adopt- 
ing parent. 

The  appellant  is  not  the  child  in  fact  of  John  Sunderland, 
nor  his  heir,  because  the  act  of  adoption  does  not  make  her 
such,  or  provide  that  she  shall  inherit  through  William  P.  Sun- 
derland, or  by  the  right  of  representation. 

Affirmed. 

Adams,  J.,  dissenting.  The  question  presented  in  this  case 
is  as  to  the  distribution  of  that  part  of  John  Sunderland's 
estate  which  would  have  been  inherited  by  his  son,  Wm.  P. 
Sunderland,  if  he  had  outlived  the  intestate.     There  ought,  I 
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think,  to  be  no  diflBculty  in  answering  the  question,  because 
the  statute  provides  who  shall  take  his  share  in  plain  and  ex- 
plicit terms,  and  thjs  is  wholly  a  matter  of  statute.  We  have 
no  occasion  to  inquire  who  would  take,  but  for  the  statute. 
There  is  no  natural  right  which  the  statute  cannot  control. 
The  wishes  of  the  ancestor  must  control,  and  the  statute  is  sup- 
posed to  express  his  wishes,  in  the  absence  of  any  testamentary 
disposition. 

Where,  then,  a  person  dies  intestate,  we  have  only  to  in- 
quire what  was  the  statute  under  which  he  died.  If  we  find 
its  terms  to  be  plain  and  unambiguous,  we  must  take  it  as  it 
reads.  We  cannot  he  allowed  to  engraft  upon  it  an  exception 
by  judicial  construction.  Yet  that  is  what  the  majority  does, 
as  it  seems  to  me,  and  the  only  reason  for  it,  that  I  can  dis- 
cover, is  that  the  statute  innovates  upon  the  common  law  rule 
of  descent,  and  cannot  be  supposed  to  express  the  wishes  of  the 
intestate,  notwithstanding  it  must  be  assumed  that  he  elected 
to  die  intestate. 

Let  us  see  whether  1  am  correct  in  my  position,  that  the 
majority  engrafts  by  judicial  construction  an  exception  upon 
a  plain  and  unambiguous  statute.  Section  2454  of  the  Code 
is  in  these  words :  *'  If  any  one  of  his  (the  intestate^s)  children 
be  dead,  the  heirs  of  such  child  shall  inherit  his  share  in  ac- 
cordance with  the  rules  hereinafter  prescribed,  in  the  same 
manner  as  though  such  child  had  outlived  his  parents."  We 
have  a  case  where  one  of  the  intestate's  children  was  dead  at 
the  time  the  intestate  died.  Wm.  P.  Sunderiand  was  one  of 
the  intestate's  children,  and  he  was  dead.  '  Now  the  statute 
expressly  says  that  ^*  the  heirs  of  such  child  shall  inherit  his 
share."  To  determine,  then,  who  shall  inherit  his  share,  we 
have  only  to  inquire  who  were  his  heirs.  If  Ella  Louise  Foote 
Sunderland  was  his  heir,  she. must  inherit.  That  she  was  not 
such  there  can  be  no  pretense.  She  was  adopted  with  that  ex- 
press view.  The  act  of  adoption  expressly  provides  "that 
Wm.  P.  Sunderland  and  Maria  Louise  Sunderland,  his  wife, 
be,  and  they  are  hereby,  authorized  to  adopt  Ella  Louise  Foote, 
their  niece,  and  that  after  said  adoption  the  said  Ella  Louise 
Foote  shall  be  known  by  the  name  of  Ella  Louise  Foote  Sun- 
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derland,  and  shall  inherit  from  the  said  Wm.  P.  and  Maria 
Loaise  Sunderland,  or  either  of  them,  ae  if  she  were  their  legiti- 
mate child."  Without  any  question,  then,  Ella  Louise  Foote 
Sunderland  became  the  heir  of  Wm.  P.  Sunderland.  We 
come  next  to  inquire  whether  she  was  such  heir  as  is  contem- 
plated by  the  word  '^  heirs "  as  used  in  section  2454  of  the 
Code,  above  cited.  The  word  heir  is  a  legal  term,  and  means 
any  one  who  can  inherit.  This  is  all  the  significance  that  the 
word  has.  It  seems  abundantly  evident  to  me  that  by  the 
word  ^^  heirs,"  as  used  in  the  section  cited,  is  meant  those  who 
can  inherit.  It  does  not,  I  think,  mean  heirs  by  blood  alone, 
nor  heirs  by  adoption  alone,  but  all  who  can  inherit.  We  have 
already  held  that  our  statute  of  descent  must  be  construed  lit- 
erally, regardless  of  blood  relationship.  {Moore  v.  Weaver,  53 
Iowa,  11.)  To  my  mind  it  is  clear  that  those  who  would  have 
inherited  from  Wm.  P.  Sunderland,  if  he  survived  his  father, 
shall  now  inherit  his  share.  We  can  easily  conceive  that  Wm. 
P.  Sunderland  and  his  wife  may  have  adopted  their  niece 
largely  with  the  view  of  perspective  inheritance  from  the  in- 
testate. There  is  certainly  no  reason  for  supposing  that  the 
construction  which  I  would  give  the  statute  would  work  an  un- 
foreseen and  undesired  diversion  of  the  property.  It  is  true, 
the  act  of  adoption  modifies  what  would  otherwise  be  the 
rule  of  inheritance  from  Ella  Louise.  But  the  special  pro- 
vision as  to  inheritance  from  her  does  not  modify,  nor 
have  any  tendency  to  modify,  the  express  provision  as  to 
inheritance  by  her.  She  is  not  the  less  the  heir  of  Wm.  P.  as 
provided,  and  is  not  the  less  embraced  within  the  word  ^'  heirs'' 
as  used  in  the  section  of  the  Code  above  cited.  Nor  does  the 
fact  that  she  was  adopted  in  Louisiana  make  her  leas  the  heir. 
Her  adoption  there  established  her  relation  to  her  adopting 
father  completely,  and  that  relation  must  be  recognized  else- 
where. {Boss  V.  JSosSj  129  Mass.  243.)  She  without  question 
would  have  inherited  from  Wm.  P.  Sunderland  in  Iowa.  That 
is  all  we  need  to  know,  because  the  statute  expressly  makes 
Wm.  P.-s  heir,  John's  heir  Wm.  P.  being  dead.  It  distrib- 
utes what  would  have  been  Wm.  P.'s  share  to  those  who 
would  have  inherited  from  Wm.  P.  if  he  had  survived  his 
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father  and  died  intestate  seized  of  it.  No  language  conld  mor^ 
clearlj  give  expression  to  this  idea. 

Bat  it  is  thought  by  the  majority  that  the  construction 
which  should  be  given  to  our  statute  of  descent  should  be  gov- 
erned  somewhat  by  the  construction  which  has  been  given  by 
the  Supreme  Court  of  Illinois  to  the  Illinois  statute  of  descent. 
The  majority  cited  and  rely  upon  Keegan  v.  Oerahty^  14  Chi- 
cago Legal  News,  84  (s.  o.  101  111.  26).  But  in  my  opinion, 
that  case  bears  no  analogy  to  this.  The  question  in  that  case 
was  as  to  the  descent  of  the  estate  of  one  Mary  Q-ertrude  Kee- 
gan. The  plaintiff,  Mary  Ann  Eeegan,  claimed  to  inherit  it  as 
the  heir  of  Mary  Gertrude.  Her  alleged  heirship  was  predi- 
cated upon  the  theory  that  she  was  the  sister  of  Mary  Ger- 
trude. Had  she  been  the  sister,  she  would  under  the  statute 
of  Illinois  have  been  the  heir.  The  question  presented  was  as 
to  whether  she  was  the  sister.  The  court  held  that  she  was 
not.  The  fact  was  that  she  was  the  adopted  daughter  of  Mi- 
chael R.  Eeegan,  and  the  intestate  Mary  Gertrude  Keegan  was 
the  actual  daughter  of  Michael  B.  Keegan.  The  court  very 
properly  held  that  Mary  Ann  Keegan  and  Mary  Gertrude  were 
not  sisters.  The  relation  of  sister,  unlike  that  of  heir,  is  a 
mere  natural  relation,  and  cannot  be  constituted  by  statutes,  as 
the  relation  of  heir  can  be.  The  court  in  that  case,  referring 
to  the  statute,  said :  '^  To  inherit  under  that  statute  she  (the 
plaintiff)  must  be  a  sister  of  Mary  Gertrude  Keegan.  Peti- 
tioner is  not  such  sister,  nor  has  she  been  made  an  adopted 
eister,  and  had  given  her  the  right  of  an  adopted  sister  to 
Mary  Gertrude  Keegan.  An  adopted  child  is  not  a  child  in 
fact,  nor  is  an  adopted  child,  having  the  rights  of  a  child,  a 
child  in  fact.  But,  under  the  statute  of  descent,  to  inherit 
from  Mary  Gertrude  Keegan  as  her  sister,  the  petitioner  must 
have  been  the  actual  child  of  Michael  R.  Keegan." 

The  court  further  held  in  that  case  that  the  petitioner,  who 
had  been  adopted  under  the  laws  of  Wisconsin,  could  not  have 
greater  rights  than  if  adopted  under  the  laws  of  Illinois,  and 
by  the  laws  of  Illinois  it  is  expressly  provided  that  an  adopted 
child  shall  not  be  capable  of  taking  "  property  from  the  lineal 
or  collateral  kindred  of  the  parent  by  right  of  representation." 
Vol.  ni.— 34 
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How  inapplicable  that  case  is  to  the  case  at  bar  may  be  seen 
from  this,  that  if  Ella  Louise  Foote  Sunderland  is  the  heir  of 
Wm.  P.  Sunderland  within  the  meaning  of  the  Iowa  statute, 
then  by  that  same  statute  she  is  expressly  made  capable  of 
taking  property  from  the  lineal  kindred  by  right  of  represen- 
tation. I  cannot  agree  with  the  majority,  and  I  think  that  the 
judgment  of  the  court  below  should  be  reversed. 

I  am  authorized  to  say  that  Mr.  Justice  Day  concurs  with 
me  in  this  dissent. 


Handley  vs.  Wbightson. 

[60  Maryland,  198.] 

Preoatoky  words  in  a  devise. — Meakino  of  bxprission 


A  devise  by  the  testator  to  his  wife»  "  with  a  special  request  that  at  her  death 
she  give  the  sud  lands  to  be  equally  divided  between  her  near  rdatlTes  and 
mine/'  creates  a  trust  for  the  benefit  of  such  relatives. 

The  ezpressien  "  near  relatives  "  is  legally  certain,  and  means  such  persona  aa 
will  take  under  the  statute  of  distributions. 

Appeal  from  the  Circuit  Court  of  Dorchester  county. 
The  opinion  states  the  case. 

Clement  Sulivane^  for  appellants. 

Daniel  M.  Henry^  Jr.^  Wm,  R.  Martin^  Chas.  E.  Hay- 
ward^  and  SeweU  T.  MUbouime^  for  appellees. 

RrroHiK,  J.  The  appeal  in  this  case  is  from  the  decree  of 
the  court  below  based  upon  its  construction  of  a  clause  in  the 
last  will  of  William  Wrightson,  deceased,  which  is  as  follows : 

"  I  give  and  devise  to  my  son,  William  Clinton  Wrightson, 
all  my  lands  and  the  residue  of  my  personal  estate,  after  my 
wife's  thirds  are  taken  out,  and  all  my  just  debts  are  paid,  and 
the  expenses  of  settling  my  estate  are  taken  out,  with  the  fol- 
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lowing  proviso — ^that  is  to  say,  if  my  son,  William  Clinton 
Wrightson  should  die  leaving  no  child  of  the  lawful  issae  of 
his  body  at  the  time  of  his  death,  it  is  my  will  and  desire  that 
my  said  wife,  Sarah  Wrightson,  should  have  my  said  lands  or 
real  estate  above  devised  to  my  said  son,  with  a  special  request 
that  at  her  death  she  give  the  said  lands  to  be  equally  divided 
between  her  near  relatives  and  mine.'' 

The  said  son  of  the  testator  having  survived  his  father  and 
having  died  unmarried  and  without  issue,  the  widow  of  the 
testator,  the  said  Sarah  Wrightson,  having  outlived  the  said 
William  Clinton  Wrightson,  who  was  the  only  son  of  herself 
and  William  Wrightson,  took  possession  of  her  husband's  said 
lands,  according  to  the  terms  of  said  devise  and  remained  in 
possession  and  enjoyment  thereof  until  she  died  in  the  year 
1881.  The  said  Sarah  having  died  intestate,  without  having 
by  will,  deed  or  otherwise  given  the  said  lands  to  be  equally 
divided  between  her  near  relatives  and  the  near  relatives  of  her 
husband,  the  appellees,  as  the  next  of  kin  or  heirs  at  law  of  the 
said  testator,  filed  their  bill  of  complaint  charging  that  by  the 
terms  of  the  said  devise  to  said  Sarah  Wrightson  a  trust  was 
created  under  which  they  became  entitled  to  an  undivided  one- 
half  of  said  lands,  and  the  defendants  in  the  bill,  as  the  next 
of  kin  or  heirs  at  law  of  the  said  widow,  became  entitled  to 
the  other  undivided  one-half  of  said  lands,  and  praying  a  sale, 
because  incapable  of  advantageous  partition,  of  the  said  lands, 
and  for  distribution  of  the  proceeds  thereof  among  the  said 
parties. 

The  defendants  in  their  answer,  while  admitting  all  tbe 
facts  alleged  in  the  bill,  including  the  averments  that  the  com- 
plainants are  the  heirs  at  law  of  the  said  testator,  and  the  defend- 
ants the  heirs  at  law  of  the  said  widow,  and  that  the  said  lands 
are  not  susceptible  of  division,  deny  that  any  trust  was  created 
by  said  devise,  but  claim  that  under  it,  the  said  Sarah  Wright- 
son, upon  the  death  of  the  testator's  said  son  without  issue, 
took  a  fee  simple  title  to  her  husband's  real  estate,  subject  ex- 
clusively to  her  own  power  of  disposition  ;  and  having  thus  the 
sole  ownership  thereof,  upon  her  dying  intestate,  the  said  real 


632  AMERICAN  PROBATE  REPORTS. 

estate  veeted  in  them  as  her  next  of  kin  or  heirs  at  law,  and 
the  complainants  had  no  title  or  interest  whatever  in  the  same. 

The  Circuit  Court  sitting  in  equity,  sustained  the  construc- 
tion of  the  will  contended  for  by  the  complainants,  and  decreed 
a  sale  accordingly ;  whereupon  the  defendants  prayed  this  ap- 
peal. 

The  case  thus  presented  lies  within  a  very  narrow  compass. 

As  the  trust,  if  any,  attached  by  the  testator  to  his  devise 
to  his  wife  is  not  couched  in  the  language  of  command  or  pos- 
itive  injunction,  the  first  point  of  inquiry  is  whether,  and  to 
what  extent,  this  court  is  disposed  to  regard  the  wishes  of  a 
testator  when  expressed  in  the  form  of  desire  or  expectation  as 
grafting  a  trust  upon  a  devise  or  legacy ;  and,  secondly,  assum- 
ing that  words  of  that  character  will  be  held  to  create  a  trust, 
is  there  anything  in  the  terms  or  nature  of  the  present  de- 
vise that  will  defeat  the  effect  such  words  would  otherwise 
have  ? 

it  may  be  stated  as  a  general  result  of  the  cases  in  regard  to 
the  effect  of  words  expressive  of  wishes  of  a  testator,  not  imper- 
ative in  form,  that  whether  the  words  of  the  will  are  those  of 
recommendation  or  precatory,  or  expressing  hope,  or  that  the 
testator  has  no  doubt,  if  the  objects  with  regard  to  whom  such 
terms  are  applied  are  certain,  and  the  subjects  of  property  to 
be  given  are  also  certain,  the  words  are  considered  imperative 
and  create  a  trust.  (1  Jarman  on  Wills  [Eand.  &  Talc  ed.], 
680 ;  2  Story's  Eq.  Jnr.  §  1068.) 

It  is  true  a  tendency  has  been  manifested  by  some  courts  to 
restrict  the  application  of  this  general  rule,  or  to  qualify  it,  and 
even,  as  in  Pennock^s  Case^  20  Penn.  St..Eep.  272,  to  reject  it 
altogether,  and  to  adopt  as  more  reasonable  the  presumption, 
that,  words  precatory  in  form  are  meant  to  imply  discretion  in 
the  donee,  and  should  be  so  construed,  unless  clearly  shown  to 
be  used  in  an  imperative  sense  from  other  parts  of  the  will ; 
but  we  consider  the  weight  of  authority  to  be  for  upholding 
words  of  request,  desire,  expectation,  and  the  like,  as  creative 
of  trusts,  when  the  contrary  does  not  appear  from  the  context 
or  by  necessary  implication. 

Among  many  comparatively  late  cases  in  which  this  doc- 
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trine  has  been  maintained  may  be  cited  those  of  Ree(p8  Ad- 
ministra/tor  v.  Reed^  30  Ind.  813;  Harrison  v,  Harriaan^B 
Adm^x,  2  Grattan,  1 ;  and  Warner  v.  Batea^  98  Mass.  274.  In 
the  first  of  these  cases  the  bequest  was :  "  It  is  my  will  that 
my  son  Stephen  shall  receive  of  my  estate  the  sum  of  two  hun- 
dred dollars  to  be  paid  him  at  the  death  of  my  wife,  provided 
my  wife  shall  outlive  me,  which  said  two  hundred  dollars  it  is 
my  wish  my  son  Stephen  shall  add  to  the  advancement  he  may 
make  his  son,  Sampson  S.  Reed,  when  Sampson  comes  of  age." 
The  court  held  that  the  bequest  created  a  tnist  in  favor  of 
Sampson  and  that  the  le^cy  was  to  go  to  him  on  his  arriving 
at  majority,  whether  his  father  made  any  advancement  to  him 
or  not  The  case  in  Grattan  arose  upon  the  construction  of  a 
devise  very  similar  to  the  one  in  the  present  case.  It  was :  *'  In 
the  utmost  confidence  in  my  wife,  I  leave  her  all  my  worldly 
goods  to  sell  or  keep  for  distribution  amongst  our  dear  chil- 
dren as  she  may  think  proper.  My  whole  estate,  real  and  per- 
sonal, are  left  in  fee  simple  to  her;  only  requesting  her  to 
make  an  equal  distribution  among  our  heirs.  *  ♦  *  Of 
course  I  wish  first  of  all  that  all  my  debts  shall  be  paid."  It 
was  there  held,  that  the  widow  was  invested  with  the  legal 
title  to  the  whole  estate,  subject  to  the  payment  of  the  tes- 
tator's debts  ;  that  she  took  the  beneficial  interest  in  the  estate 
for  her  life,  and  that  the  children  of  the  marriage  took  a 
vested  remainder  in  fee  in  the  estate  to  commence  in  pos- 
session at  the  widow's  death  ;  or  earlier  at  her  election.  This 
decision  distinctly  recognizes  the  principle,  that  precatory 
words  in  a  will  are  sufficient  to  create  a  trust,  where  the  sub- 
ject and  object  are  certain. 

In  Warner  v.  Batea^  98  Mass.  274,  the  wife  in  her  will  gave 
to  her  husband  the  use  and  income  of  the  estate,  "  in  the 
full  confidence  "  that  he  would  give  her  children  by  a  former 
marriage  such  comfort  and  support  as  they  might  stand  in  need 
of.  The  court  in  that  case  held  that  these  words  subjected 
the  income  to  a  trust  which  could  be  enforced  in  equity. 

Bigelow,  C.  J.,  in  pronouncing  the  opinion,  discusses  the 
doctrine  of  precatory  trusts  with  such  clearness  and  ability, 
and  the  relations  of   the  testator  and  the  legatee  being  that 
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of  husband  and  wife,  as  in  this  case,  we  make  the  following 
quotation  from  his  opinion  : 

"  We  see  no  sufficient  ground  for  calling  in  question  the 
wisdom  or  policy  of  the  rule  of  construction  uniformly  applied 
to  wills  in  the  courts  in  England,  and  in  most  of  the  United 
States,  that  words  of  entreaty,  recommendation  or  wish,  ad- 
dressed by  a  testator  to  a  devisee  or  legatee,  will  make  him 
a  trustee  for  the  person  or  persons  in  whose  favor  such  ex- 
'  pressions  are  used,  provided  the  testator  has  pointed  out  with 
clearness  and  certainty  the  objects  of  the  trust,  and  the  sub- 
ject-matter on  which  it  is  to  attach,  or  from  which  it  is  to 
arise  and  be  administered.  The  criticisms  which  have  been 
sometimes  applied  to  this  rule  by  text  writers,  and  in  judicial 
opinions,  will  be  found  to  rest  mainly  on  its  applications  in 
particular  cases,  and  not  to  involve  a  doubt  of  the  correctness 
of  the  rule  itself,  as  a  sound  principle  of  construction.  In- 
deed, we  cannot  understand  the  force  or  validity  of  the  objec- 
tions urged  against  it,  if  care  is  taken  to  keep  it  in  subordina- 
tion to  the  primary  and  cardinal  rule  that  the  intent  of  the 
testator  is  to  govern,  and  to  apply  it  only  where  the  creation 
of  a  trust  will  clearly  subserve  that  intent.  It  may  sometimes 
be  difficult  to  gather  that  intent,  and  there  is  always  a  ten- 
dency to  construe  words  as  obligatory  in  furtherance  of  a  re- 
sult which  accords  with  a  plain  moral  duty  on  the  part  of  a 
devisee  or  legatee,  and  with  what  it  may  be  supposed  the  testa- 
tor would  do  if  he  could  control  his  action.  But  difficulties 
of  this  nature,  which  are  inherent  in  the  subject-matter,  can 
always  be  readily  overcome  by  bearing  in  mind  and  rigidly 
applying  in  all  such  cases  the  test,  that  to  create  a  trust  it 
must  clearly  appear  that  the  testator  intended  to  govern  and 
control  the  conduct  of  the  party  to  whom  the  language  of  the 
will  is  addressed,  and  did  not  design  it  as  an  expression  or 
indication  of  that  which  the  testator  thought  would  be  a  rea- 
sonable exercise  of  a  discretion  which  he  intended  to  repose 
in  the  legatee  or  devisee.  If  the  objects  of  the  supposed 
trust  are  certain  and  definite ;  if  the  property  to  which  it  is  to 
attach  is  clearly  pointed  out;  if  the  relations  and  situation  of 
the  testator  and  the  supposed  cestuis  que  trust  are  such  as  to 
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indicate  a  strong  interest  on  the  part  of  the  testator  in  making 
them  partakers  of  his  bounty ;  and  above  all,  if  the  reoom- 
mendatory  or  precatory  clause  is  so  expressed  as  to  warrant  the 
inference  that  it  was  designed  to  be  peremptory  on  the  donee ; 
the  first  and  reasonable  interpretation  is  that  a  trust  is  created 
-which  is  obligatory  and  can  be  enforced  in  equity  as  against 
the  trustee  by  those  in  whose  behalf  the  beneficial  use  of  the 
gift  was  intended.      *      *      *      It  is  suggested  that  in  other 
clauses  of  the  will,  in  which  she  creates  a  trust  in  favor  of  her 
daughters  for  their  respective  shares  of  her  estate,  of  which 
they  are  to  have  the  entire  income  after  the  death  of  her  hus- 
hand,  she  does  not  use  words  of  entreaty,  request  and  recom- 
mendation, but  apt  and  technical  words  by  which  to  establish  a 
trust  in  their  behalf.     But  we  think  this  suggestion  is  not  en- 
titled to  much  weight.     She  might  well  express  herself  in  a 
different  language  when  addressing  her  husband  from  that 
which  she  would  use  toward  strangers,  and  at  the  same  time 
intend  a  similar  result.     Words  of  confidence,  entreaty  and 
recommendation  were  natural  and  appropriate  when  used  to 
express  the  will  of  a  testatrix  who  intended  to  direct  and  con- 
trol the  conduct  of  her  hasband  in  a  matter  in  which  the  right 
to  give  directions  and  to  control  belonged  to  her.     In  such 
a   case,  the  words  of    Lord  Loughborough  are  applicable : 
^  Where  a  person  recommends  to  another  who  ia  independent 
of  him,  there  is  nothing  imperative;  but  if  he  recommends 
that  to  be  done  by  a  person  whom  he  has  a  right  to  order  to  do 
it,  the  mode  is  only  civUitjJ  " 

In  support  of  this  opinion  the  chief  justice  cites  a  number 
of  authorities,  both  English  and  American. 

Nor  is  the  doctrine  of  the  creation  of  trusts  by  words  of 
recommendation,  desire,  hope  and  the  like,  without  distinct 
recognition  in  the  decisions  of  this  court.  In  the  cases  of 
Tolaon  v.  Tolson^  11  G.  &  J.  159 ;  Negroes  Chase  et  al.  v.  . 
Plwnhmer^  17  Md.  165 ;  and  WiUiains^  Eafr^  et  al.  v.  Worth- 
iiigton  et  al.  ^9  Md.  572,  whilst  the  court  in  the  first  of  these 
cases  does  not  explicitly  dwell  in  its  opinion  on  this  rule  of 
construction,  and  in  the  last  two  cases  decides  that  under  this 
particular  circumstances  no  trusts  were  created,  the  decision  in 
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Tolson  V.  Tolsouy  as  that  case  was  presented  and  argued,  and 
the  tenor  and  citations  of  the  opinions  in  the  cases  of  Cluue  y. 
Plummer^  and  WiUiams^  Eo^t^  et  al.  v.  WortAinffion  ei  d^ 
which  were  decided  npon  grounds  not  in  conflict  with  the^ 
principles  of  the  rule  itself,  clearly  indicate  the  binding  force 
in  the  judgment  of  this  tribunal,  of  the  doctrine  of  precatory 
trusts  in  all  such  cases  to  which  it  is  properly  applicable. 

With  this  recognition  of  the  doctrine  of  precatory  trusts 
it  remains  for  us  to  consider  whether  the  words  employed  by 
the  testator,  looking  to  the  whole  will,  create  the  trust  con- 
tended for  by  the  appellees. 

The  property  to  which  the  supposed  trust  attaches  is  clearly 
described.  It  is ''all  my  lands,"  first  devised  to  his  son,  but 
which  his  wife  is  to  have  in  case  his  son  dies  without  lawful 
issue,  a  contingency  which  happened.  With  the  devise  to  his 
wife  are  coupled  the  words, ''  vyith  a  special  request  that  at 
her  death  she  give  the  said  lands  to  be  equally  divided  between 
her  near  relatives  and  mine."  The  Wish  expressed  is  clear  and 
emphatic;  the  person  addressed  is  his  own  wife;  the  time 
indicated  for  her  disposition  of  the  property  is  at  her  death^ 
when  she  could  no  longer  enjoy  it  herself ;  the  mode  of  dispo- 
sition is  distinctly  prescribed — the  lands  are  to  be  equally  di- 
vided between  two  classes  of  beneficiaries ;  tliese  two  classes 
are  his  wife's  near  relatives  and  his  own — persons  whom  he 
would  have  a  strong  motive  to  make  partakers  of  his  bounty, 
t)ie  one  class  from  natural  affection  for  his  own  blood,  the 
other  from  affection  for  his  wife  and  regard  for  her  interest  in 
her  own  kindred.  Thus  the  objects  of  his  bounty  are  clearlj 
pointed  out,  and  their  selection  is  in  consonance  with  his  rela- 
tions to  all  concerned. 

To  disregard  his  "  special  request,"  would  be  to  operate  a 
discrimination  against  the  testator's  own  kin,  and  to  pass  his 
estate  upon  the  death  of  his  wife,  intestate,  wholly  to  her  heirs  ; 
a  result  repugnant  to  natural  instincts,  and  in  violence  to  his 
expressed  desire. 

In  all  respects  the  conditions  here  exist  which  justify  the 
application  of  the  rule  of  implied  trusts  from  precatory  words 
in  the  present  case ;  and  we  think  a  trust  was  clearly  created 
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in  tlie  testator's  lands  for  the  benefit  of  the  near  relatives  of 
his  wife  and  of  himself. 

The  capacity  of  those  to  take  under  a  devise  or  legacy  who 
are  described  as  "relations"  has  been  too  long  upheld  by 
settled  coDstmction  for  legal  uncertainty  to  attach  to  the  term 
"  near  relatives/'  used  by  the  testator  of  the  will  before  us. 
And  in  determining  who,  under  this  "  nomen  ccUectivum^^  are 
entitled,  and  in  what  proportions,  recourse,  as  a  general  rule,  is 
bad  to  the  Statute  of  Distributions.  (2  Jarman  on  Wills  [5th 
Ana.  ed.],  661 ;  2  Wms.  on  Ex.  [5th  Am.  ed.]  1003,  and  notes ; 
2  Redfield  on  Wills  [3d  ed.],  85.) 

In  WAiiehome  ▼.  Harris^  2  Vesey,  Sr.  527,  the  bequest  was 
to  all  and  every  person  and  persons  who  are  "  near  relations  to 
me."  In  Doe  ex  dem.  ThwaiUs  ei  aZ.  v.  Over  etal.l  Taunton, 
263,  the  testator  gave  his  freehold  estates  to  his  wife,  to  be 
equally  divided  at  her  decease  amongst  the  '^  relations  on  his 
side."  In  the  first  case  the  legatees,  in  the  second  the  devisees, 
took  under  the  Statutes  of  Distributions.  (See,  also,  Ha/rding 
V.  Olyn,  1  Atk.  469,  and  notes ;  Cruwya  v.  Colman^  9  Vesey, 
319 ;  Tiffin  v.  Longman,  15  Beav.  275.) 

From  this  expression  of  our  views,  it  follows  that  we  sus- 
tain the  decree  passed  below,  which  was  fortified  by  an  able 
discussion  of  the  principles  involved  in  the  construction  of  the 
will,  in  the  court's  opinion,  and  will  affirm  the  decree  accord- 
ingly- 

Decree  affirmed,  and  cause  remanded. 


Meaning  of  word  <*  relations/'— Precatory  words. — 1.  EeloHons. — 
The  word  "  relations,"  taken  in  its  widest  extent,  embraces  persons  of 
every  degree  of  consangoinity,  and  hence,  unless  some  line  were  drawn, 
every  gift  to  relations,  eo  nomine^  would  be  void  for  uncertainty.  Ruling 
V.  Fenner,  0  R.  I.  410;  Cleaver  v.  Cleaver,  89  Wisconsin,  96. 

The  courts  with  great  uniformity,  both  in  England  and  America,  have 
construed  the  word  **  relations ''  to  include  those  persons  only  who  would 
take  under  the  stttutes  of  distributions.  Green  v.  Howard,  1  Bro.  Ch. 
31;  Phillips  v.  Garth,  3  Id.  64;  Anon.  1  P.  Wms.  327;  Roach  v.  Ham- 
mond, Prec  in  Ch.  401;  Wright  v.  Atkyns,  1  Turn.  &  R.  143;  Brunsden 
V.  Woolredge,  Amb.  507;  Widmore  v.  Woodroffe,  Id.  686  ;  Edge  v.  Balis- 
bury,  Id,  70. 
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Wherein  Lord  Hardwicke  says:  '^ I  will  not  coDstme  the  intention  to 
«xtend  farther  than  to  nearest  relations,  such  as  woald  take  under  the 
atatate  of  distribution,  otherwise  it  would  be  endless  to  find  out  erecy- 
body  that  were  relations." 

The  American  rule  is  the  same.  Toff  y.  Hosmer,  14  Mich.  249;  Var- 
xell  T.  Wendell,  20  N.  H.  4S1 ;  Ennis  y.  Pentz,  8  Bradf.  882;  Drew  t. 
Wakefield,  64  Maine,  291 ;  McNeilledge  y.  Galbraith,  8  Serg.  &  R  4S. 
See,  also,  II  Id.  108. 

The  rule  is  not  yaried  by  the  modification  of  the  word  '^near.^' 
^  Near  relations  "  is  held  to  mean  the  same  thing  as  *'  relations."  White- 
honie  y.  Harris,  2  Yes.  527.    See,  also,  19  Id.  403. 

When  the  gift  is  to  *'  nearest  relations"  the  next  of  kin  will  take  to 
the  exclusion  of  those  who  under  the  statute  would  be  entitled  to  take  by 
representation.  Pyot  y.  Pyot,  1  Ves.  385;  Marsh  y.  Marsh,  1  Bro.  C.  C. 
298;  Smith  y.  Campbell,  19  Yes.  400;  Stamp  y.  Cooke,  1  Cox,  284. 

**  Relations  "  does  not  include  relations  by  affinity.  Maitland  y.  Adair, 
8  Ves.  281 ;  Esty  y.  Clark,  101  Mass.  86 ;  Storer  y.  Wheatland,  1  Penn.  St 
506;  Hibbert  ▼.  Hibbert,  L.  R.  15  Eq.  872. 

A  gift  to  ^  relations  "  does  not  include  a  wife.  Worseley  y.  Johnson, 
8  Atkyns,  768  (3) ;  Esty  v.  Clark,  cited  aboye. 

Nor  does  it  include  a  step-son.    Kimball  y.  Story,  108  Mass.  882. 

Nor  an  illegitimate  niece,  though  she  had  been  called  a  niece  in  an- 
other part  of  the  will.     Hibbert  y.  Hibbert,  cited  aboye. 

^'  Poor  relations  '*  has  been  held  to  mean  such  of  the  relations  as  are 
poor  and  objects  of  charity,  construing  the  word  relations  according  to  tlie 
usual  rule,  as  aboye.  Brunsden  y.  Woolredge,  Amb.  507 ;  Isaac  y.  De- 
friez,  Id.  595. 

The  word  ^^  poor  '*  will  not  be  wholly  disregarded  unless  it  appears  to 
ha^e  been  used  as  a  term  of  endearment,  nor  will  it  operate  to  admit  rela- 
tions beyond  the  limit  of  the  statute.  Doyley  y.  Attorney  Qeneral,  4  Yin. 
Abr.  485,  pi.  16;  Coor  y.  Bedford,  2  Ch.  Rep.  146;  Griffith  y.  Jones,  2  Id. 
894;  Goodinge  y.  Goodinge,  1  Yes.  231;  Gillam  y.  Taylor.  L.  R,  16  E<j. 
581 :  Attorney  General  y.  Duke  of  Northumberland,  7  Ch.  D.  745 ;  Mabon 
y.  Savage,  I  Scb.  A  Lef.  111. 

If  the  testator  has  manifested  an  intention  to  extend  the  meaning  of 
*'•  relations  "  further  than  the  statate  of  distributions,  the  court  will  so  de- 
cree.    Bennett  y.  Honeywood,  Amb.  708. 

2.  Preeatcry  words. — It  is  settled  law  that  words  of  recommendatioQ, 
request,  advice  or  entreaty,  addressed  to  one  to  whom  something  is  gireo 
by  will,  will  make  the  donee  a  trustee  for  the  person  or  persons  in  whose 
favor  such  expi-essions  are  used,  provided  that  both  the  subject  and  the 
object  of  the  trust  are  made  sufficiently  clear.  Knight  v.  Knight,  3  fieas. 
148;  11  CI.  &  Fin.  518  (this  is  a  yery  full  and  learned  discussion  by  Lord 
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Langdale);  Foose  v.  Whitmorc,  82  N.  Y.  405;  8.  c.  1  Am.  Prob.  R.  577 
(this  is  a  late  and  leading  case).  See,  also,  2  W.  &  Tudor's  L.  G.  Eq.  860 
and  1857  ;  Harding  v.  Glyn,  1  Atk.  469;  Willis  v.  Kymer,  7  Ch.  D.  181. 

Mere  precatory  words  are  hardly  sufficient  to  create  a  trust.  It  must 
sppear  affirmatively  that  they  were  intended  to  be  imperative.  Burt  v. 
Henon,  66  Penn.  8t  400  (by  Sharswpod,  J.).  **  No  commendatory  terms 
are  sufficient  to  create  a  trust  unless  there  be  certaintv  as  to  the  parties  to 
take,  and  what  they  are  to  take."    Lines  v.  Darden,  5  Florida,  51. 

To  the  same  effect,  see  Gilbert  v.  Chapin,  10  Conn.  842. 

The  older  cases  carry  the  doctrine  very  far.  In  some  instances  very 
slight  expressions  have  been  held  sufficient  to  raise  a  trust,  e.  g,: 

**  In  full  confidence."    Le  Marchant  v.  Le  Marchant,  L.  R.  18  Eq.  414. 

'^Confides,"  "trusts  and  confides."  Palmer  v.  Slmmonds,  2  Drew. 
221 ;  Macnab  v.  Whitbiead,  17  Beav.  299. 

''  Entreats."    Prevost  v.  Clarke,  2  Madd.  <458. 

''  In  the  full  confidence  that"  Warner  v.  Bates,  98  Mass.  274 ;  Bull  v. 
Bull,  8  Conn.  47;  Coatees  Appeal,  2  Penn.  St.  129. 

'*  In  the  belief  that."    Van  Amee  v.  Jackson,  35  Vermont,  176. 

Even  the  word  "  allow."    Houter  v.  Stembridge,  12  Ga.  192. 

The  following  words  have  been  held  insufficient  to  raise  a  trust: 

''  Desire  and  hope.''    Hess  v.  Singler,  114  Mass.  56. 

*'  Wish  and  desire."  Negroes  Chase  v.  Plummer,  17  Maryland,  165. 
8ee»  also,  Rhett  v.  Mason,  18  Gratt.  541. 

''  My  wish."    Pamall  v.  Pamall,  L.  R.  9  Ch.  D.  96. 

The  modem  tendency  is  very  decidedly  to  restrict  the  dotrine.  The 
judges  show  a  decided  leaning  against  the  whole  doctrine  of  precatory 
trusts.  Williams  v.  Worthington,  49  Maryland,  572 ;  Cockrill  v.  Arm- 
fltroDg,  81  Arkansas  580;  Collins  v.  Carlisle,  7  B.  Mon.  18;  Hunt  v.  Hunt, 
11  Nevada,  442;  Biddle's  Appeal,  80  Penn.  St.  258;  Second  Church  v. 
Disbrow,  52  Id.  219 ;  Dresser  v.  Dresser,  46  Maine,  48 :  Warner,  v.  Bates, 
cited  above ;  Foose  v.  Whitmore,  cited  above. 

'*  The  first  case  that  construed  words  of  recommendation  into  a  com» 
mand  made  a  will  for  the  testator,  for  every  one  knows  the  distinction  be- 
tween them,"    Sale  v.  Moore,  1  Sim.  540. 

Lord  Eldon  says :  "  This  sort  of  trust  is  generally  a  surprise  upon  the 
intention,  but  it  is  too  late  to  correct  that."  Wright  v.  Atkyns,  1  V.  & 
B.  315 ;  8  c.  Turn.  <&  R.  169. 

See,  also,  as  to  the  restrictions  and  objections  to  the  doctrine,  Meredith 
V.  Heneage,  1  Sim.  542;  Briggs  v.  Penny,  3  Macn.  &  G.  546,  554;  Tolson 
v.  Tolson,  10  Gill  &  J.  159;  Ingram  v.  Fraley,  29  Ga.  553;  Hoover  v, 
Lovejoy,  108  Mass.  529;  Rhett  v.  Mason's  Executors,  18  Gratt.  541; 
Young  V.  Young,  68  N,  C.  809. 


540  american  probate  reports. 

Gay  vs.  Gay. 

[60  Iowa,  415.] 

Revocation. — What   oonbtttutkb  "  DBBTRtTonoN  "  of  wili.. — 
Declarations  of  testator  to  show  intention  to  ketoi 


The  drawing  of  Bcrolla  through  the  signalare  to  a  will  in  sneh  maimer  aa  not  to 
obliterate  it  or  render  it  illegible,  is  not  a  "  deetraotioD  "  of  the  will,  within  the 
statute  regpilating  revocations. 

Where  the  act  relied  on  is  snfBcient  to  work  a  reyocation  if  done  with  isAent  to 
revoke,  dedaratiens  of  the  testator  are  admissible  to  prove  each  an  intention. 

Proceedings  at  law  to  set  aside  the  probate  of  the  will  of 
Harvey  D.  Gay. 

Boia  db  Couch  and  NichoU  dk  Bumham^  for  appeUant. 

Bubbardy  Clarke  <&  Baidey^  for  appellee. 

Day,  J.  Harvey  D.  Gay  died  in  Jaly,  1878.  Some  time 
after  his  death,  his  widow,  V^ir;^Dia  Gay,  discovered  a  package 
of  papers  in  the  secretary  in  the  back  parlor.  Soon  thereafter 
she  gave  the  papers  to  Mr.  Hawkins,  the  administrator  of  the 
estate.  About  the  last  of  Angast,  1880,  the  administrator  in 
looking  over  these  papers,  which  consisted  chiefly  of  caDceled 
mortgages,  found  the  paper  in  question,  purporting  to  be  the 
last  will  of  Harvey  D.  Gay.  When  found,  two  scrolls  were 
drawn  with  a  pen  lengthwise  along  the  signature,  bat  not  in 
such  manner  as  to  obliterate  it  or  render  it  illegible.  The  will 
was  then  filed  in  the  office  of  the  clerk  of  the  Circuit  Court 
for  the  purpose  of  probating  it.  Some  time  thereafter  the 
deputy  clerk,  in  unfolding  the  will,  tore  the  right  hand  mai^n 
to  the  depth  of  one-eighth  or  one-fourth  of  an  inch.  This  tear 
communicated  with  and  opened  a  cut  just  over  the  signature, 
about  two  or  three  inches  in  length.  When  this  cut  was  made 
does  not  satisfactorily  appear,  but  the  evidence  shows  that  it 
was  not  made  entirely  through  the  paper,  and  that  it  was  not 
visible  until  it  was  opened  by  the  deputy  clerk. 

The  determination  of  the  question  involved  will  be 
greatly  facilitated  by  considering  the  state  of  the  law  upon  the 
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Bobject  pnor  to  the  adoption  of  tho  statnte  under  which  the 
queetion  arises.    By  the  6th  section  of  the  statute  of  frauds, 
29  Car.  II,  c.  8,  it  is  provided  that  the  revocation  of  a  will  by 
injury  to  the  instrument  itself  can  be  effected  only  by  "  burn- 
ing, canceling,  tearing  or  obliterating  the  same  by  the  testator 
himself,  or  in  his  presence,  and  by  his  direction  and  consent." 
Under  this  statute  it  was  held  that  to  constitute  a  revocation 
of  a  will  by  burning,  there  must,  at  least,  be  a  burning  of  a 
part  of  the  paper  on  which  the  will  is  {^Doe  (&  Heed  v.  Harris^ 
8  Ad.  &  E.  1),  and  that  a  very  slight  act  of  tearing  and  burn- 
ing is  sufficient  to  effect  a  revocation,  if  done  with  such  in- 
tention {BM  dk  Mole  v.  Thomas,  2  W,B1. 1043) ;  that  when 
a  pencil  instead  of  a  pen  is  used  for  cancellation,  the  revocation 
is  not  necessarily  ineffectual,  and  it  may  be  shown  that  it  was 
intended  to  be  final  (Mence  v.  Mence,  18  Ves.  348 ;  Frances 
V.  Grover^  5  Hare,  39),  and  that,  in  order  to  constitute  a  revo- 
cation by  obliteration,  it  is  not  essential  that  every  word  shall 
be  obliterated,  the  revocation  being  complete,  if  enough  of  the 
material  part  be  expunged  to  show  an  intention  that  the  devise 
shall  not  stand,  as  where  the  testator  draws  his  pen  across  the 
devisee's  name.    (Mence  v.  Mence^  18  Ves.  360 ;  1  Jarman  on 
Wills,  129-135.)    The  act,  1  Vict.  c.  26,  provides  that  the  re- 
vocation of  a  will  by  injury  to  the  instrument  itself,  shall  be 
only  "by  burning, •tearing,  or  otherwise  destroying  the  same 
by  the  testator,  or  by  some  person  in  his  presence,  and  by  his 
direction,  with  the  intention  of  revoking  the  same.'*     This 
statute,  it  is  to  be   observed,  omits  the  words  canceling  or 
obliterating,  found  in  the  statute  of  frauds,  and  substitutes 
therefor  the  words  otherwise  destroying.     Under  this  statute 
it  has  been  held  that  the  words  "  otherwise  destroying  "  are  to 
be  taken  to  mean  a  destruction  ejusdem  generis  with  the  modes 
before  mentioned,  that  is,  destruction,  in  the  proper  sense  of 
the  word,  of  the  substance  or  contents  of  the  will,  or,  at  least, 
complete  effacement  of  the  writing,  as  by  pasting  over  it  a 
blank  paper  {Re  Horsford,  L.  K.  3  P.  &  D.  211);  and  not  a 
destroying  in  a  secondary  sense,  as  by  canceling  or  incom- 
plete obliteration  {Stephens  v.  Taprell^  2  Curt.  458 ;  Hdbbs  v. 
Knight,  1  Curt.  779) ;  that  cancellation  and  obliteration,  unless 
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they  prevent  the  words,  as  originally  written,  frooa-  being  ap- 
parent by  looking  at  the  will  itself,  are  plainly  excluded  by  the 
statute  {Be  Dyer,  5  Jar.  1016 ;  He  Fary,  15  Jur.  1114)^  and 
that  glasses  may  be  used  for  discovering  what  the  words  oblit- 
erated originally  were.  (1  Jarman  on  Wills,  142,  and  ca^cs 
cited.)  Chapter  162  of  the  Bevised  Statutes  of  the  Territorr 
of  Iowa,  section  9,  respecting  the  revocation  of  a  will  by  injorr 
to  the  instrument  itself,  provides  that  "no  will,  nor  any  part 
thereof,  shall  be  revoked  unless  by  burning,  tearing,  canceling 
or  obliterating  the  same,  with  the  intention  of  revoking  it, 
by  the-  testator  himself,  or  by  some  person  in  his  presenee, 
and  by  his  direction."  This,  it  will  be  observed,  is  identical 
with  the  statute.  (29  Car.  II,  c.  3.)  In  the  Code  of  1851,  the 
provisions  of  our  present  statute  were  adopted,  as  follows: 
"  Section  1288.  Wills  can  be  revoked,  in  whole  or  in  part, 
only  by  being  canceled  or  destroyed  by  the  act  or  direction 
of  the  testator,  with  the  intention  of  so  revoking  them,  or 
by  the  execution  of  subsequent  wills.  Section  1289.  When 
done  by  cancellation,  the  revocation  must  be  witnessed  in  the 
same  manner  as  the  making  of  a  new  will."  (Revision,  §§  232u, 
2321 ;  Code  of  1878,  §§  2329  and  2330.) 

When  a  statute  provides  the  manner  in  which  a  will  may  be 
revoked,  that  manner  must  be  pursued.     {  Wright  v.  Wright^  5 
Ind.  391 ;  Rxmkle  v.  Gates,  11  Ind.  95 ;  Blanchard  v.  Bland- 
ard,  32   Vt.  62;    Oaine  v.  Oaine,  2  A.  K.  Marshall,   19u; 
Clingan  v.  Mitcheltreey  2  Penn.  St.  25 ;  Doe  d.  Reed  v.  Harrii, 
6  Ad.  &  Ellis,  209.)     Our  statute  provides  that  a  will  may  be 
revoked,  in  whole  or  in   part:  First.  By  being  destroyed. 
Second.  By  being  canceled,  the  cancellation  being  witnessed 
in  the  same  manner  as  the  making  of  a  new  will.     If  the 
scroll  drawn  over  the  name  of  the  testator  had   entirely  ob- 
literated the  signature,  this  might  have  worked  a  destruction 
of  the  will,  upon  the  ground  that  it  had  destroyed  that  with- 
out which  the  will  could  not  exist.    (See  Hdbbs  v.  Knight,  1 
Curt.  Ecc.  Rep.  768 ;  Price  v.  PoweU,  3  H.  &  N.  341 ;  The 
Goods  of  Harris,  3  Sw.  &  Tr.  485 ;  Goods  of,  GuUan,  1  Sr. 
&  Tr.  23  ;  Goods  of  Coleman,  2  Sw.  &  Tr.  314.)    In  this  case, 
however,  the  scrolls  drawn  across  the  signature  of  the  testator 
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do  not  obliterate  it,  nor  render  it  illegible.  They  do  not,  there- 
fore, constitnte  a  deetmction  of  the  will.  (See  Me  Dyer^  5 
Jur.  1016 ;  Re  Fary^  16  Jur.  1114 ;  Re  Brewster,  6  Jur.  [N, 
S.]  56 ;  Luahmgton  v.  Onslow,  12  Jur.  466  ;  Stephens  v.  Zap- 
reU,  2  Curt.  468 ;  Re  Beavan,  2  Curt.  369 ;  Re  Ihbitson,  2 
Curt.  337;  In  the  Goods  of  Horsford,  L.  K,  3  F.  &  D.  211.) 

It  is  insisted  by  the  appellant  that,  as  the  statute  provides 
for  the  partial  revocation  of  a  will  by  its  being  destroyed,  the 
word  destroyed  cannot  mean  annihilated,  but  is  sufficiently 
answered  by  what  was  done  in  this  case.  It  is  apparent,  how- 
ever, that  there  may  be  a  destruction  of  a  particular  part  of 
a  will  by  erasure  or  complete  obliteration,  and  that,  admitting 
that  destroyed  does  not,  as  used  in  the  statute,  mean  annihilated^ 
it  does  not  follow  that  a  will  may  be  destroyed,  by  simply 
drawing  a  scroll  through  the  signatare.  The  most  that  can  be 
said  for  what  was  done  in  the  present  case  is,  that  it  consti- 
tutes a  cancellation  of  the  signature  not  rendering  it  illegible, 
and,  as  it  was  not  witnessed  in  the  manner  required  by  section 
2330  of  the  Code,  it  is  inoperative.  The  court  did  not  err  in 
directing  a  verdict  for  the  defendant. 

The  plaintiff  introduced  as  a  witness  one  Paul  Carrel, 
aod  offer^  to  prove  by  him  that,  in  the  early  part  of  1878, 
decedent  had  a  conversation  with  the  witness,  in  which  he 
went  over  the  question  of  his  property,  and  in  his  conversa- 
tion, referring  to  the  terms  of  what  he  claimed  to  have  been 
his  will^said  that  he  had  destroyed  it,  that  the  law  would  make 
a  proper  distribution  of  his  property  to  suit  him,  and  that  his 
wife  would  now  get,  under  the  law,  what  she  would  have  got 
under  the  old  will,  and  that  he  had  destroyed  his  will  and 
should  not  make  another.  The  plaintiff,  also,  introduced  one 
Kenedy,  and  offered  to  prove  by  him  that  he  had  a  conversa- 
tion with  Mr.  Gay,  about  two  weeks  prior  to  his  death,  with 
reference  to  the  disposition  of  his  property,  in  which  he  said 
that  he  had  destroyed  his  will ;  that  he  had  made  a  will  at 
one  time,  but  had  since  destroyed  it ;  that  at  the  time  he  made 
bis  will  he  desired  his  wife  to  have  all  the  property  he  had ; 
that  since  that  time  his  property  had  more  than  doubled,  and 
that  now,  if  he  should  die,  his  wife  would  get  as  much  as  she 
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woald  at  the  time  he  made  his  will,  if  she  had  got  it  all ;  that  he 
did  not  propose  to  go  back  on  his  mother ;  that  he  ought  to 
do  something  for  her,  and  that  he  had  destroyed  his  will  and 
should  not  make  another.  The  defendant  objected  to  this  tes- 
timony and  the  objection  was  sustained.  The  appellant  assign 
this  action  of  the  court  as  error.  The  statute  requires  that  the 
act  of  destruction  or  cancellation  which  will  work  a  revocation 
of  a  will,  must  be  done  witb  the  intention  of  revoking  it. 
When  the  act  is  suflScient  to  work  a  revocation,  if  done  with 
that  intent,  the  declarations  of  the  testator  may  be  admissible 
to  show  the  intent.  (See  Bihb  v.  TIumuM,  2  W.  Black,  1043  ; 
Ha/rrmg  v.  AUen^  25  Mich.  505 ;  Sawyer  v.  Smithy  8  Mich. 
411.)  When,  as  in  this  case,  however,  the  act  done  does  not 
amount  to  a  revocation,  the  declarations  of  the  testator  are  not 
admissible  to  prove  a  revocation.  (Redfield  on  Wills,  p.  331 ; 
Staines  v.  Stewart^  8  Jur.  N.  S.  440  ;  Waiermaa^  v.  Whitney^ 
11  N.  Y.  157;  Doe  d.  ShaUowcrosa  v.  Palmer^  16  Q.  B.  747 ; 
JofCkeon  v.  Kniffen^  2  Johns.  31.) 

The  court  did  not  err  in  rejecting  the  proffered  testimony. 

Affirmed. 


See  WoodfiU  ▼.  Patton,  2  Am.  Prob.  R.  200;  LoTell  v.  Quitman,  Id.  851. 


MiLBURN  VS.  MiLBUBK. 

[60  Iowa,  411.] 

BeVOOATION   of  will    by  SUBSBQTJENT    BIBTH    of    ILLSOITIICATE 

CHILD. 

The  birth  and  recogoition  of  an  ille^timate  child  sabaeqaeiit  to  the  ezeentioB  of 
a  will  bj  the  father  revokes  such  will. 

Proceedings  to  probate  a  writing  as  the  last  will  of  Hosea 
Milbum. 

J,  B.  Youngy  for  appellant. 

Blake  &  HormeLj  for  appellee. 
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Skbvkbs,  Ch.  J.  The  plaintiff  pleaded  the  will  should  not 
be  admitted  to  probate,  because  :  ^'  Since  the  making  of  said 

pretended  last  will  and  testament,  to  wit,  on  or  about  the 

day  of  September,  ▲.  d.  1874,  at  the  residence  of  the  said 
Hosea  Milbum,  in  said  countj  of  Linn,  this  contestant  was 
born  ;  that  she  is  the  daughter  of  the  said  Hosea  Milbum  by 
Mary  E.  Baird  (now  Mary  E.  Brown),  and  was  recognized  by 
the  said  Hosea  Milbum  as  his  child,  and  such  recognition  was 
general  and  notorious." 

This  defense  was  overruled,  and  the  only  question  to  be  de- 
termined is  whether  the  court  erred  in  so  doing. 

It  must  be  regarded  as  the  settled  rule  in  this  State,  that 
the  birth  of  a  legitimate  child  to  the  testator,  subsequent  to 
the  making  of  a  will  and  before  the  testator's  death,  will  alone 
operate  as  an  implied  revocation  of  the  will.  {MbGvUom  v. 
McKemiej  26  Iowa,  510;  Negm  v,  NeguSy  46  Id.  487;  Fal- 
lon V.  Chideater,  Id.  688.) 

It  is  provided  by  statute :  "  Illegitimate  children  inherit 
from  their  mother,  and  the  mother  from  the  children.  They 
shall  inherit  from  their  father,  whenever  the  paternity  is  proved 
during  the  life  of  the  father,  or  they  have  been  recognized  by 
him  as  his  children,  but  such  recognition  must  have  been  gen- 
eral and  notorious,  or  else  in  writing."  If  the  recognition  is 
mutual,  a  father  may  inherit  from  his  illegitimate  child. 
(Code,  §§  2465,  2466,  2467.) 

Counsel  agree  that  at  common  law  an  illegitimate  child 
could  not  inherit  from  either  parent  This  being  so,  it  is  evi- 
dent that  the  common  law  rule  has  been  radically  changed  by 
statute ;  for,  under  the  statute,  such  a  child  may  inherit  from 
its  mother  as  if  it  was  legitimate.  If  there  are  both  legitimate 
and  illegitimate  children,  they  inherit  from  their  mother  share 
and  share  alike,  and  if  an  illegitimate  child  has  been  recognized 
by  its  father,  it  will  inherit  from  him  share  and  share  alike 
with  the  legitimate  children.  For  the  purpose  of  inheritance, 
an  illegitimate  child,  when  recognized  by  its  father,  stands  on 
precisely  the  same  footing  as  if  it  were  legitimate.  If  the 
father  died  intestate,  both  inherit,  and  such  right  can  only  be 
cut  off  by  a  will  of  the  father  which  is  equally  effectual  as  to 
Vol.  m.— 86 
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both  classes  of  children.  The  birth  of  a  legitimate  child  en- 
titles it  to  inherit,  but  this  is  not  so  as  to  an  illegitimate  child. 
For  mere  birth  does  not  entitle  the  latter  to  inheritance,  but 
the  notorious  recognition  does.  Such  recognition  legitimatizes 
the  child.  In  the  case  at  bar  the  testator,  after  making  the 
will,  recognized  the  plaintiff  as  his  child.  This  being  so,  the 
statute  provides  that  the  right  to  inherit  shall  from  that  time 
exist.  It  follows  that  the  plaintiff  could  onlj  be  deprived  of 
such  right  in  the  same  manner  as  a  legitimate  child,  and  that  \& 
by  a  will  executed  subsequently  to  the  birth  of  the  child.  The 
statute  does  not  provide  that  the  birth  of  a  child  subsequently 
to  the  execution  of  a  will  has  the  effect  to  revoke  it.  In  this 
respect  the  statute  makes  no  difference  between  different  ehuBses 
of  children. 

In  £ent  v.  Barker^  2  Gray,  535,  the  question  was  whether 
the  term  '^  children  "  in  a  statute  of  Massachusetts  included 
illegitimate  children,  and  it  was  held  it  did  not.  This  case  has 
but  little  if  any  bearing  on  the  question  before  us.  Beside 
this,  we  have  construed  the  word  children  as  used  in  sec- 
tion 2437  of  the  Kevision  (Code,  §  2454),  so  as  to  include  an 
illegitimate  child.  {McGuire  v.  Brovyix^  41  Iowa,  650.)  It 
seems  to  us  the  statute  under  consideration  leaves  no  room  for 
construction,  and  as  the  rule  is  that  the  birth  of  a  Intimate 
child,  after  the  execution  of  a  will  by  its  father,  has  the  effect 
to  revoke  a  will,  that,  under  the  statute,  the  same  result  must 
follow  the  birth  and  recognition  of  an  illegitimate  child. 

Eeversed. 


Davis'  Appeal. 

[100  PenD.  St.  201.] 

Lnrs  E8TATB  m  ikoomb  of  pebsokaltt. 

A  direction  by  testator  that  the  entire  principal  of  his  estate,  which  consisted  of 
personalty,  should  be  securely  inveeted,  and  so  remain  daring  the  tires  of  hu 
children  and  two  grandchUdren,  who  shoald  reoeiye  the  income  in  equl 
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sbaros,  and  upon  the  death  of  any  one  of  tbem  the  sniTiyors  should  receiye 
the  entire  income,  and,  when  all  were  dead,  the  fund  should  be  divided  amongst 
the  testator's  heirs,  creates  a  life  estate  in  the  children  and  grandchildren,  and 
the  princtpal  property  goes  to  the  executors  upon  the  trusts. 

Appeal  from  the  Orphans'  Coart  of  Philadelphia  countj. 

J6hn  Davis  died  in  August,  1879,  leaving  him  surviving  his 
-widow,  two  sons,  two  daughters,  and  two  grandchildren,  de- 
scendants of  a  deceased  son,  Robert  P.  Davis. 

In  his  will,  after  devising  all  his  estate  to  his  wife  for  life, 
testator  continued : 

"  Item.  Immediately  after  the  death  of  my  beloved  wife 
Maria  Davis,  I  desire  and  wiU  that  the  principal  of  all  my  es- 
tate be  and  remain  securely  invested,  and  that  all  of  the  inter- 
est or  income  of  said  estate  be  given  to  and  equally  divided  be- 
tween my  children  and  my  two  grandchildren  share  and  share 
alike,  the  two  latter  being  children  of  my  son  Robert  P.  Davis, 
deceased. 

^'Item.  Upon  the  death  of  one  or  more  of  the  above  chil- 
dren and  grandchildren  'tis  my  desire  and  will  that  those  re- 
maining shall  receive  the  whole  of  the  interest  or  income  of 
my  estate  share  and  share  alike. 

^^  Upon  the  death  of  all  of  the  above  children  and  grand- 
children then  'tis  my  will  that  the  principal  of  my  estate  be 
divided  amongst  my  lawful  heirs." 

Testator's  widow  died  in  October,  1879, 

Benjamin  II.  Brewster ^  for  appellant. 

Gbsek,  J.  The  very  able  argument  of  the  learned  counsel 
for  the  appellant  has  not  convinced  us  of  any  error  in  the  de- 
cree of  the  court  below.  Under  the  will  of  John  Davis,  Sr., 
the  trustee  was  not  the  mere  recipient  and  passive  holder  of 
the  legal  title,  without  duties  to  perform.  The  entire  prin- 
cipal of  the  estate  was  to  be  securely  invested  and  so  remain 
during  the  lives  of  all  the  children,  and  the  two  grandchil- 
dren, and  the  income  to  be  paid  to  them  in  equal  shares.  Up- 
on the  death  of  any  one  of  the  children  or  grandchildren,  those 
who  survived  were  to  receive  the  entire  income  of  the  fund. 
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and  when  all  were  dead  the  fnnd  itself  was  to  be  given  to  the 
lawful  heirs  of  the  testator.  Who  the  lawful  heirs  of  the  tes- 
tator raay  be,  is  of  course  very  uncertain,  but  they  cannot  pos- 
sibly be  any  of  those  who  are  to  receive  the  income  of  the 
fund,  because  these  must  all  be  dead  before  the  gift  over  can 
take  effect.  There  is,  therefore,  a  duty  to  preserve  the  estate, 
in  order  that  it  may  be  divided  amongst  those  who  are  entitled 
after  all  who  have  received  the  income  shall  have  died.  More- 
over this  duty  is  absolute.  It  is  not  in  any  sense  discretionaiy 
with  the  trustee.  Nor  is  there  any  power  of  disposal  by  will 
vested  in  the  oestuis  que  trust  for  life.  And  in  addition  to  this 
there  is  a  previous  estate  for  life  in  the  widow,  in  the  entire 
estate  of  the  decedent  real  and  personal.  The  lawful  heirs  of 
the  testator  are  not  necessarily,  by  any  means,  the  same  per- 
sons as  the  lawful  heirs  of  his  diildren  and  grandchildren. 
In  all  these  respects  the  case  differs  from  those  in  which  the 
rule  prevails  that  the  gift  of  the  produce  of  a  fnnd  is  the  gift 
of  the  fund  itself.  That  rule  is  very  carefully  stated  by  the 
present  chief  justice  in  Keen^s  Appeal^  14  P.  F.  S.  on  p.  274, 
thus :  f'  It  is  unquestionably  a  well  settled  rule  that  although 
the  interest  only  of  a  fund  be  bequeathed,  yet  if  the  bequest  be 
indefinite  and  without  an  ultimate  limitation  over,  it  will  can; 
the  principal  absolutely."  As  stated  by  Mr.  Justice  Kennedy 
in  IleUma/na  v.  Hellmany  4  Rawle,  450,  it  is  subjected  to  the 
expression  of  a  contrary  intention  by  the  testator.  Thus  Ken- 
nedy, J.,  says :  "  Prima  facie  a  gift  of  the  produce  of  a  fund 
is  a  gift  of  that  produce  in  perpetuity ;  and  it  is  consequently 
a  gift  of  the  fund  itself,  unless  there  is  something  upon  the 
face  of  the  will  to  show  that  such  was  not  the  intention."  In 
Keen^B  Appeal  the  limitation  over,  although  to  the  lawful  is- 
sue of  the  legatees  of  the  interest,  was  held  a  suflScient  expres- 
sion of  an  intention  that  the  brothers  were  to  take  for  life 
only.  In  the  present  case  the  testator  expressly  directs  that 
upon  the  death  of  one  or  more  of  the  grandchildren,  those 
who  remain  shall  take  the  whole  of  the  interest  in  equal  shares, 
and  this  process  is  to  continue  until  all  are  dead.  This  is  a 
clear  limitation  of  the  right  to  the  interest  during  the  lives  of 
the  children  and  grandchildren  in  succession  until  all  are  dead, 
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and  exclndes  the  idea  of  an  absolate  estate  in  the  principal  in 
the  whole  body  of  the  legatees.     If  snch  an  estate  were  to 
pass  it  wonld  defeat  the  right  of  the  survivors  in  succession, 
of  those  who  died,  to  the  whole  of  the  interest,  and  thus  work 
a  result  contrary  to  the  express  words  of  the  bequest.     But 
there  is  beyond  this  a  limitation  over  after  the  death  of  all  the 
legatees  of  the  interest,  of  the  whole  principal  of  the  fund,  to 
a  well  defined  class  of  persons  who  can  readily  be  ascertained. 
If  the  children  and  grandchildren  die  leaving  lineal  descend- 
ants, such  descendants  will  be  the  lawful  heirs  of  the  testator. 
But  if  they  all  die  without  leaving  any  descendants,  then  the 
fund,  being  personal  estate,  goes,  not  to  the  next  of  kin  of  the 
children  and  grandchildren,  which  wonld  include  relations  on 
the  mother's  side,  but,  by  force  of  the  limitation  of  the  will, 
only  to  such  of  the  next  of  kin  as  would  inherit  from  the 
father.    It  is  clear  then,  that  in  order  to  preserve  the  estate 
for  the  uncertain  persons  who  are  to  take  it  after  the  death  of 
all  the  legatees  for  life,  it  is  necessary  to  continue  the  legal  es- 
tate in  the  trustee  to  enable  him   to  perform  his  duties.     In 
Bacon^s  Appeal^  7  F-  F.  S.  504,  the  subject  of  the  trust  was 
real  estate  which  was  given  to  trustees,  who  were  to  receive 
the  rents  and  income  thereof,  and  pay  it  over  to  the  daughters 
during  life,  and  after  the  death  of  the  daughters  and  their  hus- 
bands to  convey  it  to  the  right  heirs  of  the  daughters  in  fee. 
On  p.  512,  Strong,  J.,  said :  "  Had  the  trust  no  other  object 
than  the  special  one  of  protecting  the  property  for  the  sep- 
arate use  of  the  daughters,  it  might  have  been  left  as  it  was 
first  constituted.     The  imposition  of  a  duty  to  receive  and  pay 
over  the  income  would  have  been  needless.     But  the  injunc- 
tion of  active  duties  during  the  life  of  each  daughter  evinces  a 
purpose  begun,  that  of  maintaining  separate  uses.     It  involved 
the  necessity  of  management  and  care  of  the  real  estate,  and  of 
preservation  for  those  entitled  in  remainder.      *      *      *      So 
long  as  active  duties  remained  to  be  performed  by  the  trustees, 
the  legal  estate  must  continue  in  them  to  enable  the  perform- 
ance."    This  being  true  of  real  estate  which  is  permanent  and 
enduring  and  requires  no  change,  it  is  still  more  true  of  a  trust 
fund  which  consists  of  securities  only  (in  this  case  stocks  and 
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bonds)  requiring  constant  care  and  watcbfniness,  and  possibly 
f  reqnent  changes.  It  is  absolutely  essential  in  such  a  case,  if 
the  trust  is  to  be  performed  at  all,  that  the  estate  of  the  trustee 
should  be  continued  until  the  trust  itself  has  expired  by  the 
limitations  -of  the  will.  It  is  almost  needless  to  add  that  the 
interest  of  the  legatees  for  life  is  an  equitable  one,  and  that 
of  those  in  remainder  a  legal  one,  since  as  to  the  latter  nothing 
is  to  be  done  but  to  divide  among  them  the  principal  of  the 
fund. 

On  the  subject  of  commissions  we  see  no  suflBcient  reason 
for  interfering  with  the  action  of  the  auditing  judge  and  the 
Orphans'  Court.  In  view  of  all  the  circumstances  it  is  not 
clear  that  the  amount  allowed  was  unreasonable. 

Decree  atBrmed  at  the  cost  of  the  appellant. 


Hawkins  vs.  Garland. 

[76  Virginia,  149.] 


Latent  AMBiounr  as  to  person  of  legatee. — Parol  evi- 
dence  ADMISSIBLE. 

Wliere  a  bequest  is  made  by  testator  to  his  namesake  "  S.  G.,  son  of  Captain  J. 
F.  S./*  evidence  is  admissible  to  show  that  one  S.  O.,  a  son  of  J.  F.  8.  was  not 
in  existence  at  the  date  of  the  wiU,  and  that  testator  knew  and  referred  to  '*  S. 
G.,  son  of  Captain  J.  F.  H." 

The  opinion  states  the  facts. 

Z.  D.  Raymond  and  J.  B,  Brockenhrough^  for  appellant. 

Jvbal  A.  Early ^  for  appellees. 

Cheistian,  J.  This  case  is  before  ns  on  appeal  from  a  de- 
cree of  the  Circuit  Court  of  the  city  of  Lynchburg. 

The  facts  disclosed  by  the  record,  so  far  as  necessary  to  be 
noticed  in  this  opinion,  are  as  follow : 
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Samuel  Garland,  Sr.,  departed  this  life  in  November,  1861. 
He  left  a  will  written  wholly  by  himself,  which  bears  date  the 
7th  of  December,  1857.  He  left  a  very  large  estate,  valued  at 
nearly  $800,000.  He  left  a  widow,'  but  no  issue.  His  next  of 
kin  consisted  of  a  number  of  nephews  and  nieces,  to  all  of 
whom  he  left  liberal  bequests. 

The  question  in  this  ease  arises  under  the  15th  clause  of 
said  will,  which  in  its  numerous  provisions  is  the  only  one  nec- 
essary to  be  noticed  in  deciding  the  controversy  in  the  court 
below,  and  which  is  now  brought  before  this  3ourt  for  review. 
That  clause  of  the  will  is  in  these  words :  "  15th.  1  give  to 
each  of  my  namesakes^  Samuel  G.  Slaughter,  son  of  Ch.  K. 
Slaughter ;  Samuel  G.  White,  son  of  Samuel  G.  White ;  Samuel, 
son  of  S.  Garland,  Jr. ;  and  Samuel  O,^  son  of  Captain  John  F, 
Slaughter^  a  bond  of  one  thousand  dollars  of  S.  S.  railroad." 

The  record  further  conclusively  shows  that  at  the  date  of 
the  will,  to  wit,  the  7th  of  December,  1857,  there  was  no  such 
person  in  existence  as  "  Samuel  G.  Slaughter,  son  of  Captain 
John  F.  Slaughter,"  and  no  such  person  was  in  existence  until 
three  or  four  years  after  the  date  of  said  will.  Then  there 
was  bom  to  John  F.  Slaughter  a  son  whom  he  named  Samuel 
G.  Slaughter. 

The  proof  in  the  cause  further  shows  conclusively  that  John 
F.  Slaughter  never  was  known  to  the  testator,  or  called  by 
him  '^  Captain  "  John  F.  Slaughter,  and  that  he  had  no  such 
title,  and  was  known  and  called  by  the  testator  simply  Jack 
Slaughter.  He  had  no  such  title  as  captain^  was  never  known 
or  called  as  such  either  by  the  testator  or  any  other  person,  and 
at  the  date  of  the  will  he  had  no  son  named  ^^  Samuel  G. 
Slaughter.'' 

All  this  is  admitted  by  the  answer  of  John  F.  Slaughter. 

Without  going  further  into  the  proofs  in  the  cause  it  is 
manifest  that  there  was  a  misdescription  of  the  person  named 
in  the  15th  clause  of  the  will  as  a  legatee  of  the  bond  of  §1,000 
in  the  said  clause  mentioned. 

The  legacy  is  to  a  namesake.  That  namesake  is  described 
as  Samtiel  G.,  son  of  Captain  John  F.  Sliughter.  There  was  no 
such  namesake  in  existence  at  the  time  of  the  execution  of  the 
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will.  There  was  no  each  person  known  to  the  testator  as  Capi. 
John  F.  Slaughter,  and  John  F.  Slaughter,  whatever  his  title, 
had  no  such  son,  and  did  not  for  years  afterwards  have  a  son 
named  after  the  testator,  Samuel  Garland. 

The  case  presented  upon  these  facts  is  one  of  a  latent  am- 
biguity within  the  very  definition  of  the  authorities. 

As  defined  by  Lord  Bacon,  ^^  a  latent  ambiguity  is*  that 
which  seemeth  certain  and  without  ambiguity  for  anything 
that  appeareth  on  the  deed  or  instrument ;  but  there  is  some 
collateral  matter  out  of  the  deed  that  breedeth  the  ambiguity .'' 
(See  Bacon's  Law  Torts,  p.  99.) 

A  latent  ambiguity  therefore  exists  in  a  sentence  or  ex- 
pression only  when  the  real  meaning  or  intention  of  the  writer 
is  hidden  or  concealed.  It  does  not  appear  on  the  face  of  the 
words  used,  nor  is  its  existence  known  until  those  words  are 
brought  into  contact  with  collateral  facts.  It  is  only  when  you 
come  to  apply  the  words,  bringing  them  alongside  the  facts 
which  existed  when  used,  and  to  read  them  in  the  exact  light 
in  which  they  were  written,  that  you  make  up  the  latent  ambi- 
guity, if  one  exists.  (Bacon's  Max.  23 ;  Green.  Ev.  §§  297, 298 ; 
Brown's  Legal  Maxims,  p.  441.) 

The  case  before  us,  therefore,  is  one  of  latent  ambiguity 
where  there  is  nothing  ambiguous  in  the  words  used,  but  where 
the  extraneous  evidence  shows  that  the  person  named  in  the 
testator's  will  as  the  object  of  the  testator's  bounty,  is  not  in 
fact  the  person  to  whom  the  testator  intended  to  make  the  be- 
quest. It  was  simply  a  misdescription  of  that  person,  made 
inadvertently  by  a  slip  of  the  pen  in  writing  the  name  and  de- 
signation. This  is  the  more  manifest  when  it  appears  that  in 
the  testator's  will  he  made  another  mistake  as  to  the  name  de- 
signating the  objects  of  his  bounty,  and  no  controversy  is  made 
with  respect  to  the  mistake  of  the  name  in  that  case,  where  he 
designates  the  legatee  as  Samuel  Ga/rland,  brother  of  Ch.  R 
Slaughter,  when  it  seems  manifest  he  meant  to  write  Samnel 
Slaughter.     (See  14th  clause  of  will.) 

Where  there  is  a  misdescription  in  a  will,  either  of  the^p^r- 
gon  to  whom  the  devise  or  legacy  is  given,  or  of  the  subject- 
matter  of  the  bequest  or  devise,  extraneous  evidence  is  always 
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admifisible  to  show  the  person  who  was  the  object  of  the  tes- 
tator's bounty,  or  the  property  actually  devised  or  bequeathed. 
When  there  is  doubt  as  to  whom  the  legacy  or  devise  was  in- 
tended, or  where  there  is  a  misdescription  of  the  property  de- 
vised or  bequeathed,  extraneous  evidence  is  always  admissible 
to  show  the  real  party  to  whom  the  devise  or  bequest  is  made, 
and  the  specific  property  which  the  testator  intended  to  devise 
or  bequeath.  This  is  familiar  law,  and  sustained  by  all  the  au- 
thorities. 

I  think  it  must  be  conceded  that  the  extraneous  evidence 
clearly  shows  that,  in  the  testator's  will  there  was  a  misdescrip- 
tion of  the  legatee,  one  of  the  subjects  of  his  bounty,  when  he 
designates  him  as  "  Samuel  Q.,  son  of  Captain  John  F.  Slaugh- 
ter," and  especially  when  he  designates  him  as  one  of  his  name- 
sakes. As  already  seen,  there  was  no  such  person  as  ^^  Samuel 
G.  Slaughter,  son  of  Captain  John  F.  Slaughter,"  in  existence 
at  the  time  of  the  execution  of  the  will.  I  think,  therefore, 
that  it  is  perfectly  plain  from  the  will  and  the  evidence  in  the 
cause  that  Samuel  G.  Slaughter  is  not  entitled  to  receive  the 
legacy  of  $1,000,  and  that  he,  upon  the  proofs  in  the  cause, 
does  not  answer  to  the  description  contained  in  the  15th 
clause  of  the  will  of  the  testator. 

I  think,  upon  the  record,  that  this  is  too  plain  for  argument, 
and  the  concession  in  the  answer  of  John  F.  Slaughter  that  he 
did  not  have  any  son  named  after  the  testator,  and  not  until 
years  after  the  date  of  the  will,  is  conclusive  of  the  case  in  this 
respect. 

The  fact  that  years  after  the  execution  of  the  will  he  had  a 
son  whom  he  named  after  the  testator  does  not  at  all  affect  the 
construction  of  the  will.  Properly  to  construe  that  will,  we 
must  put  ourselves  in  the  place  of  the  testator  and  inquire  who 
were  the  objects  of  his  bounty  under  the  15th  clause  of  his 
will.  Assuming  that  position,  we  are  bound  to  say  that  the 
son  of  John  F.  Slaughter  did  not  answer  to  the  description  of 
the  testator  as  his  namedaJce^  for  he  was  not  then  born,  and  not 
born  until  years  afterwards ;  and  he  was  not  the  son  of  Captain 
John  F.  Slaughter,  for  there  was  no  such  person  known  to  the 
testator.     It  is  very  plain,  therefore,  that  the  son  of  Captain 
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Jolin  F.  Slaughter  is  not  entitled  to  receive  this  legacy  for  the 
reasons  already  stated,  there  being  plainly  a  misdescription  of 
the  person  to  whom  the  Ibgacy  was  given  in  the  15th  daase  of 
said  will. 

But  the  main  and  important  question  is,  to  whom  shall  this 
legacy  be  paid  ?  Shall  it  lapse  because  there  is  no  hand  to  re- 
ceive it,  and  no  legatee  to  whom  it  shall  be  paid  ? 

Courts  are  always  averse  to  permitting  a  legacy  to  lapse  if 
it  can  be  found  who  was  the  legatee  intended  by  the  testator 
to  be  the  object  of  his  bounty.  In  this  respect,  as  in  all  other 
questions  concerning  the  construction  of  wills,  the  prime  object 
is  to  find  out  the  intention  of  the  testator,  and  the  coarts  will 
never  permit  a  legacy  to  lapse  if,  upon  a  fair  construction  of 
the  will  and  seeking  to  carry  out  the  intention  of  the  testator, 
it  can  find  who  was  the  legatee  the  testator  intended  to  make 
the  object  of  his  bounty. 

In  this  case  it  is  plain  thftt  a  latent  ambiguity  exists  and  is 
established  by  extrinsic  evidence.  Such  ambiguity  thus  estab- 
lished by  evidence  dehors  the  will  may  be  removed  in  the  same 
manner  by  extrinsic  evidence. 

I  can  find  no  case,  English  or  American,  after  a  careful  ex- 
amination of  the  authorities,  where  after  a  latent  ambiguity 
has  been  certainly  established,  evidence  was  rejected  which 
tended  to  show  the  real  intention  of  the  testator  and  which  was 
necessary  to  carry  that  intention  into  effect. 

As  was  said  by  Lord  Thurlow  in  Baugh  v.  Ile<id^  1  Ves. 
Jr.  257,  "  where  a  testator  uses  certain  words  which  prima 
facie  give  a  clear  account,  the  same  fact  that  enablcfe  you  to 
prove  that  there  was  a  latent  ambiguity  enables  you  to  prove 
also  what  was  his  real  intention,^' 

In  the  old  case  of  Beaumont  v.  FeUy  2  Peere  Williams, 
141,  which  was  one  of  the  first  cases  in  which  parol  evidence 
was  admitted  in  aid  of  construction,  it  was  held  that  whenever 
the  teetimany  raised  an  ambiguity,  evidence  dehors  the  will 
was  received  to  show  what  the  words  used  really  and  in  fact 
meant. 

This  case,  often  commented  upon  by  the  English  judges, 
has  never  been  departed  from,  but  the  principle  therein  de- 
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clared  has  been  universally  recognized.  (See  Jarman  on  Wills, 
ch.  14,  3d  Am.  ed.,  and  unmerous  cases  there  cited ;  Good  v» 
Needs,  F.  M.  &  W.  139 ;  Rucoch  v.  Uiscock,  5  M.  &  W.  868 ; 
"Wynn,  252,  and  cases  there  cited ;  Careless  v.  Careless,  1  Mer. 
384.) 

In  the  last-named  case  it  was  held  that  "  identification  of 
the  devisee  is  virtually  left  wholly  to  parol." 

That  case  is  singularly  like  the  one  under  consideration. 
The  legacy  there  was  to  the  testator^s  nephew  Eobert,  the  son 
of  Joseph  C.  The  testator  had  two  nephews  called  Eobei-t, 
the  one  the  son  of  his  brother  John  C,  the  other,  the  son  of 
his  brother  Thomas  C  The  testator  had  no  brother  Joseph, 
nor  was  there  any  other  Joseph  C.  This  was  held  by  Sir  Wil- 
liam Grant  to  be  a  latent  ambiguity,  and  that  the  writing  of 
the  w^ord  Joseph  instead  of  Thomas  was  a  mere  slip  of  the 
pen.  (See  also  in  this  connection  Jarman  on  Wills,  ch.  14,  3d 
Am.  ed.,  361;  2  Taylor  on  Ev.  §§  1220,  1226;  Wigram  on 
Wills,  285-6.)  See  jJso  the  leading  cases  of  Hiscock  v.  His- 
cock,  5  M.  &  W.  863,  in  which  the  principal  English  cases  on 
the  subject  are  elaborately  reviewed  by  Lord  Abinger,  and 
where  it  was  held  that  evidence  was  admissible,  not  for  explain- 
ing the  words  or  meaning  of  the  will,  but  either  to  supply 
some  deficiency  or  remove  some  obscurity  or  ambiguity- 
Where,  for  instance,  the  devise  was  on  the  face  of  it  perfect 
and  intelligible,  but  from  some  of  the  circumstances  admitted 
in  proof  an  ambiguity  arose  as  to  which  of  the  two  or  more 
persons  or  things  the  testator  intended  to  express. 

The  cases  in  our  own  court  establish  the  principle  settled  by 
the  English  court,  that  where  a  latent  ambiguity  has  been  estab- 
lished by  evidence  dehors  the  will,  extrinsic  evidence  may  also 
be  received  to  remove  the  ambiguity  and  to  show  the  real  in- 
tention of  the  testator. 

In  Maudes  AdrrHr  v.  McPhail,  10  Leigh,  199,  the  testator 
devised  all  his  negroes  *'  to  the  agent  of  The  New  Colonization 
Society  in  Africa."  Parol  evidence  was  admitted  to  show  that 
the  society  meant  was  "The  American  Colonization  Society,'* 
and  that  McPhail  was  the  agent  of  that  society,  and  that  he 
was  the  person  to  whom  the  bequest  by  the  testator  was  in- 
tended to  be  given.    And  that  intention  was  proved  in  this 
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case  by  the  declarations  of  the  testator  made  to  a  witness,  and  it 
was  upon  this  evidence  that  the  legacy  was  upheld  by  this  <»urt 
and  a  decree  rendered  delivering  the  slaves  to  McPhail  u  the 
agent  of  "The  American  Colonization  Society." 

In  the  case  of  Rorfs  Eafor  v.  Rowzie^  decided  by  this  court 
as  late  as  1874,  it  was  held  that  a  bequest  to  "The  Baptist 
Theological  Seminary  in  South  Carolina"  was,  upon  evidence. 
intended  by  the  testatrix  to  be  a  bequest  to  *'  The  Southern 
Baptist  Theological  Seminary;"  and  one  of  the  principles 
emphatically  declared  in  that  case  was  that  "  Where  the  person 
or  object  or  subject  referred  to  in  a  bequest  is  uncertain,  or 
does  not  answer  precisely  the  description  given  them  in  the 
will,  or  where  there  are  two  or  more  objects  which  answer 
equally  the  description,  resort  must  be  had  to  parol  evidence 
and  the  surrounding  circumstances  to  show  what  the  testator 
intended  by  the  expressions  which  he  used ;  and  if  such  inten- 
tion is  so  ascertained  with  sufBcient  certainty  the  bequest  is 
valid." 

Judge  Moncure,  in  delivering  the  unanimous  opinion  of  the 
court  in  this  case,  said :  "  Parol  evidence  is  always  admissible 
and  even  necessary  to  lead  us  to  the  person  or  object  and  sub- 
ject referred  to  in  a  bequest.  The  court  of  construction,  with 
the  testator's  will  in  hand,  looks  for  the  object  of  his  bounty 
and  the  thing  intended  to  be  given,  and  expects  them  to  answer 
precisely  the  terms  of  description  given  of  them  in  the  will. 
Generally  they  do,  and  there  is  no  difficulty.  Often  they  do 
not.  *  *  *  In  snch  cases  resort  must  be  had  to  parol  evi- 
dence and  the  surrounding  circumstances  to  show  what  the  tes- 
tator intended  by  the  expressions  which  he  used ;  and  almost 
always  his  intention  is  thus  ascertained  with  sufficient,  if  not 
with  unerring,  certainty.  If  it  cannot  be,  the  bequest  must 
then  fail  of  effect ;  bnt  the  court  is  always  reluctant  so  to  de- 
clare. It  will  not  require  that  the  object  or  subject  shall  have 
every  ear-mark  given  to  it  by  the  testator.  Nay,  it  may  in 
some  instances  have  different  ear-marks,  and  yet  the  description 
contained  in  the  bequest  may  be  sufficient  to  give  it  effect. 
Falsa  demonstratio  non  nocet  cum  de  corpore  constat^  is  a  max- 
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im  which  expresses  a  rale  of  construction  to  which  the  court 
lias  frequent  recourse  in  such  cases." 

Applying  these  principles  to  the  case  before  us,  I  think  it 
is  clear  that  (there  being  no  such  person  as  Samuel  G.,  son  of 
Oaptain  John  F.  Slaughter,  in  existence  at  the  time  of  the  ex- 
ecution of  the  will),  the  evidence  in  the  cause  plainly  points  to 
tbe  appellant,  Samuel  G.  Hawkins,  as  the  object  of  the  testa- 
tor's bounty  and  the  person  to  whom  he  intended  to  give  the 
legacy  of  $1,000  by  the  fifteenth  clause  t>f  his  will. 

He  was  the  namesake  of  the  testator,  named  Samuel  Gar- 
land. He  was  the  son  of  his  intimate  friend,  Captain  John  F. 
Sawkins.  He  answers  to  the  description  in  the  will — as  (1) 
my  namesake,  Samuel  G. ;  (2)  as  the  son  of  Capt.  John  F. 

Now,  if  the  word  Hawkins  had  been  written  instead  of 
**  Slaughter,"  the  appellant  would  have  answered  the  full  de- 
scription of  the  person  intended  as  one  of  his  legatees. 

It  is  manifest,  from  the  evidence  of  the  testator's  widow 
and  his  relative  and  intimate  friend  and  counsel,  Judge  Gar- 
land— whose  evidence  we  think  admissible  after  the  establish- 
ment of  the  latent  ambiguity  heretofore  referred  to — that  the 
testator  intended  to  write  the  words  Samud  G.,  son  of  Capt. 
John  F.  Hawkins,  instead  of  the  words  Samuel  G.,  son  of  Capt. 
John  F.  Slaughter ;  and  that  it  was  a  mere  slip  of  the  pen 
when  the  word  Slaughter  was  written  instead  of  Hawkins)  as 
in  the  case  of  Cardesa  v.  Careless  {supra)^  the  word  Joseph 
was  said  by  Sir  William  Grant  to  be  a  slip  of  the  pen  for  John. 
The  venerable  Judge  Garland,  the  intimate  friend  of  the  testa- 
tor, was  told  by  the  testator  that  Capt.  John  Hawkins  had  a 
son  named  after  him,  and  that  he  had  selected  three  or  four  of 
his  namesakes  to  whom  he  had  given  $1,000  each,  and  he  is 
positive  that  Samuel  Garland  Hawkins  was  one  of  the  name- 
sakes mentioned  by  him.  This  is  confirmed  by  the  evidence 
of  the  widow  of  Samuel  Garland. 

The  writing  of  the  name  of  Slaughter  instead  of  Hawkins 
is  the  more  manifest  when  it  appears  that  the  name  of  Slaugh- 
ter occurs  seven  times  in  the  will  of  the  testator  as  different 
devisees  and  legatees. 

And  it  is  a  pregnant  fact  that,  except  in  the  fifteenth 
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cianse,  John  F.  Slaaghter  is  never  spoken  of  as  Capt.  John  F. 
Slaughter,  nor  did  the  testator  in  his  lifetime  ever  call  him  by 
that  title.  Bat,  on  the  other  hand,  John  F.  Hawkins  was  al- 
ways known  and  called  by  the  testator  and  other  persons  as 
^'  Captain,"  which  was  in  fact  his  title. 

I  am  of  opinion,  therefore,  that  inasmuch  as  at  the  time  of 
the  execution  of  the  will  there  was  no  such  person  in  existence 
as  "Samuel  G.,  son  of  Capt.  John  F.  Slaughter,"  he,  it  is  plain, 
conld  not  take  the  legacy.  And  I  think  it  is  equally  clear  upon 
the  evidence  that  the  person  to  whom  the  testator  intended  to 
give,  and  did  in  fact  give,  the  legacy  mentioned  in  the  fifteenth 
clause  of  the  will,  was  Samuel  G.,  son  of  Capt.  John  F.  Haw- 
kins, the  appellant  in  this  cause,  and  that  the  said  legacy  ought 
to  be  decreed  to  him. 

I  am,  therefore,  of  opinion  that  the  decree  of  the  said  Cir- 
cuit Court  of  Lynchburg  be  reversed. 

Decree  reversed. 


Latent  amblgnUy  m  to  person  of  devisee.— Parol  evidence  cannot  be 
admitted  to  supply  or  contradict,  enlarge  or  vary  the  words  of  a  will,  nor 
to  explain  the  intention  of  the  testator,  except  in  two  specified  cases. 
1.  Where  there  is  a  latent  ambiguity  arising  dehors  the  will  as  to  the  per- 
son or  subject  meant  to  be  described,  and  2,  to  rebut  a  resulting  trust.  All 
the  cases  profess  to  proceed  npon  one  or  the  other  of  these  grounds.  Mann 
V.  Mann,  1  Johns.  Ch.  281 ;  14  Johns.  I  (Chas.  Kent). 

This  is  said  to  be  the  leading  American  case. 

Lord  Bacon  introduceii  the  distinction  between  latent  and  patent  am- 
biguity into  the  rules  of  pleading,  and  it  was  later  transferred  into  the  law 
of  evidence,  where  it  is  neither  a  philosophical,  a  substantia],  or  a  useful 
distinction.  Clayton  v.  Lord  Nugent,  18  M.  &  W.  206  (by  Alderaon,  B.); 
Cicero  Q.  Tnsc.  m,  9;  Orant  v.  Orant,  L.  Rep.  5  C.  P.  880.  See,  also, 
Bacon's  Maxims,  Reg.  28,  25;  Bacon^e  Law  Tracts,  99. 

There  must  be  a  rtai  ambiguity.  Parol  evidence  is  not  to  be  admitted 
by  way  of  conjecture  where  the  uncertainty  is  absolute,  and  identification 
impossible.  Lefevre  v,  Lefevre,  59  N.  Y.  434 ;  Smith  v.  Smith,  4  Paige, 
270;  Armistead  v.  Armistead,  82  Oeorgia.  597;  Weatherhead  v.  Sewell,  9 
Humph.  272;  Healy  v.  Healy,  9  Ir.  R.  £q.  418;  Doe  v.  Chichester,  3 
Taunt.  147. 

The  duty  of  the  court  is  one  of  interpretation^  not  one  of  formation  or 
revision.    Warren  v.  Gregg,  116  Mass.  804;  Best  v.  Hammond,  65  Penn. 
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St.  409;  Gilliam  y.  Chancellor,  48  Miss.  437  ;  Rather  ford  y.  Morris,  77  Il- 
linois, 897. 

Statements  of  intentioUj  dehorn  the  instrument,  are  not  to  be  received. 
This  iS  the  rule.  Wallize  y.  Wallize,  65  Penn.  St.  242;  Tucker  y.  Sea- 
man's Aid  Society,  7  Mete.  (Mass.)  188;  Stringer  y.  Oardiner,  27  Beay.  35; 
Sherratty.  Mountford,  L.  R  8  Gh.  928 ;  Sullivan  v.  Sullivan,  4  Ir.  R.  £q.  457 ; 
BisGOcks  y.  Hiscocks,  5  M.  &  W.  868;  Doe  v.  Martin,  4  B.  &  Ad.  771. 

But  where  the  description  given  by  the  testator  applies  equally  well  in 
all  its  parts  to  two  or  more  personti  or  things,  evidence  of  the  statements  of 
the  testator  may  be  given  to  show  his  intention  as  to  the  disposition  of 
his  property.  Cleverly  v.  Cleverly,  124  Mass.  814 ;  Pickering  v.  Pickering, 
50  N.  U.  849;  Knight  v.  Knight,  30  L.  J.  Ch.  644;  Doe  d.  Good  v.  Need, 
2  M.  &  W.  129;  Cronise  v.  Louisville  Orphans*  Home,  8  Bush  (Ky.),  371; 
Oraydon  v.  Graydon,  8  C.  E.  Gr.  (N.  J.)  230. 

The  same  rule  applies  where  two  or  more  objects  answer  partially  and 
none  perfectly  the  description  in  the  will.  Boggs  y.  Taylor,  26  Ohio  St. 
604 ;  Bible  Soc.  v.  Pratt,  9  Allen,  109 ;  Orphan  Asylum  v.  Emmons,  8 
Bradf.  144  ;  Webber  v.  Corbett,  L.  R.  16  Eq.  618. 

"  The  only  cases  in  which  evidence  to  prove  intention  is  admissible  are 
those  in  which  the  description  in  the  will  is  unambiguous  in  its  applica- 
tion to  each  of  several  subjects.^'  Lord  Abinger  in  Hiscocks  v.  Hiscocks, 
cited  above. 

Where  the  language  of  the  will  is  capable  of  a  rational  interpretation 
of  itself,  neither  the  testator^s  declarations  of  what  he  meant,  nor  the  tes- 
timony of  the  draftsman  as  to  the  meaning  of  a  clause,  nor  a  letter  to  the 
testator  from  his  solicitor,  is  competent  evidence.  Wilson  v.  0*Leary,  L. 
R.  7  Ch.  App.  448;  Provis  v.  Reed,  8  M.  &  P.  4 ;  Thomas  y.  Thomas,  6  T. 
R  671 ;  Whitaker  v.  Tatham,  7  Ring.  628;  5  M.  <&  P.  628. 

When  a  will  is  written  in  a  foreign  language,  a  translation  is  competent. 
Clayton  v.  Lord  Nugent,  cited  above. 

Where  there  is  a  contradiction  in  terms  of  settled  legal  import,  it  must 
be  explained  by  the  rules  of  interpretation,  and  extrinsic  evidence  is  not 
competent.    Weatherhead  v.  Baskerville,  11  How.  (U.  S.)  329. 

Laitials  and  ciphers  may  be  explained  by  parol  where  such  explanation 

is  possible,  e.  g^  a  bequest  to P&ge,  may  be  explained  (Price  v.  Page, 

4  Yes.  679),  because  such  a  designation  is  capable,  ordinarily,  of  some  ex- 
planation ;  but  a  gift  to  Lady ^  is  void  for  an  obvious  reason.    Hunt 

y.  Hart,  8  Bro.  C.  C.  311 ;  Kell  v.  Charmer.  23  Beay.  195. 

Evidence  as  to  the  condition  of  the  testator's  family,  property,  etc.,  is 
admissible  to  explain  a  latent  ambiguity.  Domall  v.  Adams,  13  B.  Mon. 
273;  Travis  v.  Morrison,  28  Alabama,  494;  Wooten  v.  Read,  12  Gratt. 
106;  Bond's  Appeal,  81  Conn.  90;  Richards  v.  Miller,  62  Illinois,  417; 
Blundell  v.  Gladstone,  1  Ph.  279;  12  L.  J.  Ch.  226;  Camoys  v.  Blundell, 
1  H.  L.  Cases,  778. 


560  AMERICAN  PBOBATB  REPORTa 

The  qnestioii  of  latent  and  patent  ambignities,  arising  in  oontractB  or 
other  writings  inter  vtoM,  is  leas  likely  to  be  of  paramonnt  importaBce^ 
and  less  latitnde  is  allowed  osnally  in  construing  snch  inatmments  than 
prevails  in  the  case  of  wills.  See  Wigram's  Propositions,  II ;  Wells  t. 
Wells.  L.  R  18  £q.  605;  Grant  v.  Grant,  L,  R.  5  C.  P.  737 ;  City  Bank  t. 
Adams,  45  Maine,  175,  455;  Shaw  y.  Bhaw,  50  Id.  94;  Board  of  Edncation 
▼.  Eeenan,  55  California,  642 ;  Goff  t.  Roberts,  73  Missouri,  570 ;  Bradley 
Y.  Wash.,  etc,  Co.  18  Peters,  89;  U.  S.  y.  Peck,  103  U.  8.  64;  Jackson  t. 
Peirine,  35  N.  J.  Law,  137;  Elliott  y.  Horton,  38  Gratt  766. 


Flikn  vs.  Funn. 

[4  Delaware  Oh.  44.]     « 


AlLOWAITOB  for  support  of  infant  out  of  INTERX8T   OJS   LEG- 
ACY PAYABLE  AT  MAJORITY. 

An  allowance  may  be  made  for  maintenanoe  and  edacation  out  of  the  interest  up- 
on legadea  payable  to  in&nts  at  their  majority,  with  limitationa  OYer  In  out 
of  death  under  age. 

Bill  in  equity  by  the  two  children  of  Lewis  C.  Flinn  to 
compel  the  latter's  executors  to  pay  annually  the  accraed  and 
accruing  interest  on  legacies,  held  for  the  benefit  of  certain 
children,  to  their  guardian,  to  be  applied  to  their  maintenance 
and  education. 

The  testator's  will  read : 

"  Item.  I  will  and  bequeath  to  my  lawful  issue  (if  there  be 
any,  and  if  such  live  to  arrive  at  the  age  of  twenty-one  years) 
the  remaining  two-thirds  of  said  residue  or  remainder  of  my 
estate,  share  and  share  alike,  to  them,  their  heirs,  and  assigns 
forever." 

^'  Item.  It  is  my  will  that  the  legacies  due  to  minors  be  held 
in  the  hands  of  my  executors  at  five  per  cent,  per  annnm  from 
one  year  after  my  decease,  to  be  paid  to  them  as  they  severally 
arrive  at  the  age  of  twenty-one  years." 

*^  Item.  But  in  case  of  the  death  of  any  of  the  minor  heirs 
while  in  their  minority,  then  their  share  of  my  estate  shall  be 
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equally  divided  among  my  surviving  brothers  and  sisters  or 
their  lawful  issue  share  and  share  alike,  and  I  constitute  and 
appoint  Joanna  Flinn  (my  wife)  and  John  J.  FHnn  and  Evan 
T.  Flinn  executors  of  this  my  last  will  and  testament." 

Lore^  for  complainants. 

S.  M.  HarringtoThy  for  defendants. 

The  Chanoellob.  It  has  always  been  the  policy  of  courts 
of  equity  to  make  legacies  to  infant  children  available  for  their 
maintenance  during  their  minority.  In  order  to  accomplish 
this  desirable  end,  such  legacies  have  been  made  an  exception 
to  the  general  rule  as  to  the  time  from  which  interest  begins  to 
run  upon  a  legacy.  It  has  therefore  been  uniformly  held  that 
legacies  to  infant  children  carry  interest  from  the  death  of  the 
testator  and  not  from  a  year  after  as  in  other  cases.  (2  Koper 
on  Leg.  ch.  20,  p.  1245  and  note,  p.  1257  et  seq,  /  Beckford  v. 
Tobirij  1  Ves.  Sr.  308 ;  HiU  v.  BiU,  3  Ves.  &  B.  183 ;  Mac- 
pherson  on  Infants,  234-4:1.) 

The  same  principle  has  been  indirectly  recognized,  very 
emphatically,  in  cases  where  this  exception  has  been  referred 
to  for  purposes  of  illustration.  {Loumdes  v.  LowndeSy  15  Ves. 
301 ;  lia/ven  v.  Waite,  1  Swanst.  558 ;  Crichett  v.  Dolby ^  3 
Ves.  17.) 

This  exception  to  the  general  rule  holds  good,  whether  the 
testator  has  expressly  directed  the  maintenance  of  the  children 
or  no.  {Peti  v.  FeUowSy  1  Swanst.  561,  note.)  If  no  main- 
tenance is  provided,  then  the  court  will  give  interest  for  the 
purpose  of  securing  maintenance  and,  as  appears  from  the  cases 
already  cited,  the  interest  commences  from  the  death  of  the 
testator,  because  then  the  necessity  arises.  The  interest  is  al- 
lowed because  the  court  presumes  it  to  have  been  the  inten- 
tion of  the  testator  to  provide  for  the  maintenance  of  his  child. 
{Lesiie  v.  Lesliey  Lloyd  &  Gould,  1,  and  note.)  So  if  the  tes- 
tator expressly  directs  maintenance  out  of  the  legacy  or  its  in- 
come, the  direction  will  be  held  to  apply  from  the  tinie  of  his 
death.  In  the  case  of  children,  it  is  immaterial  whether  there 
Vol.  m.— 36 
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is  a  direction  for  niaintenaiice  or  do.  The  only  diBtinction 
drawn  between  the  two  classes  of  cases,  where  maintenance  k 
directed  and  where  it  is  not,  is  that  in  the  case  of  natural  chil- 
dren and  in  other  cases  where  the  testator  pats  himself  in  loco 
parenti9.  If  maintenance  be  directed,  the  exception  is  extended 
to  cover  these  cases  and  the  interest  rnns  from  the  testator's 
death.  {Newman  v.  Bateson^  3  Swanst.  689  ;  DouHing  v.  7y- 
reU,  2  Rnss.  &  Myl.  343 ;  Wilson  v.  Maddeson^  2  Yon.  &  ColL 
372.)  The  American  cases  lay  more  stress  upon  the  circum- 
stance that  there  is  no  other  provision  for  maintenance  for  the 
child,  and  in  snch  cases  interest  is  uniformly  given  and  allowed 
from  the  death  of  the  testator.  This  doctrine  is  very  well 
stated  by  Judge  Story,  in  Sullivan  v.  Winthrcpy  1  Sumn.  13, 
thus :  '*  There  are  exceptions  to  tbe  general  rule,  as  to  interest 
on  legacies  :  one  is,  where  a  legacy  is  given  by  a  parent  to  an 
infant  child,  who  is  otherwise  unprovided  for ;  for  there, 
upon  the  presumed  intention  of  the  parent  to  fulfill  his  moral 
obligation  to  maintain  his  child,  interest  will  be  allowed,  from 
the  death  of  the  testator,  as  a  maintenance  for  the  child*  when 
no  other  fund  is  applicable  for  such  maintenance.  And  thie 
is  equally  true  whether  a  future  time  is  fixed  for  the  payment 
of  the  legacy  or  no  time  is  fixed  by  the  will." 

To  the  same  effect  says  Chancellor  Kent,  in  LupUm  v.  Lup- 
ion,  3  Johns.  Ch.  628 :  "  With  respect  to  the  question  of  inter- 
est it  may  be  proper  to  observe,  that  the  general  rule  is,  that  a 
legacy  payable  at  a  future  day  does  not  carry  interest  until 
after  it  is  payable,  unless  it  be  a  legacy  to  a  child  payable  at  a 
future  day,  and  the  child  has  no  other  provision,  nor  any  main- 
tenance, in  the  meantime,  allotted  by  the  will.  If  there  be  no 
such  provision,  the  legacy  carries  interest  immediately,  on  the 
presumption  that  the  parent  must  have  intended  that  the  child 
should,  in  the  meantime,  be  maintained  at  his  expense." 

In  Bite  v.  Hite,  2  Rand.  409,  the  legacy  was  $1,000  each 
to  thirteen  children,  with  direction  to  the  executors  to  sell  the 
estate  and  pay  debts  and  legacies,  and  the  residue  was  be- 
queathed to  the  same  legatees ;  there  wap  no  other  provision 
for  children.    Interest  was  decreed  to  the  children  from  the 
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<leath  of  the  testator.  Eyre  v.  OoLdingy  5  Binney,  475,  is  a  case 
resting  apon  the  same  principles  as  those  last  cited. 

It  will  be  observed  that  in  these  cases,  as  in  the  present 
one,  there  was  in  the  will  no  provision  for  the  children,  ex- 
cept the  legacies  nnder  consideration.  The  decisions  go  some- 
what beyond  the  necessary  application  of  the  law  to  those 
cases,  in  saying  that  the  al)8ence  of  any  other  provision  is 
necessary  to  bring  the  legacy  within  the  exceptions  as  to  in- 
terest, and  to  entitle  the  legatee  to  interest  from  the  death 
of  the  testator.  It  may  be  remarked  that  the  English  cases, 
dome  of  which  I  have  referred  to,  and  very  many  more  it  is 
uDnecessary  to  cite,  do  not  lay  the  same  stress  npon  this  cir- 
cnmetance,  and  it  may  be  questioned  whether  they  sustain  the 
Umitation  set  up  in  these  American  cases.  Suffice  it  to  say 
that  this  particular  point  is  not  necessary  to  be  considered 
here,  and  -therefore  should  not  be  determined, — because,  in 
the  will  of  their  father,  the  complainants  are  wholly  unpro- 
vided for  otherwise  than  by  these  legacies. 

A  feature  of  this  case,  however,  which  should  be  adverted 
to,  is  the  limitation  over.  In  many  cases  which  have  been  ad- 
judicated upon  this  subject  the  same  feature  was  present.  In 
none  of  them  is  it  treated  as  any  objection  to  the  relief 
sought.  Such  legacies  have  been  uniformly  treated  as  vested 
legacies  subject  to  a  subsequent  condition.  Harvey  v.  Harvey^ 
2  P.  Wms.  20,  is  a  case  almost  identical  as  to  facts.  In  Bitzer^s 
Es^T  V.  Hahn  and  wife^  14  S.  &  B.  232,  a  legacy  to  children 
and  grandchildren,  limited  over  on  the  death  of  any  one  with- 
out issue,  or  under  age,  was  held  to  be  not  contingent,  but 
vested  in  proBsenti^  liable  to  be  divested  on  the  happening  of 
a  future  contingency,  in  which  case,  it  is  said  by  the  court, 
the  Court  of  Chancery  always  decrees  interest  until  the  infant 
comes  of  age.  A  similar  case  was  Taylor  v.  Johnson^  2  P. 
Wms.  504. 

The  principle  of  treating  as  children,  in  this  respect,  those 
to  whom  the  testator  stood  in  loco  parentis^  has  been  extended 
to  cover  legacies  to  a  niece,  where  payment  was  to  be  made 
when  the  legatee  married  or  arrived  at  the  age  of  twenty-one, 
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With  a  limitation  over.     {Aroherly  v.  WhedeVy  1  P.  Wms.  783 ; 
Nichols  V.  Oahome^  2  lb.  419.) 

From  many  of  the  cases  already  cited,  as  well  as  many 
others  which  might  be  referred  to,  there  can  be  no  donbt  of 
the  power  of  this  court  to  decree  the  application  of  interest 
upon  sach  legacies  to  the  maintenance  of  the  children. 

The  only  points  npon  which  any  argument  might  be  made, 
as  to  the  effect  of  the  authorities,  are.  how  far  the  exception 
in  favor  of  children  may  be  extended  beyond  children  to  those 
to  whom  the  testator  stands  in  loco  parentisy  and  whether,  if 
there  be  any  other  provisions  in  the  will,  the  case  may  still 
be  treated  as  within  the  rule  allowing  interest  from  the  death 
of  the  testator.  In  the  present  case  neither  of  these  ques^ 
tions  arise. 

Nor  is  there  any  question  here  as  to  the  allowance  of  inte*- 
est  or  as  to  the  time;  the  only  question  here  is  as  to  the 
power  of  this  court  to  decree  the  application  of  that  interest 
to  the  maintenance  of  the  children.  The  cases  cited  simply 
show  how  much  farther  the  courts  have  gone  than  is  necessary 
to  afford  the  relief  now  prayed. 

I  am  therefore  of  opinion,  that,  in  equity  and  according  to 
the  true  intent  and  meaning  of  the  testator,  in  the  bequests 
made  to  his  children,  they  are  entitled  to  be  allowed  ont  of  the 
annual  interest  of  their  respective  shares  a  sum  snfBcient  for 
their  maintenance  and  education  during  their  infancy. 

The  excess  of  interest  on  their  respective  shares  above  one 
hundred  dollars  appears  from  the  bill  and  answer  to  be  neces- 
sary for  that  purpose,  and  that  portion  of  the  interest,  accrued 
and  to  accrue,  will  be  directed  to  be  paid  to  their  guardian  for 
that  purpose. 
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PoMEBOT  VS.  Mills. 

[87  New  Jersey  Eq.  578.] 

Upon  what  oommisbions  allowed. — What  is  "final 


*rhere  may  be  a  "final  settlement''  of  exeentor^s  accounts  thougrh  it  appear  that 

farther  property  may  come  to  hand  for  distribution. 
O>mmis8ion8  may  be  charged  on  the  gross  ralne  of  stocks  belonging  to  testator 

but  held  by  his  brokers  and  snbseqaently  sold  by  them  to  repay  advances. 
Commissions  may  be  allowed  on  any  personal  property  coming  to  hand  that  ha^ 

a  money  ralne. 
Commissions  can  only  be  allowed  for  what  has  been  done  and  not  for  what  may  be 

requisite  to  fully  execute  the  wilL 

The  opinion  states  the  case. 

«7]  E.  Ward  and  J.  D.  BedUy  for  appellants. 

H.  C.  Pitney  and  Barker  Oummerey  for  respondent. 

Dixon,  J.  This  is  an  appeal  from  an  order  of  the  Prerog- 
ative Court,  reducing  the  commissions  of  executors  as  allowed 
by  the  Orphans'  Court  of  Morris  county.  The  appellants,  re- 
siduary legatees  under  the  will,  complain  that  the  allowance  is 
still  too  large.  The  respondent,  one  of  the  executors,  contends 
that  the  order  of  the  Prerogative  Court  is  not  appealable.  In 
Anderson  v.  Ben^y^  2  McCart.  232,  it  was  decided  that  an  appeal 
lies  to  the  Prerogative  Court  from  an  order  of  the  Orphans' 
Court  fixing  the  amount  of  executors'  commissions,  the  decis- 
ion resting  upon  the  language  of  the  constitation,  that  ^^  all 
persons  aggrieved  by  any  order,  sentence  or  decree  of  the 
Orphans'  Court  may  appeal  from  the  same,  or  any  part  there- 
of, to  the  Prerogative  Court."  By  a  supplement  to  the  Pre- 
rogative Court  act,  approved  February  17th,  1869  (Rev.  p.  221), 
the  right  of  appeal  from  that  court  to  this  was  conferred  in 
identical  terms  upon  "  all  peraons  aggrieved  by  any  order  or 
decree."  This  supplement,  being  constitutional  {Harris  v. 
Vanderveer^a  Exr.^  6  C  F.  Or,^  424),  should  receive  the  same 
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interpretation  as  had  before  been  given  to  its  words  in  tbe 
constitution  itself.  The  right  of  appeal  must  therefore  be 
sustained. 

In  assailing  the  order  of  the  court  below,  the  appellants  first 
insist  that  the  Ordinary  allowed  larger  commissions  than  are 
permitted  by  the  statute  regulating  such  matters.  This  stat- 
ute is  section  110  of  the  Orphans'  Court  act  (Rev.  p.  776),  to 
the  effect  that : 

"  On  the  settlement  of  the  accounts  of  executors,  adminis- 
trators, guardians  or  trustees  under  a  will,  their  commissions, 
over  and  above  their  actual  expenses,  shall  not  exceed  the  fol- 
lowing rates :  on  all  sums  that  come  into  their  hands,  not  ex- 
ceeding one  thousand  dollars,  seven  per  centum  ;  if  over  one 
thousand  dollars  and  not  exceeding  five  thousand  dollars,  four 
per  centum  on  such  excess ;  if  over  five  thousand  dollars  and 
not  exceeding  ten  thousand  dollars,  three  per  centum  on  such 
excess ;  and  if  over  ten  thousand  dollars,  two  per  centum  on 
such  excess ;  provided,  that  tbe  commissions  of  executors  and 
administrators  in  any  estate  where  the  receipts  exceed  the  sum 
of  fifty  thousand  dollars  shall  be  determined  by  the  Orphans' 
Court  on  the  final  settlement  of  their  accounts  according  to 
the  actual  services  rendered,  not  exceeding  five  per  centum  on 
all  sums  which  come  into  their  hands." 

The  allowance  to  these  executors  being  three  per  centum  on 
$517,533  01,  must  find  its  warrant  in  the  proviso  just  recited, 
and  the  appellants  insist  that  the  settlement  of  accounts  upon 
which  this  allowance  was  made  was  not  a  final  settlement  with- 
in the  meaning  of  that  proviso.  This  claim  is  based  upon  the 
fact  that  there  appears  to  be  a  power  to  sell  lands  vested  in  the 
executors  and  not  yet  executed,  and  also  a  suit  pending  in  a 
foreign  State  on  behalf  of  the  testator,  to  the  proceeds  of  which 
(if  any)  the  executors  will  be  entitled,  and,  therefore,  further 
accounts  will  hereafter  be  required,  and  so  the  present  cannot 
be  called  Kjmal  settlement. 

The  apparent  reason  for  emphasizing  this  word  "final,'* 
which  is  suggested  by  the  collocation  of  the  phrases  "  settle- 
ment  of  accounts"   and   "final  settlement  of  accounts"  in 
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the  same  section,  vanishes  when  we  notice  that  this  proviso 
iBvas  at  first  enacted  as  a  separate  law  (P.  L.  of  1867,  p. 
979),  and  obtained  its  present  place  only  in  the  Revision 
of  1874.  Such  change  of  position  does  not  alter  its  signif- 
icance. {State  V.  Kingsland^  3  Zab.  85 ;  In  re  Thomas  Mur- 
J)hy^  3  Zab.  180;  Ruckman  v.  Ransom^  6  Vr.  565;  Marts 
V.  Cumberland  Ins,  Co,  15  Vr.  478.)  The  expression  "final 
settlement  of  accounts  "  did  not  originate  with  this  proviso,  but 
occurs  in  section  108  of  the.  Orphans'  Court  act,  which  has  ex- 
isted ever  since  1784.  (Pat.  59,  §  17;  Elmer's  Dig.  360,  §  32.) 
In  this  section  it  is  plainly  applied  to  a  settlement  after 
which  further  moneys  may  come  to  hand  for  administration, 
and,  therefore,  it  cannot  be  regarded  as  necessarily  equivalent 
to  "  the  settlement  of  final  accounts."  Its  correct  meaning  is 
indicated  in  Stevenson^s  Admr,  v.  Phillips*  JScr.  1  Zab.  70. 
When  an  executor  or  administrator  presents  his  accounts,  pur- 
porting to  charge  himself  with  everytiiing  that  he  has  received, 
and  to  credit  himself  with  everything  that  he  has  disbursed, 
and  to  show  the  balance  on  hand  for  distribution  among  the 
legatees  or  next  of  kin,  and  the  court,  after  due  notice  to  par- 
ties interested,  makes  decree  approving  and  allowing  such  ac- 
counts, that  is  a  final  settlement  of  the  accounts,  even  though 
it  appear  that  there  is  still  outlying  property  of  the  decedent 
which  may  yet  come  into  the  accountant's  possession  for  ad- 
ministration. As  to  the  subject-matter  on  which  it  operates, 
the  settlement  is  final.  {State  v.  Banford,  6  Hal.  71,  73; 
Slack  V.  Whitally  1  Stock.  572,  585.)  Such  is  the  character  of 
the  present  account  and  decree,  and  the  case  comes  within  the 
proviso  mentioned. 

The  appellants  next  insist  that  the  commissions  are  exces- 
sive, because  allowed  on  too  large  an  aggregate  and  at  too  high 
a  rate. 

Included  in  the  aggregate  of  the  estate  are  five  hundred 
shares  of  stock,  which  had  been  bought  by  the  testator  tlirough 
a  firm  of  brokers  wherein  his  son,  one  of  the  executors,  was  a 
partner,  and  which  were  held  by  that  firm  to  secure  $38,795  71, 
advanced  by  it  towards  the  purchase.  The  stock  was  sold, 
.after  the  testator's  death,  by  order  of  his  executors,  for  $50,550, 
and  this  sum  is  placed  in  the  account.    The  appellants  claim 
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that  on  only  the  amount  actually  realized  by  the  estate,  after 
the  payment  of  the  brokers'  advances,  about  $11,000,  should 
commissions  be  allowed.  But  we  think  otherwise.  The  stock 
really  belonged  to  the  testator,  and  the  claim  of  the  broken 
was  his  personal  indebtedness,  and  it  became  part  of  the  execa- 
tors'  duty  to  determine  how  they  would  dispose  of  that  prop- 
erty, and  how  they  would  pay  that  debt.  The  reaponsibility 
of  due  administration  was  cast  upon  them  and  they  met  it.  If 
they  did  not  take  manual  possession  of  the  stock  (and  perhapa 
they  did  even  that,  since  one  of  them  was  a  member  of  the 
brokers'  firm),  they  assumed  actnal  control  of  it,  making 
the  brokers  their  mere  agents.  Through  these  agents  they  sold 
it,  and  the  proceeds,  coming  into  the  hands  of  their  'agents, 
came,  in  law,  into  their  own  hands.    This  satisfies  the  statote. 

Another  large  part  of  the  estate  consisted  of  securities 
which  the  executors  received  and  inventoried  at  their  market 
value,  and  afterwards  transferred  to  the  legatees  as  so  much 
cash.  These  are  properly  included  in  the  aggregate.  The  stat- 
ute was  not  designed  to  limit  commissions  to  the  mere  money 
received.  {Cairns  v.  Chauhertj  9  Paige,  160.)  So  to  interpret 
it  would  often  constrain  these  officers  to  do  what  would  be  for 
the  disadvantage  of  those  whose  interests  were  intrusted  to 
them,  to  convert  into  cash  what  could  easily  be  divided  and 
might  better  be  preserved  in  specie,  or  else  abandon  all  right 
to  compensation  for  service  rendered  and  risk  incurred.  Such 
interpretation  would  also  be  opposed  to  the  uniform  practice 
of  our  Probate  Courts.  We  think  commissions  may  be  allowed 
upon  any  personal  property  that  comes  to  hand  having  a  money 
value.  Its  reception  gives  the  right  to  some  compensation; 
how  much,  depends  on  other  circumstances  which  the  statute 
submits  to  judicial  discretion. 

A  third  item  in  the  aggregate  is  the  par  value  of  three  hun- 
dred and  thirty  shares  of  stock  in  the  Third  National  Bank  of 
St.  Louis.  This  never  came  under  the  executors'  controL  It 
passed  into  the  hands  of  an  administrator  ctim  testamento  an- 
nexoj  appointed  in  Missouri,  and  was  by  him  transferred  direct- 
ly to  the  legatees.    This  item  should  be  struck  out. 

The  aggregate  is  thus  reduced  to  $484,233  01.     We  think 
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three  per  centnm  on  this  sum,  $14,527,  exceeds  proper  com- 
pensation. The  statute  requires  the  allowance  to  be  made  "  ac- 
cording to  the  actual  services  rendered,"  and  with  reference  to 
the  actnal  pains,  trouble  and  risk  incurred  in  settling  the  estate, 
rather  than  in  respect  to  the  quantum  of  estate.  In  the  present 
case  the  estate  was  almost  entirely  made  up  of  securities  read- 
ily salable  in  the  "New  York  market,  which  were  either  sold  there 
by  the  firm  of  brokers  already  mentioned,  at  the  usual  com- 
mission, or  transferred  by  the  executors  to  the  legatees  in  specie^ 
The  indebtedness  of  the  testator  was  very  slight,  no  litigation 
attended  the  administration,  and  the  executors  were  prepared 
to  settle  their  accounts  in  about  a  year  after  the  probate  of  the 
will.  Seldom  could  an  estate  of  such  magnitude  be  adminis- 
tered with  so  little  "  pains,  trouble  and  risk "  as  were  needed 
by  this  one.  On  the  other  hand,  it  is  to  be  remembered  that 
the  provisions  of  the  will  have  been  executed  thus  far  with  dis- 
cretion, fidelity  and  promptitude,  and  these  qualities  form 
highly  valuable  elements  in  the  services  rendered.  One  of  the 
executors  is  a  counselor  of  this  State,  and  while  he  cannot  be 
allowed  counsel  fees  aside  from  commissions,  yet  the  fact  that 
his  professional  skill  has  made  it  unnecessary  to  invoke  other 
le^l  assistance  may  justly  be  regarded.  Taking  all  things  into 
consideration,  we  think  two  per  centnm  on  the  aggregate 
of  $484,233  01  will  be  a  reasonable  compensation  to  the  ex- 
ecutors. 

It  mnst  be  understood  that  this  allowance  covers  only  what 
has  already  been  done,  and  the  distribution  of  the  balance  which 
this  amount  shows.  The  statute  does  not  permit  us  to  compel 
the  estate  to  pay  in  advance  for  what  may  yet  be  requisite  to 
fully  execute  the  will,  and  for  obvious  reasons,  which  the  Ordi- 
nary sufficiently  indicates  in  his  opinion  in  this  cause,  such  a 
course  would  be  unjust. 

•  The  orders  of  the  Orphans'  Court  and  the  Prerogative  Court 
will  therefore  be  reversed,  and  the  record  remitted  for  the 
entry  of  a  decree  in  accordance  with  this  opinion. 
Decree  unanimously  reversed. 
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Handy  vs.  GoLiiiNS. 

[60  Maryland,  229.] 

Exbcutor's  right  to  oommibsionb  on  debt  op  tbctator 
bequeathed  hih. 

An  execntrix  is  entitled  to  the  interest  ettachecl  by  the  will  to  a  legacy  giren  her 
although  she  had  cash  in  hand  Bnfficient  at  testator's  death  to  pay  the  same. 

An  execntrix  is  not  entitled  to  commissions  on  a  debt  due  testator  and  specifically 
bequeathed  her  by  him. 

Appeal  from  the  Orphans*  Court  of  Baltimore. 
The  opinion  states  the  case. 

Wm.  S.  Bryauj  for  appellant. 

jp'.  W.  Brune,  and  Stewart  Brown  ^  for  appellee. 

Miller,  J.  William  H.  Collins  died  on  the  1  st  of  June,  1881, 
leaving  a  will  by  which  he  appointed  his  widow,  Frances  C.  Col- 
lins, his  sole  executrix.  His  personal  estate,  according  to  the  in- 
ventory, amounted  to  a  little  over  $181,000,  and  consisted  mainly 
of  Baltimore  City  Stock.  Besides  this  he  held  two  bonds  or  sin- 
gle bills  executed  to  him  by  B.  Johnson  Barbour,  of  Virginia, 
the  brother  of  his  wife,  one  for  $20,000,  and  the  other  for 
$6,000.  These  were  the  only  debts  due  to  him,  and  the  debts 
he  owed  were  few  and  of  small  amoimt.  By  his  will  he  gave 
and  bequeathed  to  his  wife  the  two  **  bonds  or  single  bills  "  of 
Barbour,  sundry  legacies  of  stock,  furniture  and  money,  and 
also  his  dwelling-house  and  lot  on  North  Calvert  street.  Then, 
after  giving  a  number  of  pecuniary  legacies  to  other  persons, 
he  devised  and  bequeathed  all  the  rest  and  residue  of  hie  estate 
to  four  named  parties,  his  cousins,  of  whom  the  appellant  is 
one.  He  left  no  children  or  descendants  of  children  survivinsr 
him.  The  executrix  accepted  the  trust,  gave  bond,  and  on  the 
15th  of  February,  1882,  she  propounded  to  the  Orphans'  Court 
her  first  administration  account.  To  the  passage  of  that  ac- 
count the  appellant  interposed  a  number  of  exceptionsy  and 
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from  the  order  of  the  court  overruling  some  of  these  exceptions 
and  sustaining  others  this  appeal  is  taken.  It  becomes  then  our 
doty  to  consider  such  parts  of  the  order  as  are  adverse  to  the 
appellant,  or  of  which  he  complains. 

The  court  by  its  order  allowed  the  executrix  commissions  at 
the  rate  of  seven  and  a  half  per  cent.,  and  to  this  objection  is 
made.  The  law  declares  that  commissions  to  executors  and  ad- 
ministrators shall  be  at  the  discretion  of  the  Orphans'  Court, 
not  under  five  and  not  exceeding  ten  per  cent.  (Code,  art.  93> 
sec.  5),  and  it  is  clearly  settled  that  the  rate  fixed  by  that  court 
in  the  exercise  of  this  discretion,  within  the  prescribed  limits, 
is  not  a  subject  of  review  on  appeal.  (  Wilson  v.  Wilson^  3  G. 
&  J.  20.)  While  this  general  proposition  is  conceded,  the  ap- 
pellant's  counsel  nevertheless  contends  that  under  the  provis- 
ions of  this  will  the  Orphans'  Court  could  not  iri'evocably  fix 
the  rate  of  commissions.  In  the  clause  of  the  will  appointing 
the  executrix,  the  testator  "  asks  "  the  Orphans'  Court  to  accept 
such  security  on  her  bond  as  she  may  be  able  to  furnish,  as  he 
is  satisfied  she  will  faithfully  settle  up  his  estate,  and  in  this 
connection,  adds  '^  and  I  intend  she  shall  be  allowed  as  my  ex- 
ecutrix reasonable  commissions.^^  The  argument  then  is  to  this 
eflFeet : — "  The  testator,  if  he  had  so  chosen,  had  the  right,  in 
view  of  the  provision  he  had  already  made  for  her  in  his  will,, 
to  determine  that  his  executrix  should  receive  no  commissions 
whatever  (Code,  art.  93,  sec.  6) ;  and  as  he  could  thus  take 
away  all,  he  could  as  a  necessary  consequence,  take  away  any 
part,  or  limit  the  commissions  as  he  pleased.  Now  he  says  he 
intends  she  shall  be  allowed  reasonable  commissions.  He  knew 
if  he  said  nothing  that  the  Orphans'  Court  could  allow  commis- 
sions in  their  discretion.  He  therefore  did  not  mean  to  leave 
the  matter  to  the  discretion  of  that  court.  He  meant  that  she 
should  have  a  reasonable  compensation  for  the  services^  to  be 
determined,  not  by  discretion,  but  by  the  facts  of  the  case,  as 
shown  ifc  evidence  ;  and  that  this  quantum  meruit  is  to  be  as- 
certained by  the  court  in  the  ordinary  way  upon  testimony 
taken  before  it,  and  its  judgment  thereon  is  the  subject  of  ap- 
peal and  review  as  well  as  is  its  finding  upon  any  other  question 
of  fact."    But  the  answer  to  this  argument  is  obvious.    The 
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fiection  of  the  Code  referred  to  (art.  93,  §  6)  declares  that:  "If 
anything  be  bequeathed  to  an  execator  bj  way  of  compensation, 
no  allowance  of  commissions  shall  be  made  nnless  the  said  com- 
pensation shall  appear  to  the  court  to  be  insufficient ;  and  if  so, 
it  shall  be  reckoned  in  the  commission  to  be  allowed  by  the 
court."  To  bring  a  case  within  the  operation  of  this  section 
the  bequest  in  the  will  mnst  be  erpressly  made  to  the  executor, 
in  lieu,  or  by  way,  of  compensation  for  his  services  as  executor, 
and  even  then  the  discretionary  power  is  still  left  to  the  court 
of  allowing  more,  unless  indeed  the  bequest  should  be  in  exceu 
of  the  maximum  limit  of  ten  per  cent.  Ko  such  bequest  is  to 
be  found  in  the  will  before  us.  On  the  contrary  the  testator 
expressly  declares  that  he  intends  the  provision  made  for  hii 
wife,  which  he  believed  would  "  about  fairly  represent  the  one- 
half  part  of  my  net  estate,  shall  be  in  full  of  her  claim  as  mj 
widow  in  and  to  my  estate,  real,  personal  and  mixed."  And 
apart  from  the  provisions  of  this  section  of  the  Code,  it  faaa 
been  explicitly  decided  that  a  testator  cannot  by  anything  put 
in  his  will  in  any  wise  affeci  the  commissions  which  the  law  al- 
lows his  executor.  He  cannot  deprive  the  executor  of  such 
commissions,  nor  cut  them  down,  nor  take  away  the  discretion 
vested  in  the  Orphans'  Court.  {McKim  v.  Duncan^  4  Gill,  72 ; 
State^  use  of  Manning  v.  Baher^  8  Md.  49.)  In  fact,  where 
there  has  been  a  full  administration,  even  the  court  has  no 
power  to  deprive  him  of  the  minimum  amount  which  the  law 
^ves  him ;  for,  as  was  said  in  the  case  last  cited,  ^^  the  law 
commands  an  allowance  to  a  certain  amount,  and  it  is  not  with- 
in the  power  of  either  court  or  testator  to  defeat  it."  Nor  has 
the  doctrine  of  election  any  application  here.  The  general  rule 
that  a  man  shall  not  take  a  benefit  under  a  will,  and  at  the  same 
time  defeat  the  provisions  of  the  instrument,  finds  its  applica- 
tion in  cases  where  the  will  devises  property  of  the  testator  to 
him,  and  at  the  same  time  devises  his  own  property  to  another. 
{Barbour  v.  MiicheU^  41  Md.  151.)  And,  as  yras  said  in  McKim 
V.  Duncan  (4  Gill,  85),  "  a  person  by  undertaking  the  oflSce  of 
executor  does  not  electa  and  is  not  bound  to  give  effect  to  all 
the  provisions  to  be  found  in  the  will.  Such  clauses  as  are  in- 
consistent with  the  law,  which  the  executor  is  to  obey,  are  of 
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no  validity  and  constitute  no  part  of  the  will."  But  again,  the 
views  we  have  thus  expressed,  proceed  upon  the  assnmption 
that  it  was  the  design  of  the  testator,  in  declaring  that  he  in* 
tended  his  executrix  should  be  allowed  reasonable  commissions^ 
to  take  from  the  Orphans'  Court  the  discretion  which  the  law 
gives  them  over  this  subject.  This  expression,  however,  in  the 
connection  in  which  it  is  used,  is  fairly  susceptible  of  the  con- 
struction that  it  was  simply  a  suggestion  to  the  judges  of  that 
court,  or  the  expression  of  a  desire  on  his  part,  that  in  the  ex- 
ercise of  their  discretion  they  should  give  her  a  reasonable  as 
distinguished  from  an  extravagant  or  a  meagre  allowance.  Bat 
in  any  view  that  can  be  taken  of  the  case  it  is  plain  that 
this  part  of  the  order  appealed  from  is  not  open  for  review 
by  this  court. 

Exception  is  taken  to  an  allowance  in  the  account  of  $33 
paid  for  rent  of  a  pew  in  Grace  Church.  The  pew  itself  the 
testator  devised  to  his  wife,  the  executrix.  With  respect  to 
this  claim  we  have  nothing  bat  the  bill  for  the  pew  rent. 
That  bill  is  made  oat  against  Mr.  Collins,  and  upon  its  face 
is  for  six  months  rent  of  the  pew  ^'  iii  advance  to  Dec.  1st, 
1881."  This,  in  the  absence  of  other  proof,  authorizes  us  to 
assume  that  the  testator  rented  the  pew  under  a  contract  by 
which  the  rent  was  payable  in  advance  according  to  the  terma 
of  the  bill  This  being  so,  it  is  plain  that  in  computing  the 
time  the  first  day  of  December  must  be  excluded.  Then  count- 
ing the  six  months  hack  from  that  day,  the  bill  became  due  and 
demandable  on  the  thirty-first  day  of  May,  and  as  the  testator 
did  not  die  until  eleven  o'clock  on  the  night  of  the  first  of 
June,  it  is  clear  this  was  a  debt  due  by  him  in  his  lifetime, 
which  the  executrix  was  justified  in  paying  out  of  the  assets  in 
her  hands.  We  therefore  find  no  error  in  that  part  of  the  order 
which  overrules  this  exception. 

One  Johnson,  a  colored  man,  was  a  tenant  of  a  portion  of 
the  leasehold  estate  of  the  deceased,  and  exception  was  taken 
to  the  account  because  the  executrix  has  not  charged  herself 
with  the  rent  due  from  this  tenant.  The  court  below  sustained 
this  exception  and  directed  the  executrix  to  charge  herself  with 
the  rent  actually  received  by  her  as  executrix.     The  objection 
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now  made  is  that  the  order  should  have  required  her  to  charge 
herself  with  all  the  rent  due  from  Johnson,  instead  of  all  that 
she  had  actually  received  from  him,  he  being  shown  to  be  amplj 
able  to  pay  the  same,  and  being,  in  fact,  a  legatee  nnder  the 
will  to  the  extent  of  $1,000.  It  is  quite  enough  to  say  in  an- 
swer to  this  objection  (even  if  otherwise  there  were  anything 
in  it)  that  there  is  no  proof  in  the  record  that  the  execotrix  had 
not  recei/oed  all  the  rent  that  was  actually  due  by  this  tenant  at 
the  time  the  account  was  propounded. 

The  deceased  in  his  life  nsed  a  room  in  his  honse  on  St 
Paul  street  for  an  office.  This  was  also  leasehold  property, 
and  forms  part  of  the  residue  of  his  estate  given  to  his  re- 
siduary legatee,  and  exception  is  taken  to  the  account  because 
the  executrix  had  not  charged  herself  with  the  rent  of  the  of- 
fice room.  The  proof  shows  that  it  remained  unoccupied  after 
the  death  of  the  testator.  The  executrix  in  her  testimony  says 
she  put  the  office  in  condition  so  that  it  could  be  rented  at  anj 
moment,  but  she  had  no  application  for  it.  We  are  clearly  of 
opinion  she  cannot  be  held  liable  for  the  estimated  rental  valae 
of  this  room  from  the  death  of  her  husband  to  the  date  of  this 
account,  simply  because  she  did  not  advertise  it,  or  employ  ao 
agent  to  rent  it.  The  court  below  was  right  in  overruling  thi$ 
exception. 

Among  the  provisions  for  his  wife  the  testator  gave  her 
a  legacy  of  $6,000  in  money,  "  with  interest  from  his  death  till 
paid."  The  same  provision  as  to  interest  is  attached  to  all  the 
other  pecuniary  legacies  in  the  will,  and  the  principal  sums  so 
given  amounted  to  nearly  $14,000.  In  her  account  the  execu- 
trix claims  a  credit  for  this  sum  of  $6,000,  and  also  $255  for  in- 
terest thereon  from  the  first  of  June,  1881,  to  the  15th  of  Feb- 
ruary, 1882,  in  other  words,  from  the  death  of  testator  to  the 
time  of  payment.  Exception  is  taken  to  the  allowance  of  this 
sum  for  interest  upon  the  ground  that  the  testator  at  the  time 
of  his  death  had  over  $7,000  in  bank,  which,  it  is  insisted,  it 
was  the  duty  of  the  executrix  long  ago  to  have  applied  in  dis- 
charge of  her  legacy  so  as  to  save  to  the  estate  for  the  benefit 
of  the  residuary  legatees  the  interest  thereon.  It  was,  however, 
no  more  her  duty  to  appropriate  the  money  in  bank  to  the  pay. 
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ment  of  her  legacy  than  to  apply  it  to  the  payment  of  the  other 
pecuniary  legacies,  and  she  was  clearly  under  no  legal  obliga- 
tion to  pay  any  of  them  even  at  the  time  she  did.  This  ac- 
count was  rendered  within  less  than  twelve  months  after  the 
date  of  her  letters.  The  law  allows  to  every  administrator  and 
executor  the  period  of  twelve  months  from  the  date  of  his  let- 
ters before  he  can  be  required  to  render  his  first  administration 
account.  (Code,  art.  93,  sec.  1.)  Payment  of  these  legacies 
could  not  have  been  enforced  at  the  date  of  this  account,  and 
the  executrix  had,  therefore,  committed  no  default  of  which 
the  law  can  take  notice,  in  not  paying  them  before,  and  in  pay- 
ing interest  upon  them  she  simply  obeyed  the  express  mandate 
of  the  will.  The  court  committed  no  error  in  overruling  this 
exception. 

The  account  also  claims  a  credit  of  $100  for  ^^  cash  retained 
for  bill  for  paving  Calvert  street,"  and  to  this  exception  is  taken. 
It  appears  that  on  the  27th  of  April,  1881,  an  ordinance  was 
passed  for  the  repaving  of  part  of  Calvert  street.     This  ordi- 
nance provides  that  one-third  of  the  cost  of  the  work  shall  be 
paid  by  the  city,  and  the  other  two-thirds  "  to  be  assessed  as  pro- 
vided by  ordinance  No.  44  of  1874,  upon  the  owners  of  prop- 
erty binding  on  the  portion  of  the  said  street  thus  directed  to 
be  repaved,  in  proportion  to  the  front  feet  owned  by  them  re- 
spectively."    The  ordinance  of  1874  thus  referred  to  requires 
all  contracts  for  such  work  to  be  awarded  to  the  lowest  bidder, 
and  then  provides  that  after  a  contract  has  been  thus  awarded 
in  any  given  case,  the  city  commissioner  shall  assess  and  lay  a 
tax  for  the  expense  of  the  work  upon  the  owners  of  property 
fronting  upon  each  side  of  the  street,  and  this  tax  is  made  a 
lien  upon  such  property.    It  is  also  further  provided  that,  after 
the  contract  has  been  awarded,  the  "  city  commissioner  shall 
make  a  correct  list  of  the  names  of  the  persons  liable  to  pay 
the  tax  for  the  same,  and  the  amount  to  be  paid  by  each  person," 
and  he  is  then  required  to  deliver  to  the  city  collector  a  dupli- 
cate list  of  such  persons  "  with  directions  for  collecting  the  said 
tax,  which  shall  be  due  in  sixty  days  after  the  completion  of  the 
work  and  its  acceptance  by  the  city  commissioner."     In  the 
present  case,  the  paving  contract  was  signed  on  the  27th  of 
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May,  1881,  a  few  days  before  the  death  of  the  testator,  whose 
dwelling-hoaBe  and  lot  fronted  on  this  part  of  Calvert  street, 
and  the  work  appears  to  have  been  actually  done  nnder  that 
contract.  As  already  stated,  the  testator  owned  this  property 
in  fee,  and  by  his  will  devised  it  to  his  wife.  The  question 
then  is,  did  he,  in  his  lifetime,  become  liable  to  pay  the  cost  of 
the  paving  in  front  of  this  property,  and  this,  it  must  be  ad- 
mitted, is  a  question  not  free  from  diflBculty.  In  view  of  the 
almost  constant  change  of  ownership  of  property  in  a  city  like 
Baltimore,  it  would  be  impossible  to  cariy  out  such  ordinances 
as  these  unless  some  period  in  the  course  of  the  proceedings  be 
fixed  upon,  after  which  change  of  ownership  can  have  no  effect. 
Such  a  date  must  be  determined,  and  looking  to  the  variood 
provisions  of  these  ordinances  and  the  difficulty,  in  thid  respect, 
attending  their  execution,  we  think  a  reasonable  construction 
requires  that  ownership  at  the  date  of  the  contract  nnder 
which  the  work  is  afterward  actually  done,  should  fix  the  per- 
sonal liability  for  the  tax,  for  it  is  by  that  contract  that  the  lia- 
bility to  pay  for  the  work  is  incurred.  In  our  opinion,  then, 
the  persons  who  are  owners  at  that  time  are  the  persons  liable 
for  the  tax,  and  this,  in  the  present  case,  would  fasten  the  lia- 
bility upon  the  testator.  It  follows  that  the  executrix  had  the 
right  to  retain  the  money  to  meet  this  paving  bill. 

Exception  is  also  taken  to  the  account  because  the  executrix 
thereby  claims  commission  upon  $26,000,  the  amount  of  the 
bonds  of  Barbour,  which  were  specifically  bequeathed  to  her  by 
the  will,  and  that  raises  the  most  important  question  in  the  case. 
This  debt  formed  no  part  of  the  inventory,  was  never  appraised, 
and  indeed  was  not  the  subject  of  appraisement.  It  was  re- 
turned as  a  '^  sperate"  debt,  and  at  the  hearing  of  these  excep- 
tions it  was  shown  that  the  debtor  had,  in  1878,  execnted  a 
deed  of  trust  conveying  to  a  trustee  certain  real  and  personal 
property  in  Orange  county,  Virginia,  to  secure  its  payment. 
Proof  was  also  offered  tending  to  show  that  this  property  was 
sufiicient  to  pay  the  debt.  It  was  not  necessary  to  collect  it  in 
order  to  pay  creditors,  and  no  part  of  the  money  was  ever  paid 
to  her  by  the  debtor,  or  ever  came  into  her  hands  as  executrix, 
nor  was  a  cent  of  it  ever  for  a  moment  under  the  protection  of 
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her  bond.  She  never  incurred  any  liability  whatever  on  acconnt 
of  it,  and,  in  fact,  Bhe  conld  not  have  ened  the  debtor  in  Vir- 
ginia to  recover  it  by  virtue  of  letters  testamentary  granted  in 
this  State.  In  the  account  she  charges  herself  on  one  side  with 
the  amount  of  this  debt,  and  on  the  other  takes  credit  for  it  as 
specific  legatee  thereof.  For  the  simple  acts  of  returning  it  as 
a  "  sperate"  debt,  and  placing  the  sum  of  $26,000  on  both  sides 
of  her  administration  account,  she  claimed  and  was  allowed 
commissions  to  the  amount  of  nearly  $2,000,  which  to  that  ex- 
tent diminishes  the  residue  of  the  estate.  This  is  so  unreason- 
able, and  so  unjust  to  the  residuary  legatees,  that  it  ought  not 
to  be  allowed  unless  the  law  by  special  mandate  or  just  con- 
struction requires  or  permits  it  to  be  done.  But  the  testament- 
ary law  of  the  State  will  be  searched  in  vain  for  any  provision 
which  commands  or  justifies  such  an  allowance.  To  make  this 
plain,  a  brief  review  of  the  several  provisions  of  the  testament- 
ary law  bearing  upon  the  subject  is  necessary. 

The  only  mention  made  of  commissions  is  in  section  5  (Code, 
art.  93),  and  it  is  there  declared  they  shall  be  allowed  ^^  on  the 
amatifU  of  the  inventory  or  inventories^  excluding  what  is  lost 
or  perished."  Of  what  the  inventory  shall  consist  and  how  it 
shall  be  made  and  returned  are  the  subjects  of  minute  and 
special  directions.  It  is  made  the  first  duty  of  an  adminis- 
trator or  executor,  after  obtaining  his  letters,  to  see  that  an 
inventory  is  taken  ^'  in  order  that  all  persons  interested  in  the 
personal  estate  may  have  an  opportunity  of  knowing,  as  nearly 
as  may  be,  the  amount  of  the  same."  (Sec.  204.)  For  the 
purpose  of  making  such  inventory  two  discreet  and  disinter- 
ested appraisers  must  be  appointed  by  the  court  "  to  appraise 
the  goods,  chattels  and  personal  estate  of  the  deceased  known 
to  them  or  to  be  shown  by  the  executor  or  administrator." 
(Sec.  205.)  These  appraisers  must  act  under  oath,  and  in  dis- 
cbarge of  their  duty  must  '^set  down  each  article  with  the 
value  thereof  in  dollars  and  cents."  (Sees.  208,  209.)  This 
constitutes  the  inventory  which  the  administrator  is  required 
to  return  within  three  months  from  the  date  of  his  letters. 
(Sec.  210.)  In  such  an  inventory  debts  due  the  deceased  are 
not  included,  and  in  sec.  220,  which  defines  what  ^' shall  be 
Vol.  IIL— 87 
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deemed  and  taken  for  aeeetB  in  the  hands  of  an  administrator,^ 
they  are  not  mentioned.  On  the  contrary  his  duty  and  liability 
with  respect  to  debts  are  prescribed  in  subsequent  sections. 
By  sec.  221,  he  is  required  to  return  ^^a  list  of  the  debts  due  to 
the  deceased  which  have  come  to  his  knowledge,  specifying  the 
the  nature  of  each  debt,  and  setting  down  such  as  he  shall  deem 
sperate,  distinct  and  separate  from  those  which  he  shall  deem 
desperate  or  doubtful"  By  sec.  222,  it  is  declared  he  shall  not 
be  answerable  at  all  events  for  a  debt  which  he  shall  return 
sperate,  and  that  such  return  is  required  ^'  merely  to  enable  the 
court  and  all  parties  concerned  to  form  a  just  estimate  of  the 
circumstances  of  the  deceased."  By  sec.  223,  it  is  made  his 
duty  to  bring  suit  for  every  debt  which  the  court  shall  not 
mark  in  the  list  as  desperate,  or  improper  to  be  put  in  suit,  on- 
less  the  debt  be  paid  within  six  months  after  such  marking,  '^  or 
unless  the  debtor  be  out  of  the  State,"  or  unless  he  shall  show 
a  reasonable  excuse  within  one  month  after  the  lapse  of  the  six 
months,  and  for  a  failure  to  bring  such  suit  his  bond  h 
made  liable,  not  for  the  amount  of  the  debt,  but  for  ^'  such 
damages  as  shall  be  found  by  the  jury"  in  a  suit  thereon. 
By  sec.  224,  it  is  provided  that  if  a  debt  be  due  the  deceased 
by  the  executor^  it  shall  be  his  duty  '^  to  give  in  such  claim  in 
the  list  of  debts,"  and  if  he  fails  to  do  so  a  mode  is  provided 
for  ascertaining  the  amount  due,  "  and  if  the  executor  shall 
give  in  such  claim,  or  any  part  thereof  be  established  as  afore- 
said, he  shall  account  for  the  sum  due  in  the  same  manner  as  if 
it  were  so  much  money  in  his  hands,  and  on  failure  his  bond 
may  be  put  in  suit."  This  makes  a  dear  distinction  as  to  his 
responsibility  between  a  debt  due  by  himself,  and  a  debt  dae 
by  a  third  party.  But  this  makes  it  more  plain  that  debts  form 
no  part  of  the  inventory,  and  that  an  administrator  cannot 
charge  himself  with  the  face  amount  of  such  debts  in  order  to 
swell  his  commissions,  it  is  provided  in  sec.  4  that'  in  his 
first  account,  which  must  be  rendered  within  twelve  months 
from  the  date  of  his  letters  (sec.  1),  he  shall  charge  himself  with 
the  assets  which  have  come  to  his  hands  according  to  the  in* 
ventory  or  inventories  returned  to  the  court,  and  that  "all 
moneya  recei/ved  for  debts  dvs  the  decedent  shall  be  included  in 
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said  account.      Such  are  the  proviBions  and  reqairements  of 
the  law.    Now  how  have  they  been  construed  by  the  courts  ? 

The  case  of  McEim  v.  Duncan^  4  Gill,  72,  has  been  strong- 
ly relied  on  as  sustaining  this  allowance  of  commissious.    In 
that  case  the  testator  by  his  will  bequeathed  to  his  son  David 
(who  was  one  of  his  executors),  and  to  his  sons  John  and  Rich- 
ard, to  be  equally  divided  between  them,  the  whole  of  his  capi- 
tal used  in  the  copper  business  that  may  be  standing  to  his 
credit,  '^  after  payment  of  all  debts  and  claims  upon  or  growing 
out  of  that  business,"  and  by  his  codicil  he  revoked  the  devises 
and  bequests  in  favor  of  David,  and  gave  the  same  to  him  in 
trust  for  his  wife.    From  an  examination  of  the  record  in  that 
case  it  appears  the  testator  was  a  partner  with  his  sons  in  the 
business  referred  to,  and  in  the  list  of  debts  returned  by  the 
executors  this  capital  is  stated  as  a  debt  thus :  '^  David  T.  McKim 
and  John  S.  McEim,  surviving  partners  of  John  McKim  &  Sons, 
for  amount  of  capital  of  late  John  McEim,  Jr."  (the  testator) 
**  in  Copper  Co.,  subject  to  bad  debts  and  collections,  $99,025  85." 
In  their  first  account  the  executors  charge  themselves  with  this 
sum,  ^^  being  the  amount  of  the  decedent's  interest  in  the  firm 
of  John  McElim,  Jr.,  &  Sons,  as  returned  in  the  list  of  debts 
due  to  the  deceased,"  but  in  their  second  account  they  take 
credit  therefor  upon  the  ground  that  the  firm  was  not  yet  set- 
tled up  and  the  actual  amount  due  to  the  deceased  for  his  in- 
terest in  said  firm  is  7U>t  yet  r&ceived.^^    In  their  third  account, 
rendered  some  time  thereafter,  the  same  amount  is  restored, 
and  the  executors  again  charge  themselves  with  it.     There  is 
enough  in  the  record  to  show,  or  to  warrant  the  inference,  that 
between  the  date  of  the  first  and  third  accounts  David  T. 
McEIim,  who  was  one  of  the  surviving  partners,  as  well  as  one 
of  the  executors,  settled  up  the  business  of  the  firm,  ascertained 
the  amount  due  his  testator,  and  actually  received  it,  or  had  it 
nnder  his  control ;  and  it  is  beyond  dispute  that  he  paid  it  over 
to  the  legatees  respectively  and  took  their  several  releases  there- 
for.   In  allowing  the  executors  commissions  on  this  sum  the 
Court  of  Appeals  evidently  considered  it  as  a  debt  actually  col- 
lected and  received  by  one  of  them,  and  paid  omer  by  both  to 
the  legatees  named  in  the  will  and  codicil.    This,  is  manifest 
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from  what  is  said  upon  the  subject  in  the  court's  opinion. 
"  The  moneyy'*  say  the  court,  "  was  unquestionably  a  part  of  his 
personal  estate,  and  when  paid  to  them  (the  executors)  consti- 
tuted a  part  of  the  assets  in  their  hands  to  be  by  them  accounted 
for  in  their  settlements  with  the  Orphans^  Court ;  the  testator 
could  not  by  his  will  prevent  the  executors  from  collecting  and 
accounting  for  this  portion  of  his  estate,  or  authorize  any  other 
person  to  receive  it  from  the  debtors."  The  most  that  can  be 
made  of  this  decision  is  that  it  authorizes  the  allowance  of  com- 
missions on  money  actually  collected  and  received  by  an  execu- 
tor on  account  of  debts  due  the  testator  and  which  he  diBburses 
in  payment  either  of  the  claims  of  creditors  or  legatees.  Viewed 
in  this  light  the  decision  does  no  violence  to  the  provisions  of 
the  testamentary  law  referred  to,  but  places  a  reasonable  con- 
struction upon  them ;  for  if  an  executor  receives  or  collects 
money  on  such  debts  his  bond  immediately  becomes  responsible 
for  its  safe  custody  and  due  application  as  directed  by  the  law 
or  the  will,  and  it  is  reasonable  he  should  be  allowed  for  such 
services  and  liability.  But  in  the  present  case  the  facts  are  veiy 
different.  There  is  here  no  pretence  or  ground  fur  assuming 
that  the  executrix  had  ever  received  or  collected  any  money 
whatever  on  account  of  this  Barbour  debt. 

The  case  of  MoPheraon  v.  hrad^  5  G.  &  J.  60,  is  also  re- 
lied on  by  counsel  for  the  executrix.  In  that  case  the  question 
immediately  before  the  court  was,  what  commissions  should  be 
allowed  an  administrator  who  had  died  before  completing  his 
administration,  but  in  the  court's  opinion  the  remark  is  made 
that  ^^  the  inventory  of  the  deceased's  estate,  and  in  an  enlai^ged 
construction  of  this,  all  the  assets  accounted  for  by  the  admin- 
istrator is  the  true  standard  by  which  to  ascertain  the  commis- 
sions." But  by  this  the  court  surely  did  not  mean  to  say  that 
an  administrator  can  charge  himself  in  his  accounts  with  debts 
returned  in  the  list  of  debts,  and  receive  commissions  on  the 
amount  appearing  due  on  their  face.  It  is  hardly  possible  to 
conceive  that  the  court  intended  so  to  construe  the  ]aw,  or  to 
lay  down  the  doctrine  that  debts  thus  treated  were  ^^  assets  ac- 
counted for  by  the  administrator,"  so  as  to  become  the  basis  for 
an  allowance  of  commissions,  whether  they  were  ever  actually 
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collected  or  DOt.  If  that  were  so  the  doctrine  would  apply  to 
donbtf  al  and  desperate  as  well  as  to  sperate  debts,  and  by  this 
process  of  administration  many  solvent  estates  would  be  made 
bankrupt  to  the  great  prejudice  of  creditors  as  well  as  of  lega- 
tees or  distributees.  It  is  evident  no  such  construction  can  be 
placed  upon  this  expression  of  the  court  in  that  case. 

In  the  more  recent  case  of  StraUon^a  Estate^  46  Md.  551, 
the  appraisers  returned  thirteen  railroad  bonds  for  $1,000  each 
"  at  their  face  value,  we  having  no  means  of  ascertaining  their 
market  value."  They  were  embraced  in  the  inventory,  and  the 
administrators,  in  their  first  account,  charged  themselves  with 
the  bonds,  and  claimed  and  were  allowed  commissions  thereon 
at  their  face  or  par  value.  A  second  account  was  also  passed 
in  which  this  allowance  was  recognized ;  but  afterwards,  upon 
objection  made  by  a  party  interested  in  the  distribution  of 
the  estate,  this  court  held  that  it  was  manifest  error  to  allow 
commissions  on  those  bonds  at  their  par  value ;  that  they  had 
not  in  fact  been  appraised,  and  could  not,  as  they  stood  in  the 
inventory,  be  considered  as  forming  such  part  of  it  as  required 
the  court  to  allow  a  commission  upon  them  under  the  5th  sec- 
tion of  art.  98  of  the  Code ;  and  that  the  Orphans'  Court  was 
right  in  directing  another  warrant  to  issue  for  their  appraise- 
ment, and  reserving  the  right  of  adjusting,  upon  the  passage  of 
their  final  account,  the  amount  of  commissions  to  be  allowed 
the  administrators  upon  them.  In  this  case  the  inventory  itself 
was  looked  into  for  the  purpose  of  detecting  and  eliminating 
from  the  administration  account  an  unauthorized  allowance  of 
commissions.  And  it  is  a  very  strong  authority  to  show  how  far 
the  court  is  inclined  to  go  in  keeping  commissions  strictly  with- 
in a  proper  construction  of  the  law.  It  shows  that  an  adminis- 
trator cannot,  simply  by  charges  against  himself  in  his  accounts, 
obtain  commissions  which  the  statute  does  not  allow. 

It  seems,  then,  that  the  allowance  to  the  executrix  of  commis- 
sions on  the  face  amount  of  these  Barbour  bonds  is  not  author- 
ized by  any  provision  of  the  testamentary  law,  as  construed  by 
the  decisions  of  this  court.  If  the  exigencies  of  the  estate  had 
required  their  collection  in  order  to  pay  creditors,  or  general 
pecuniary  legacies,  it  would  have  been  her  duty  to  have  brought 
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Buit  upon  them,  if  the  debtor  had  resided  in  this  State,  and  her 
bond  woald  have  been  responsible  for  the  faithfnl  performance 
of  that  duty,  as  well  as  for  the  safe  keeping  and  proper  dis- 
bursement of  the  money  collected.     In  that  case  she  would 
have  been  entitled  to  commissions,  but  only  upon  the  amount 
actually  collected  and  received   by  her,  though  that  amount 
might  have  been  but  a  small  part  of  the  sum  due  by  the  debtor. 
Where  there  is  a  specific  legacy  of  a  personal  chattel  the  case 
is  different.    The  chattel  has  a  market  value,  is  the  subject  of 
appraisement,  is  required  to  be  appraised,  and  properiy  fomid 
part  of  the  inventory  of  the  estate,  upon  the  amount  of  which 
the  law  expressly  declares  commissions  shall  be  allowed.    More- 
over, the  executor's  bond  is  responsible  for  the  safe  castody  of 
the  chattel  until  he  gives  his  assent  to  the  legacy  and  passes  it 
over  to  the  legatee.  Bonds  and  obligations  of  the  United  St^es, 
and  of  the  several  States,  as  well  as  of  corporations,  municipal 
or  private,  which  are  payable  to  bearer,  and  pass  by  delivery, 
and  have  a  market  value,  are  also  properly  appraised  and  go  in- 
to the  inventory.     The  same  thing  may  be  said  of  shares  of 
stock  in  banks  and  other  corporations,  but  a  bond  or  note  for 
the  payment  of  money,  given  by  an  individual  to  the  testator, 
is  simply  a  d^t^  in  respect  to  which  the  duties  of  the  executor, 
as  already  shown,  are  specially  defined  by  distinct  provision  of 
the  testamentary  law.     Such  debt  has  no  market  value,  is  not 
the  subject  of  appraisement,  and  constitutes  no  part  of  the  in- 
ventory.   But  upon  money  received  by  the  executor,  or  col- 
lected by  him  from  such  debts,  he  is  entitled  to  commissions, 
as  was  decided  in  the  case  of  MeKim  v.  Duncan.    Money  thus 
received  or  collected  is  placed  on  the  same  footing,  with  respect 
to  commissions,  as  money  in  bank  or  in  the  possession  of  the 
deceased  at  the  time  of  his  death,  or  as  money  received  by  an 
administrator  for  land  sold  by  the  decedent  and  conveyed  by 
the  administrator  after  his  death,  which  he  is  required  to  re- 
turn as  a  separate  debt  due  the  estate  of  the  decedent.     (Code, 
art.  93,  sec.  226.)    As  was  said  in  the  case  of  McPheraan  v. 
Israel^  an  enlarged  construction  of  the  term  "  inventory  "  prop- 
erly includes  such  money  as  "  assets  accounted  for  by  the  ad- 
ministrator."    But  where  there  is  a  specific  bequest  of  such  in- 
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dividual  bond  or  note,  the  sole  duty  of  an  executor  in  regard 
to  it,  where  the  money  due  upon  it  18  not  needed  for  other  ex- 
igencies  of  the  estate,  is  to  give  his  assent  to  the  legacy  and 
deliver  the  instrument  to  the  legatee.  By  such  assent  and  de- 
livery the  legatee  is  vested  with  the  right  to  sne  upon  the  obli- 
gation in  his  own  name.  A  bequest  by  the  obligee,  of  a  single 
bill,  is  an  inchoate  transfer  of  the  bill  in  writing  by  the  person 
authorized  to  make  it,  and  when  that  transfer  is  perfected  by 
the  assent  of  the  executor,  there  is  a  complete  assignment  of 
the  same  under  sec.  1,  art.  9,  of  the  Code.  {£isnt  v.  Somer- 
-viUe,  7  G.  &  J.  265.)  Here  there  was  not  only  a  specific  be- 
<iae8t  of  such  bonds,  but  it  was  made  to  the  executrix  herself. 
There  is  nothing  in  the  law,  nor  in  any  decision  construing  it, 
Tvhich  justifies  the  allowance  to  her  of  commissions  on  the 
amount  represented  by  these  bonds,  and  it  follows  there  was 
error  in  that  part  of  the  court's  order  which  overrules  the  first 
exception  to  the  account.  In  other  respects  the  order  will  be 
afifirmed.  The  account  must  be  corrected  by  striking  out  the 
eommissions  on  the  $26,000.  Each  party  will  be  required  to 
pay  his  own  costs,  both  in  this  court  and  in  the  Orphans'  Court, 
and  the  remanding  order  will  so  provide. 

Order  affirmed  in  part,  and  reversed  in  part,  and  cause  re- 
xDanded. 

Stoke  and  Ritchie,  JJ.,  dissented. 


Compensation  of  exeentors.— The  long  established  rule  of  English 
•cbaDcery  that  a  fiduciary  office  is  honorary  and  gratuitous  is  not  followed 
in  the  United  States.  Perry  on  Trusts,  §§  482,  904 ;  Robinson  ▼.  Petts,  3 
P.  Wms.  132;  Barney  v.  Saunders,  16  How.  (U,  S.)  542;  Clark  y.  Piatt,  30 
Conn.  282. 

The  regular  compensation  of  executors  and  trustees  in  the  United 
States  is  regulated  in  each  State  by  statute.  These  statutes,  as  at  present 
in  force,  are  well  digested  in  Perry  on  Trusts,  §  918. 

'  Where  the  will  granted  to  one  of  two  executors  and  to  the  wife  of  the 
other,  one-half  of  the  residuary  estate,  and  directed  that  they  should  re- 
ceiye  no  compensation,  or  fees,  it  was  held  that  no  compensation  could  be 
allowed  by  the  court.    Secor  v.  Sentis,  5  Redf.  570. 

Allowance  for  compensation  to  an  accountant  employed  by  the  admin- 
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istrator,  in  keeping  and  making  up  acconnta,  is  held  improper.    Be  WoUe, 
84  N.  J.  £q.  223;  Miles  y.  Peabody,  64  6a.  729. 

An  executor,  being  an  attorney,  cannot  charge  hia  counsel  fees,  when 
he  himself  prepared  the  accounts.  Be  Valentine,  9  Abb.  N.  C.  313; 
Hoagh  y.  Haryey,  71  Illinois,  72;  Mayer  t.  Galluchat,  6  Rich.  £q.  2. 

When  an  executor  performs  serTicea  as  an  attorney  or  agent  for  the  es- 
tate,  or  when  he  makes  inyestments  for  the  benefit  of  the  heirsy  or  acts  as 
their  attorney  in  court,  or  thdr  agent  in  completing  the  building  of 
houses,  he  cannot  charge  the  estate  therefor,  with  any  amoont  oyer  and 
above  his  regular  conmiissions.  He  may  employ  an  agent  or  an  attorney^ 
if  necessary,  but  if  he  acts  as  such  himself  he  cannot  charge  for  his  serr- 
icea.    Qamble  y.  Gibson,  69  Mo.  685. 

BnU  in  Tennessee,  where  the  will  propounded  by  the  executor  named 
therein  is  contested,  and  finally  set  aside,  he  may,  where  he  acted  as  attor- 
ney in  the  matter,  be  allowed  a  counsel  fee  out  of  the  estate.  Bowden  y. 
Higgs,  9  Lea  (Tenn.),  848. 

An  administrator,  in  addition  to  his  l^^l  fees,  is  entitled,  in  Musomi 
to  a  reasonable  compenaation  for  services  performed  foMthe  real  estate,  or 
for  leasing  the  property,  for  legal  service,  advice,  etc.,  and  for  coUecting 
and  preserving  the  estate,  pendente  Utey  where  the  will  is  contested,  or  lit- 
igation arises  over  the  settlement  of  the  estate.  Hawkins  v.  Cunningham,. 
67  Mo.  415. 

Where  an  executor  superintended  and  cared  for  land  valued  at 
$100,000  for  fifteen  years,  which  under  the  provisions  of  the  will  was  to  have 
been  sold  at  the  expiration  of  that  time  and  the  proceeds  divided  between 
certain  children,  it  was  held  that,  inasmuch  as  the  children  concluded  to 
take  the  land  itself,  as  it  wss  rising  in  value,  rather  than  have  it  sold,  the 
executor,  although  he  was  not  entitled  to  a  oomnussion,  the  land  not  hav- 
ing been  sold,  yet  was  entitled  to  compensation  for  what  he  had  done  for 
the  benefit  of  the  property.    TwaddelVs  Appeal,  81  Penn.  St  221. 

Where  the  will  creates  a  trust,  and  the  duties  of  executor  and  trustee 
are  united  in  the  same  person,  double  commissions  will  be  allowed.  Ward 
V.  Fold,  4  Redf.  34. 

A  contrary  doctrine  is  held  in  Pennsylvania.  Barclay's  Estate,  11 
Phila.  128. 

But  where  the  executors,  though  not  appointed  trustees  under  the  wiU, 
nevertheless  act  in  that  capacity,  a  claim  for  commission  for  such  services 
will  be  disallowed.  Hepburn's  Estate,  11  Phila.  80;  Hall  v.  Hall,  78  N. 
Y.  535. 

An  executor  authoriied  to  sell  real  estate  and  pay  the  proceeds  to 
trustees  should  not  be  paid  therefor  in  advance.  Pomeroy  v.  Mills,  85  N. 
J.  £q.  442. 

But  funds  may  be  retained  to  pay  for  such  services  when  perfonned. 
Wheelwright  v.  Wheelwright^  2  Redf.  601. 
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An  administrator  who  does  not  deduct  his  commissions  until  the  final 
settlement,  is  entitled  to  compute  his  per  cent,  of  commv»sion  on  the  ag- 
gregate receipts  and  disbursements,  including  the' accrued  interest  there- 
on.    Drake  y.  Drake,  82  N.  C.  448. 

But  upon  a  final  settlement  a  personal  representative  cannot  claim  the 
allowance  of  a  gross  sum  for  his  senrioes,  but  must  specify  his  charges  and 
prove  the  claim  like  any  other  claim  against  the  estate.  Wright's  Adm'r 
▼.  Wilkerson,  41  Ala.  267. 

In  Maine  and  New  Hampshire  the  courts  seem  to  regard  with  some  fa- 
vor a  |»0r  diem  compensation  for  time,  travel  and  labor,  in  addition,  in 
some  cases,  to  the  statutory  fee,  as  in  Wendell  v.  Wendell,  19  N.  H.  210. 

Bnt  in  Illinois  a  contrary  doctrine  is  announced.  Askew  ▼.  Hudgens, 
99  111.  468. 

Where  one  has  been  appointed  executor  or  administrator  with  a  dis- 
tinct nnderstanding  that  he  is  to  serve  without  compensation,  he  must 
abide  by  his  engagement.    Bate  v.  Bate,  11  Bush,  689. 

And  where  the  will  fixes  the  compensation  of  the  executor,  and  he 
qaalifies  and  executes  the  will,  he  is  limited  to  the  amount  fixed.  Brown 
V.  Brown,  6  Bush,  652. 


iBTHA  IKSUBANCE  GO.  V8.  SWAYZB. 

[80  Kansas,  118.] 

POWEB  OF  ADMINIST&ATOB  TO   00MPB0MI8B  CLAIM. 

An  sdmiDistrator  baa  no  power  to  compromlae  any  debt  or  demand  accruing 
io  deceased's  lifetime,  without  the  consent  of  the  Probate  Court. 

The  opinion  states  the  case. 

M.  T.  Oampbdlj  for  plaintiff  in  error. 

J.  S.  Mom  and  A.  Z.  WiUiafnSj  for  defendant  in  error. 

HoBTON,  C.  J.  The  substantial  facts  in  this  case  are :  J. 
Clarke  Swayze  insnred  his  life  in  the  ^tna  Life  Insurance 
Company  for  the  benefit  of  his  estate,  in  the  sum  of  $1,000. 
He  made  all  the  payments  required  of  him  in  his  lifetime,  and 
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in  all  respects  complied  on  his  part  with  the  terms  and  condi- 
tions of  the  poUcj  of  insurance,  and  this  contract  was  in  full 
force  at  the  time  of  his  decease.  After  his  death,  Jennie  M. 
Swajze  was  appointed  and  qualified  as  the  administratrix  of 
his  estate.  The  estate  is  indebted  to  several  persons  in  a  sum 
exceeding  $2,000,  unpaid,  and  the  heirs  and  next  of  kin  of  the 
decedent  are  Jennie  M.  Swajze  the  widow,  and  also  Oscar  E. 
Swajze,  Horace  G.  Swajze,  and  J.  Clarke  Swajze,  minor  sons 
of  the  deceased.  After  the  death  of  the  intestate,  his  admin- 
istratrix made  proof  of  that  fact  as  required  bj  the  insnraDce 
policj,  and  made  demand  of  the  pajment  due  thereon.  Snb- 
sequentlj,  and  on  or  about  the  8th  daj  of  September,  1877, 
the  insurance  companj,  bj  its  authorized  agent,  one  J.  C.  Web- 
ster, came  to  the  administratrix  in  person,  and  represented  to 
her  that  the  insurance  companj  did  not  intend  to  and  would 
not  paj  the  sum  of  $1,000  on  the  insurance  policj  belonging 
to  the  estate  of  the  intestate ;  that  the  insurance  was  void,  and 
nothing  could  be  collected  thereon ;  that  the  companj  was  pos- 
sessed of  large  funds  to  contest  the  insurance  in  the  court,  and 
in  case  an  action  was  brought  against  the  companj  on  the  pol- 
icj, the  companj  had  determined  to  and  would  expend  more 
than  the  amount  thereof  to  hinder,  delaj  and  defeat  the  col- 
lection of  the  insurance.  These  and  other  representations  of 
like  kind  greatlj  alarmed  and  intimidated  the  administratrix, 
and  when  the  agent  of  the  companj  offered  her  the  sum  of 
$600  in  full  pajment  and  compromise  of  the  sum  of  $1,00<) 
due  upon  the  policj,  being  alarmed  and  troubled  bj  the  threats 
and  statements  of  the  insurance  agent,  she  agreed  to  take  the 
$600  tendered,  and  thereupon  delivered  over  to  the  insurance 
agent  the  policj.  On  the  lith  daj  of  December,  1877,  the 
administratrix  applied  to  the  Probate  Court  of  Shawnee 
countj  to  confirm  and  ratif j  her  acts  in  compromising  with 
the  insurance  companj,  and  after  a  hearing  thereon,  the  court 
refused  to  ratif j  and  confirm  the  compromise,  and  instead 
thereof,  ordered  the  administratrix  to  collect  from  the  com- 
panj the  sum  of  $400,  being  the  balance  due  on  the  policj. 
On  Januarj  11,  1878,  the  administratrix  brought  this  action 
in  accordance  with  the  direction  of  the  Probate  Court,  to  re- 
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<;over  the  $400.  The  insurance  company  demurred  to  the  pe- 
tition, alleging  that  no  cause  of  action  was  set  forth  therein. 
The  trial  court  overruled  the  demurrer,  stating  as  a  reason 
therefor  that  the  administratrix  had  no  authority  to  compro- 
mise the  claim  specified  in  the  petition,  belonging  to  the  estate 
of  J.  Clarke  Swayze,  deceased,  without  the  consent  of  the  Pro- 
bate Court  of  Shawnee  coimty.  The  insurance  company 
Btood  by  its  demurrer,  and  the  court  heard  the  evidence  sus- 
taining the  allegations  in  the  petition.  It  treated  the  $600  ac- 
cepted by  the  administratrix  as  part  payment,  and  gave  judg- 
ment for  the  remainder,  the  said  sum  of  $400. 

Upon  the  part  of  the  insurance  company  it  is  contended 
that  the  administratrix  had  full  power  to  compromise  the 
claim,  and  that  her  settlement  with  the  company  for  $600  was 
conclusive  and  binding  upon  the  estate  of  which  she  was  the 
legal  representative.  In  support  of  this  proposition,  it  is  said 
that  our  statute  does  not  restrict  the  common-law  powers  of 
administrators  to  compromise  debts,  but  only  provides  a  way 
by  which  they  may  do  so  with  greater  safety  to  themselves  by 
securing  the  approval  of  the  Probate  Court ;  that  the  object  of 
the  statute  is  not  to  confer  upon  administrators  powers  which 
otherwise  they  would  not  possess,  but  to  afford  them  addi- 
tional protection  when  acting  in  good  faith  in  the  exercise 
of  their  common-law  powers.  {Chateau  v.  Suydaniy  21  N.  T. 
179 ;  Chadhoum  v.  Chadhaum^  9  Allen,  173  ;  Chase  v.  Brad- 
ley,  26  Me.  531.) 

On  the  part  of  the  administratrix,  it  is  urged  that  adminis- 
trators in  this  State  have  no  common-law  authority  to  allow, 
classify,  arbitrate^ compromise,  or  pay  claims;  that  it  was  the 
intention  of  the  legislature,  by  the  adoption  of  the  provisions 
in  the  ^^  act  respecting  executors  and  administrators  and  the 
settlement  of  the  estates  of  deceased  persons,"  approved  Feb- 
ruary 28,  1868,  to  confer  upon  administrators  full  and  ample 
power,  under  the  control  and  direction  of  the  Probate  Court, 
to  settle  estates  of  decedents ;  that  the  statute  is  ample  to  meet 
all  emergencies,  and  that  administrators  had  no  power  in  these 
respects  excepting  that  conferred  by  the  statute  ;  that  as  §  63, 
chapter  37  of  said  act,  provides  a  method  for 'compromising 
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claims,  debts  or  demands  belonging  to  the  estate  of  an  intestate 
and  accruing  in  the  lifetime  .of  sach  intestate,  no  aathority  is 
given  administrators  to  do  anything  in  the  way  of  compromis- 
ing sach  daims,  debts  or  demands  without  the  order  or  oon> 
sent  of  the  Probate  Court. 

Said  §  63  reads : 

^^  Upon  the  proper  proof  being  made  by  an  executor  or  an 
administrator  to  the  Probate  Court  that  any  claim,  debt  or 
demand  whatsoever,  belonging  to  the  estate  in  his  hands  to  be 
administered,  and  accruing  in  the  lifetime  of  the  deceased, 
represented  by  such  executor  or  administrator,  cannot  be  col- 
lected :  firsts  on  account  of  the  doubtful  solvency  or  actual  in- 
solvency of  the  person  owning  the  same  ;  second^  on  account  of 
such  debtor  having  made  a  voluntary  assignment  for  the  bene- 
fit of  his  creditors  under  the  laws  of  this  State,  or  having 
availed  himself  of  any  of  the  bankrupt  laws  of  the  United 
States ;  third,  by  reason  of  some  reasonable  or  equitable  de- 
fense which  such  debtor  or  debtors  shall  allege  and  make  ap- 
pear against  the  same ;  fourth,  on  account  of  the  smallness  of 
such  claim  and  difficulty  in  its  collection,  either  from  the  re- 
moteness of  the  residence  of  the  debtor,  or  the  ignorance  of 
the  executor  or  administrator  of  such  residence;  said  court 
may  order  such  claim,  debt  or  demand  to  be  compromised  or 
filed  in  such  court  for  the  benefit  of  the  heirs,  devisees  or 
creditors  of  such  deceased  person,  as  will  sue  for  or  recover 
the  same,  giving  the  creditors  the  preference  if  they  or  any 
of  them  apply  for  tlie  same  before  the  final  settlement  of  the 
estate ;  and  such  order  of  the  court  shall  be  a  sufficient  voucher 
to  such  executor  or  administrator."  ^ 

In  our  opinion,  in  this  State  the  provisions  of  the  statutes 
restrict  Ijie  powers  of  administrators  under  the  common  law, 
and  do  not  simply  afford  them  additional  protection  in  the 
exercise  of  those  powers.  The  interests  of  creditors  and  of  the 
heirs  of  an  estate  are  not  benefitted  by  extending  or  enlarging 
the  authority  of  administrators  beyond  the  provisions  of  the 
statute.  It  was  held  in  Lappin  v.  Mumfardy  14  E[ans.  9,  that 
the  provisions  of  our  statutes  prescribing  the  manner  and  con- 
ditions of  sale  by  administrators  are  to  be  regarded  rather  a» 
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restrictions  npon  this  otherwise  absolute  power,  than  as  orig- 
inal grants  of  power ;  that  the  admiDistrator  who,  independent 
of  snch  provisions,  eoald  sell  when  he  pleased  and  upon  such 
terms  as  suited  him,  responsible  to  the  creditors  and  heirs 
only  for  reasonable  fidelity  in  his  trust,  must  now  proceed  in 
accordance  with  the  regulations  of  the  statute.  We  said  in 
OoUamare  v.  Wilder^  19  Kans.  67,  that  an  administrator  is 
merely  the  agent  or  trustee  of  the  estate,  acting  immediately 
under  the  direction  of  the  law  prescribing  his  duties,  regulat- 
ing his  conduct  and  limiting  his  powers.  (See,  also,  Sanson 
V.  Tawle,  19  Kans.  282 ;  Clawson  v.  McGune,  20  Kans.  837 ; 
Brown  v.  Eown%^  16  Kans.  88 ;  Black  v.  DressePa  Heirsj  20 
Kans.  158.) 

The  anthorities  cited  contrariwise  are  not  strictly  appli- 
cable.  In  Chadbaum  v.  Chadboum  {9upra\  it  was  decided 
that— 

"  By  conferring  on  courts  of  probate  jurisdiction  to  au- 
thorize executors  or  administrators  to  submit  demands  in  favor 
of  or  against  estates  in  their  hands  to  arbitration,  or  to  com- 
promise them,  the  legislature  intended  only  to  give  security 
and  protection  to  these  officers  in  the  exercise  of  that  authority 
with  which  they  are  clothed  by  the  common  law." 

This  decision  is  based  solely  upon  the  doctrine  that  the  rule 
of  common  law  in  force  in  Massachusetts,  prior  to  the  adoption 
of  the  statute,  was  not  repealed  thereby,  as  it  was  not  clearly 
apparent  that  the  legislature  intended  to  abrogate  the  com- 
mon law  in  adopting  the  statute  relating  to  the  arbitration  and 
compromise  of  demands  in  favor  of  or  against  estates.  We 
judge  that  Choutewu,  v.  Suydam  {supra)  j  and  Ghctse  v.  Brad- 
ley  {supra\  and  similar  decisions  in  other  States,  were  decided 
upon  like  reasons.  In  this  State,  the  provisions  of  the  com- 
mon law  remain  in  force  in  aid  of  the  general  statutes  of 
the  State,  and  where  a  whole  subject  has  been  revised  by  the 
legislature,  the  common  law  is  superseded  by  the  statute,  un- 
less it  is  needed  to  help  out  or  aid  the  statute.  In  Massa- 
chusetts, when  the  early  settlers  "  came  into  this  new  world, 
they  claimed  the  common  law  as  their  birthright,  and  brought 
it  with  them,  except  such  parts  as  were  judged  inapplicable  to 
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their  new  fitate  and  condition.  The  common  law  thns  claimed 
was  the  common  law  of  their  native  country,  as  it  was 
amended  or  altered  bj  English  statutes  in  force  at  the  time  of 
their  emigration.  Those  statutes  were  never  re-enacted  in 
that  State,  but  were  considered  as  incorporated  into  the  com- 
mon law."    {Commonwealth  v.  KnowUon,  2  Mass.  534.) 

Ejmsas  was  annexed  to  the  United  States  in  1803,  as  a  part 
of  the  territory  bought  from  France,  under  the  general  des- 
ignation of  Louisiana,  and  in  Louisiana  the  civil,  not  the  com- 
mon law,  prevailed  then  and  prevails  no>r.  The  territorial 
legislature  of  Kansas  enacted  the  following  statute : 

^*  The  common  law  of  England,  and  all  statutes  and  acts  of 
parliament  in  aid  thereof,  made  prior  to  the  fourth  year  of 
James  the  First,  and  which  are  of  a  general  nature,  not  local 
to  that  kingdom,  and  not  repugnant  to  or  inconsistent  with  the 
Constitution  of  the  United  States  and  the  act  entitled,  ^  An  act 
to  organize  the  territories  of  Nebraska  and  Kansas,'  or  anj 
statute  law  which  may,  from  time  to  time,  be  made  or  passed 
by  this  or  any  subsequent  legislative  assembly  of  the  territory 
of  Kansas,  shall  be  the  rule  of  action  and  decision  in  this  ter- 
ritory, any  law,  custom  or  usage  to  the  contrary  notwithstand- 

ing." 

In  the  revision  of  1868,  §  3  of  chapter  119  prescribes : 
^^  The  common  law,  as  modified  by  constitutional  and  stat- 
utory law,  judicial  decisions,  and  the  conditions  and  wants  of 
the  people,  shall  remain  in  force  in  aid  of  the  general  statutes 
of  this  State ;  but  the  rule  of  the  common  law,  that  statutes 
in  derogation  thereof  shall  be  strictly  construed,  shall  not  be 
applicable  to  any  general  statute  of  this  State,  but  all  such 
statutes  shall  be  liberally  construed  to  promote  their  object." 

Therefore,  in  our  opinion,  the  decisions  holding  that  the 
statutes  empowering  the  courts  of  probate  to  authorize  admin- 
istrators to  pay,  arbitrate  and  compromise  demands  in  favor  of 
and  against  estates,  do  not  repeal  by  implication  or  otherwise 
the  settled  rule  of  the  common  law  in  force  in  those  States, 
are  not  controlling  in  Kansas.  (See  Fox  v.  Van  Norman,  11 
Kans.  214;  ReitzeU  v.  MiUer,  25  HI.  68;  Claa-h  v.  Hogd,  54 
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HI.  227 ;  Siagg  v.  Zennenjiser,  50  Mo.  341 ;  Cape  Girardeau 
Cazmty  v.  Harbison,  68  Mo.  90 ;  Parham  v.  Steth,  56  Miss.  465.) 

As  under  our  statute  the  duties  and  powers  of  administra- 
tors are  so  clearly  defined  and  limited  tliat  thej  cannot  exercise 
authority  contrary  thereto  or  in  excess  thereof,  and  as  the  ad- 
ministratrix  of  J,  Clarke  Sway ze,  deceased,  never  presented 
any  application  to  the  Probate  Court  for  authority  to  compro- 
mise the  claim  of  th^  estate  of  the  decedent  against  the  insur- 
ance company,  before  attempting  so  to  do,  and  as  the  Probate 
Court  never  consented  to  or  ratified  the  attempted  compromise, 
bat  directed  the  administratrix  to  proceed  to  collect  all  due  on 
the  insurance  policy,  the  trial  court  committed  no  error  in 
overruling  the  demurrer  to  the  petition,  and  in  rendering 
judgment  upon  the  evidence  as  prayed  for. 

Upon  the  other  questions  presented,  we  do  not  think  there 
need  be  any  comment. 

The  judgment  of  the  District  Court  will  be  affirmed. 

All  the  justices  concurring. 


Magbb  vs.  O'Neill. 

[19  South  CarolioA,  110.] 


IPSQUEST  OONDmONAL  ON  BENEFICIASY  BEINQ    EDUCATED  A 
SOMAN  CATHOLIO. 

A  beqaest  in  trost  for  the  maintenance  and  edacalion  of  a  granddaughter  upon 
condition  that  she  ia  educated  in  a  Koman  Catholic  school,  and  is  raised  in 
that  faith,  with  a  limitation  oyer,  is  not  void  for  uncertainty,  for  imposaibilityy 
unconstitutionality,  or  as  against  public  policy. 

AcnoN  to  recover  a  legacy  and  for  an  accounting. 
Simanton  <&  Barker^  for  appellants. 
A.  O.  MoOrath,  opposed. 


592  AMERICAN  PROBATE  REPORTS. 

McGowAN,  J.    John  Magee,  of  Charleston,  by  a  clause  of 
his  will,  devised  as  follows :  ^^  Item.    I  bequeath  one-twentieth 
part  of  the  remaining  collections  and  proceeds  arising  from  the 
debts  collected  and  the  sales  of  all  my  personal  property  and 
real  estate  to  my  friends  John  F.  O'Neill  and  Thomas  O'Brien, 
to  them  and  their  heirs,  in  trusty  to  invest  the  same  in  property 
yielding  a  certain  interest,  which  said  income  or  interest  shall 
be  appropriated  to  the  maintenance  and  education  of  my  grand- 
child, Elizabeth  Magee,  daughter  of  my  deceased  son,  the  late 
Captain  Arthur  Magee,  until  her  day  of  marriage  or  when  she 
attains  the  age  of  twenty-one  years,  provided  she  is  educated  in 
same  Ronum  Catholic  female  seminary  or  school^  and  is  reared 
as  a  Roman  Catholic  in  the  communion  and  faith  of  her  de- 
ceased father^  the  said  Arthur  Magee;  and  on  her  day  of  mar- 
riage, or  attaining  the  age  of  twenty-one  years,  the  bequest — 
the  whole  amount — shall  be  paid  over  to  her  and  her  heirs,  for- 
ever freed  from  all  trusts  whatever.    But  if  the  said  Elizabeth 
Magee  is  not  educated  at  a  Catholic  seminary  or  school,  and 
reared  as  a  Boman  Catholic  in  the  faith  of  the  Boman  Catholic 
Church,  then  it  is  my  intention,  will  and  direction  that  the  be* 
quest  shall  accumulate,  the  interest  or  income  as  it  arises  shall 
be  added  to  the  principal  until  the  said  Elizabeth  Magee's  death 
or  marriage,  or  attaining  the  age  of  twenty-one  years,  when,  on 
the  happening  of  either  of  these  events,  the  whole  amount — 
principal  and  interest — shall  be  divided  and  paid  over  to  the 
trustees  of  my  daughter,  Elizabeth  West,  the  wife  of  Preston 
West,  and  Mary  Brown,  the  wife  of  Isaac  Brown,"  Ac,  and 
then  specifying  the  limitations  and  conditions  to  which  the  said 
property  should  be  subject. 

When  the  said  Elizabeth  Magee  arrived  at  the  age  of  twen- 
ty-one years  (she  is  now  the  wife  of  J.  E.  Harris),  she  filed  the 
complaint  in  this  case  against  the  trustees  named  in  the  will, 
asking  that  they  should  account  for  the  said  bequest,  with  the 
accumulated  interest,  and  upon  that  accounting  paj  over  the 
same  to  her  under  the  will  of  her  grandfather,  John  Magee. 
The  trustees  of  Elizabeth  West  and  her  children,  and  of  Maiy 
Brown  and  her  children,  were  also  made  parties,  and  they  all 
answered,  claiming  that  the  bequest  should  be  paid  to  them,  for 
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the  reason  that  the  express  terms  and  conditions  upon  which  the 
legacy  had  been  given  to  the  trastees  for  the  plaintiff  had  not 
been  complied  with — that  Elizabeth  Magee  was  not  ^^  educated 
at  a^Roman  Catholic  female  seminary  or  achool^  and  reared  as 
-a  Homan  Catholic  in  the  faith  of  the  Roman  Catholic  Church^'* 
as  expressly  provided  by  the  will. 

The  cause  was  referred  to  Isaac  Hayne,  Esq.,  as  special  ref- 
eree, to  take  the  testimony  and  report  on  the  law  and  facts  in- 
volved in  tlie  case,  who  took  the  testimony  and  reported  among 
other  things  as  follows :  *^  That  wheif  the  said  Elizabeth  Magee 
was  al)out  foar  years  old,  and  while  her  father  was  still  alive, 
she  was  baptized  in  the  Roman  Catholic  Charch,  but  she  had 
not  been  *  educated  at  a  Roman  Catholic  seminary  or  school,' 
and  the  evidence  does  not  establish  that  she  was  ^  reared  in  the 
faith  of  the  Roman  Catholic  Church.'  That  nothing  was  said 
or  done  either  by  her  mother  or  the  said  trastees  prior  to  the 
jear  1869  in  regard  to  appropriating  the  interest  and  income  of 
the  trust  estate  to  the  maintenance  and  education  of  the  said 
Elizabeth  Magee.  About  that  time  Mrs.  Magee  (the  widow  of 
Arthur  Magee),  who  was  then  living  with  her  daughter  at 
Greenville,  8.  C.,  applied  to  the  trustees  and  requested  them  to 
assist  her  from  the  trust  estate  in  the  education  of  her  daughter. 
Mr.  O'Neill  referred  her  to  Mr.  O'Brien,  who  stated  that  the 
interest  and  income  of  the  estate  was  inadequate  to  maintain 
and  educate  Miss  Magee  at  a  Roman  Catholic  institute  or  school. 
He  proposed,  however,  that  Mrs.  Magee  should  furnish  Miss 
Magee  with  the  necessary  clothing  and  defray  her  traveling  ex- 
penses in  going  to  such  an  institution  or  school  (there  being  no 
auch  school  located  in  Greenville),  and  that  the  trustees  should 
then  pay  her  expenses  at  the  institute  or  school  for  a  limited 
period,  say  .for  about  six  months.  This,  he  said,  was  as  much 
afi  the  trustees  could  undertake  to  do,  in  view  of  the  small  in- 
come wiiich  the  trust  estate  yielded,"  &c. 

And  the  referee  concluded  his  report  as  follows :  ^^  It  would 
seem,  then,  that  the  continuance  of  the  estate,  bequeathed  to 
Miss  Magee,  having  been  made  to  depend  upon  a  condition 
which  is,  in  its  nature,  too  vague  and  uncertain  to  be  made  the 
subject  of  judicial  investigation,  the  condition  is  void  for  un- 
VoL.  in.— 88 
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certainty,  my  conclasion  being  that  it  cannot  be  jndicially  as- 
certained whether  Miss  Magee  was  or  was  not  *  reared  in  the 
faith  of  the  Roman  Catholic  Church,' ;  and  further,  that  she 
cannot  be  deprived  of  her  legacy,  unless  the  conrt  shall  decide 
that  this  condition,  as  well  as  the  condition  which  required  her 
to  be  '  educated  at  a  Roman  Catholic  school,'  has  or  has  not 
been  performed.  I  report,  as  my  conclusion  of  law,  that  her 
estate  and  interest  in  the  legacy  continues  as  if  no  such  condi- 
tion  had  been  attached  thereto,  and  that  she  is  entitled  to  liaTe 
the  trust  estate  hereinbefore  mentioned  transferred  and  paid 
over  to  her  absolutely." 

Exceptions  were  filed  to  this  report,  and  the  cause  came  on  to 
be  heard  by  Judge  Hudson,  who  decided  that  the  plaintiff  was 
entitled  to  the  legacy  given  under  the  will  of  John  Magee ;  that 
she  took  therein  a  vested  interest,  that  the  condition  annexed  is 
a  condition  subsequent,  that  the  non-performance  thereof  does 
not  affect  her  interest,  because  its  subsequent  non  performance, 
if  it  be  valid,  was  owing  to  no  fault  of  the  infant,  nor  of  those 
having  control  of  the  income  and  of  her  education,  as  we  have 
before  stated,  but  chiefly  because  the  condition  is  void  and  in- 
operative as  against  public  policy ;  and  that  the  legacy,  with  the 
accumulation  of  the  interest  thereon,  be  paid  over  to  the  plaint- 
iff by  the  special  depositaries  with  whom  it  has  been  placed 
under  and  subject  to  the  order  of  the  court. 

From  this  decree  the  defendants  appeal  to  this  court  upon 
the  following  grounds : 

1.  ^^  That  his  Honor  was  mistaken  in  his  apprehension  of 
the  testimony  as  to  the  attitude  of  the  trustees  to  the  plaintitf 
and  her  mother,  and  of  their  reply  to  her  application  in  ]8(i9; 
neither  of  the  trustees,  in  their  written  reply,  having  stated  that 
the  fund  was  not  sufficient  to  maintain  her  at  a  Roman  Catholic 
school  for  more  than  six  months. 

2.  ''  That  the  statements  of  Mrs.  Magee  bore  on  their  face 
the  evidence  of  bias,  and  were  wholly  insufficient  to  support  or 
justify  any  conclusion  of  fact  in  the  case. 

8.  '*  That  his  Honor  erred  in  holding  thftt  '  the  testimony  of 
the  trustees  is  very  explicit  on  this  point :  that  the  provision 
made  for  the  grandchild  did  not  admit,  in  itself|  of  the  per- 
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f  ormance  of  the  condition,  and  that,  in  reply  to  the  letter  of  the 
mother,  the  trustees  plainly  state  that  the  income  was  not  suffi- 
cient to  admit  that  to  be  done  which,  it  is  contended,  shoald 
have  been  done,  or,  if  not  done,  that  the  legacy  shoald  be  lost 
to  the  plaintiff.'  That,  on  the  contrary,  the  letter  of  Mr. 
O'Brien  shows  that  the  fund  had  increased  from  $1,500  to 
$4,000  in  1869,  and  says  not  a  word  of  its  insufficiency. 

4.  "  That  his  Honor  erred  in  holding  that  *  compliance  with 
the  conditions  was  impossible,  because  the  provision  made  for 
it  was  wholly  inadequate,'  and  that  the  testator  himself  made 
the  conditions  of  the  will  impossible  of  performance. 

5.  **  That  his  Honor  erred  in  holding  that  the  plaintiff  took 
in  the  legacy  under  the  will  a  vested  interest,  and  that,  as  a 
consequence,  the  conditions  attached  were,  in  their  nature,  sub- 
sequent and  not  precedent. 

6.  "  That  his  Honor  erred  in  holding  that  the  conditions  of 
the  bequest  are  void  as  against  public  policy. 

7.  *'That  his  Honor  erred  in  holding  that  the  condition 
annexed  is  a  condition  subsequent,  and  that  the  non-perform- 
ance thereof  does  not  affect  her  interest  because  the  condition 
IB  void  and  inoperative  as  against  public  policy." 

The  circuit  judge  held  that  the  referee  committed  error  in 
deciding  as  matter  of  law,  that  ^^it  could  not  be  judicially 
ascertained  whether  Elizabeth  Magee,  the  plaintiff,  was  not 
reared  in  the  faith  of  the  Roman  Catholic  Church  ; "  and  in  this 
we  concur  with  the  circuit  judge.  We  think  the  phrase  alluded 
to  in  the  testator's  will  meant  no  more  than  that  Elizabeth 
should  be  reared  within  the  circle  and  under  the  influences  of 
the  Roman  Catholic  Church,  in  which  she  had  already  been 
baptized,  and  that  was  susceptible  of  proof  like  any  other  fact. 
So  that  it  is  clear  that  the  proviso  in  the  will  of  her  grand- 
father was  not  carried  out,  and  the  only  question  is  one  of  law, 
-whether,  under  all  the  circumstances  of  the  case,  the  court  will 
adjudge  the  plaintiff,  notwithstanding  the  condition  in  the  will 
-was  not  performed,  to  be  entitled  to  the  legacy,  or  that  it  goes 
ovpr  to  the  defendants,  her  aunts,  by  way  of  substitution  or 
limitation. 

As  the  legacy  was  not  given  directly  to  Elizabeth,  but  to 
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trustees  with  directioDs  to  pay  it  over  to  her  ^^  on  the  day  of 
her  marriage  or  attaining  the  age  of  twenty-one  years,"  pro- 
vided certain  conditions  were  complied  with,  it  is  insisted  thai 
she  had  no  vested  interest  in  the  legacy,  bnt  it  remained 
contingent  until  the  time  arrived  for  its  payment,  and  as  a 
consequence  that  the  conditions  which  were  imposed  were 
conditions  precedent  in  their  character,  and  their  non-per- 
formance, from  any  cause  whatever^  prevented  the  interest  in 
the  legacy  from  ever  attaching.  All  the  authorities  agree  that 
conditions  precedent  must  be  strictly  constraed,  and  that  noth- 
ing vests  until  the  thing  happens,  whether  it  be  possible  or 
impossible,  legal  or  illegal,  or  in  conformity  to  public  policy 
er  against  it.  And  in  this  regard  we  confess  we  do  not 
clearly  see  the  distinction  contended  for  between  this  case 
and  that  of  Drayton  v,  Chimke,  Rich.  Eq.  Cas.  321,  where 
it  was  held  that  a  bequest  to  two  grandsons  '^  on  their  arrival 
at  the  age  of  twenty-one  years  and  assuming  testator's  name 
at  that  period,"  was  held  to  be  contingent,  and  that  the  grand- 
sons were  not  entitled  to  the  profits  arising  before  compliance 
with  the  conditions. 

But  as,  in  this  case,  the  income  was  appropriated  for  "  main- 
tenance "  as  well  as  education  of  the  legatee,  the  necessity  for 
which  might  precede  the  time  for  the  performance  of  the  con- 
dition as  to  edncation,  and  as  our  view  makes  it  unnecessary, 
we  will  not  go  into  the  refined  and  somewhat  artificial  learning 
upon  the  subject  of  conditions  precedent  and  subsequent,  but 
eonsider  the  case  as  one  in  which  an  equitable  interest  vested, 
subject  to  be  defeated  by  the  non-performance  of  the  condition 
imposed.  Still  the  plaintiff  cannot  recover  without  showing 
performance  of  the  condition,  if  it  was  possible  to  be  performed 
and  not  objectionable  in  itself  as  being  against  law  or  public 
policy.  There  is  a  limitation  over  upon  the  failure  of  the  con- 
dition, and  in  such  case  the  rule  is  that  the  testator  shall  be 
held  to  mean  precisely  what  he  says — ^that  the  words  will  not 
be  considered  as  creating  a  technical  condition,  but  rather 
what  is  called  a  conditional  limitation.  ^'But  in  regan}  to 
estates  over,  dependent  upon  the  non-performance  of  condi- 
lions  subsequent,  where  it  is  expressly  provided  that  the  es- 
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tate  shall  go  over  upon  the  failure  of  the  conditions,  the  donor 
is  held  to  mean  precisely  what  he  declares,  and  the  estate 
over  takes  effect.  (2  Redf .  Wills,  §  66  and  notes ;  2  Jarm. 
Wills  [5th  Am.  ed.],  527;  Fox  v.  Phelps,  20  Wend.  437;  Fin- 
lay  V.  Kin^s  Lessee^  3  Peters,  3i6 ;  Newell  v.  NicJiols^  75  N. 
T.  87;  1  Rop.  Leg.  760.) 

In  the  first  place,  it  is  urged  that  the  condition  was  impofr- 
eiUe,  and,  therefore,  should  be  disr^arded.  It  was  certainly 
not  impossible  in  the  sense  in  which  that  term  is  usually  ap- 
plied to  conditions.  '^  In  the  view  of  the  common  law  a  con- 
dition is  said  to  be  impossible  only  when  it  cannot,  by  any 
hnman  means,  take  effect."  (2  Story's  £q.  1301.)  But  we 
^ther  that  the  term  'impossible"  is  used  here  in  another 
sense,  viz. :  that  the  thing  required  was  not  to  be  done  by  the 
beneficiary  herself,  who  was  an  infant,  but  by  her  mother  or 
those  who  had  charge  of  her  education,  and  the  bequest  itself 
did  not  give  the  means  of  obtaining  the  education  required ; 
and  that  such  inadequacy  made  it  impossible,  and  was  caused 
by  the  testator  himself.  We  do  not  take  the  view  that  the 
bequest  was  given  for  the  purpose  of  educating  the  grandchild. 
It  seems  to  us  that  the  condition  as  to  the  manner  in  which  she 
should  be  educated  was  independent  of  the  source  from  which 
the  means  were  to  be  derived.  It  will  be  observed  that  the 
oarpu%  was  not  to  be  paid  to  Elizabeth  until  she  attained  her 
majority,  at  which  time,  in  the  ordinary  coarse  of  events,  it  was 
probable  her  education  would  be  completed. 

The  whole  tenor  of  the  will  shows  that  the  testator  did  not 
intend  the  trustees  to  take  charge  of  his  granddaughter  and 
send  her  to  school,  providing  the  means  to  do  so  out  of  the 
legacy.  He  attached  the  condition  and  left  it  to  the  mother 
to  do  as  she  pleased — ^to  act  in  regard  to  the  education  of  her 
daughter  in  such  way  as  to  secure  or  renounce  the  legacy.  It 
is  true  that  he  directed  the  income  which  might  arise  from  the 
"  one-twentieth  part  **  of  his  estate  (which  turned  out  to  be 
$1,500)  to  be  appropriated  to  the  '^  maintenance  and  educa- 
tion of  his  grandchild,  but  he  did  not  thereby  undertake  that 
such  interest  would  be  sufficient  for  that  purpose,  or  mean 
anything  more  than  to  supplement  the  means  of  the  mo  ther 
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and  even  this  assistance  was  ov}j  to  be  rendered  on  condition 
that  the  child  was  to  be  sent  to  a  CathoHc  school;  and,  if 
not  so  sent,  the  interest  was  to  be  then  retained  and  accnmn- 
late,  as  clearly  appears  in  the  limitation  over.  *^  Bnt,  if  the 
said  Elizabeth  Magee  is  not  edncated  in  a  Catholic  seminary  or 
school,  or  reared  as  a  Boman  Catholic,  in  the  faith  of  the 
Eoman  Catholic  Church,  then  it  is  my  intention,  will  and  di- 
rection, that  this  bequest  shall  accumulate,  the  interest  or  in- 
come, as  it  shall  be,  added  to  the  principal  nntil  the  said  Eliza- 
beth Magee's  death  or  marriage,  &c.,  when,  on  the  happening 
of  either  of  these  events,  the  whole  amount,  principal  and 
interest,"  &c.,  to  go  over. 

Taking  this  to  be  the  proper  construction  of  the  will,  it  is 
still  suggested  that  the  condition  was  '^  impossible  "  from  the 
fact  that  Mrs.  Magee,  the  mother,  was  nnable,  pecnniarily,  to 
send  her  daughter  away  from  home  to  a  Catholic  school.  The 
rule  is,  that  he  who  affirms  must  prove,  and  we  do  not  see  sat- 
isfactory evidence  of  the  fact ;  but,  passing  that,  it  certainly 
does  appear  that  Mra.  Magee  could  have  utilized  the  interest  in 
the  hands  of  the  trustees  for  that  purpose,  which  would  have 
been,  at  least,  part  performance,  and,  as  suggested  by  one  of 
the  trustees,  might  have  been  taken  as  full  performance. 
'^  When  a  literal  compliance  with  the  conditions  becomes  im- 
possible, from  unavoidable  circumstances,  and  without  any 
default  of  the  party,  it  is  sufficient  that  it  is  complied  with  as 
nearly  as  it  practically  can  be,  or,  as  it  is  technically  called,  cy 
presr    (1  Story's  Eq.  291.) 

Mrs.  Magee  removed  from  Charleston  to  Greenville,  where 
there  was  no  Catholic  female  seminary,  and,  knowing  the  terms 
of  the  will,  made  no  application  for  interest  or  income  except 
on  one  occasion,  when  she  wrote  to  the  trustees,  asking  assist- 
ance in  the  education  of  her  daughter,  not  to  send  her,  how- 
ever, to  a  Catholic  school,  but  to  one  at  home  of  a  different 
faith.  The  trustees  assented  to  the  use  of  the  interest  for  the 
purpose  of  her  education,  but  interposing  the  known  condition 
that  she  should  be  sent  to  a  Catholic  schooL  Mrs.  Magee  testi- 
fied :  ^'  That  when  Mr.  O^Brien  made  the  proposition  above 
referred  to,  in  1869,  he  merely  said  that  the  fund  was  not  snffi* 
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«ient  to  do  more  than  has  been  stated  for  a  period  of  six  months. 
In  that  conversation  Mr.  O'lirien  said  that  he  was  anxious  that 
Miss  Magee  should  get  the  legacy,  and  that  carrying  out  the 
plan  suggested  it  would  give  the  trustees  a  pretext  for  tnrning 
over  the  fund  to  her,  that  he  did  not  propose  to  educate  her," 
4&C.  In  the  delicate  position  in  which  they  were  placed,  the 
trustees  seem  to  have  done  their  whole  duty,  and  they  have  ac- 
<K>unted  and  been  discharged,  leaving  the  fund  for  whoever 
may  be  decided  to  be  entitled  to  it.  Nothing  more  was  heard 
of  a  desire  to  receive  the  interest,"and  we  cannot  resist  the  con- 
clusion that  it  was  declined  on  the  condition  of  sending  Eliza- 
beth to  a  Catholic  school,  either  in  aid  of  her  own  means,  or  for 
the  limited  portion  of  the  year  the  amount  authorized.  So  that 
the  condition  cannot  be  disregarded  upon  the  ground  that  it 
could  not  be  performed  in  whole  or  at  least  in  part. 

But,  assuming  this  to  be  so,  it  is  urged,  that  the  condition 
itself  was  void  as  being  in  contravention  of  public  policy.  The 
phrase  '*  public  policy"  is  very  vague,  and  we  are  not  sure  that 
we  clearly  understand  what  is  meant  by  it,  as  propounding  a 
rule  for  judicial  action  in  deciding  the  rights  of  property. 
It  is  the  duty  of  the  legislature  to  make  laws  and  of  the 
court  to  expound  them,  but  it  is  not  so  clearly  peroeived 
what  is  the  duty  of  the  court  when  there  is  no  law  to  be 
expounded,  and  that  the  court  is  called  upon  to  declare  ona 
It  is  true  that  there  are  certain  matters  which  courts,  by  de- 
cisions often  repeated,  have  declared  void  as  against  public 
policy,  such  as  contracts  in  restraint  of  trade,  against  mar- 
riage generally,  marriage  brokage  bonds,  gambling  debts,  &c. ; 
but  ft  seems  to  us  that  the  subjects  in  which  the  court  under- 
takes to  make  the  law  by  mere  declaration,  should  not  be  in- 
creased in  number  without  the  clearest  reasons  and  the  most 
pressing  necessity. 

We  agree  entirely  with  the  authorities  on  the  subject  which 
point  out  the  danger  of  relying  on  general  notions  of  public 
expediency  or  policy,  which,  from  time  to  time,  may  vary  so 
much.  As  to  that  public  policy  which  is  within  the  cognizance 
of  courts,  we  cannot  conceive  of  a  better  definition  than  that 
^ven  by  a  distinguished  English  judge,  viz. :  '^It  cannot  be  the 
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mere  opinion  of  the  jndge  upon  any  general  qaestion  of  piiblie 
policy,  or,  in  other  words,  whether  the  judges  think  that  the 
interests  of  the  public  would  be  better  advanced  by  tolerating 
or  refusing  to  tplerate  such  provisos,  but  whether  thej  are  in 
contravention  of  any  established  law,  or  in  contravention  of  the 
spirit,  though  not  against  the  letter  of  the  laws."  This  defini* 
tion  approaches  something  like  clearness,  and  is  in  conformity,, 
as  we  conceive,  with  our  decisions  in  Willis  v.  JoUiffey  11  Kieh. 
Eq.  447;  DudUy  v.  Odmn,  5  S.  C.  136. 

It  is  not  claimed  that  this  condition  is  in  contravention  of 
any  established  law.  We  know  of  none  which  prohibits  a  citi- 
zen from  using  his  own  means  in  educating  a  grandchild,  and, 
in  doing  so,  to  make  his  own  choice  of  a  school,  and  have  the 
education  given  under  particular  influences,  religions  or  other- 
wise. We  have  no  hierarchy — no  particular  form  of  religious 
worship  made  lawful,  and,  thereby,  all  others  made  nnlawful. 
The  State  knows  no  religious  denominations  further  than  to 
protect  them  in  their  rights.  The  members  of  all,  as  well  as 
those  who  are  members  of  none,  are  equally  her  citizens,  and 
she  has  enacted  no  law  forbidding  education  under  the  forms 
and  influence  of  any  of  them, 

Xhe  law  undoubtedly  is,  that  any  person  of  sound  mind  and 
of  full  age  may,  by  his  last  will  and  testament,  dnly  executed, 
dispose  of  the  whole  or  any  part  of  his  estate  at  his  own  will 
and  pleasure,  except  in  two  or  three  cases  specially  mentioned. 
Our  books  are  full  of  authority  for  saying  that,  for  many  reasons,, 
it  is  regarded  important  to  maintain  in  its  full  integrity  the  right 
which  belongs  to  a  testator  to  dispose  of  his  property  as  he 
pleases,  provided  only  his  disposition  is  not  in  violation  df  law. 
This  right  is  secured  alike  to  every  citizen,  whatever  is  his 
religious  faith,  be  he  Jew  or  Gentile,  Protestant  or  Catholic 
This  testator  exercised  that  right,  and  there  is  certainly  no 
express  law  which  requires  ns  to  declare  any  part  of  his  will 
void. 

But  was  the  condition  in  this  will  as  to  the  manner  in 
which  the  legatee  should  be  reared  and  educated,  in  contraven- 
tion of  the  spirit  of  our  law  ?  As  we  understand  the  ail- 
ment, the  precise  point  is  that,  as  we  have  no  form  of  religions 
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^worship  established  by  law,  but  the  constitution  declares  that 
*'  No  person  shall  be  deprived  of  the  right  to  worship  God 
according  to  the  dictates  of  his  own  conscience,"  any  require- 
ment attached  to  a  bequest  that  the  legatee  shall  be  educated 
and  reared  at  a  school  and  under  the  influence  of  a  particular 
denomination  of  Christians,  is  in  violation  of  the  perfect  liberty 
of  conscience  vouchsafed  to  all ;  and  there  being  no  express  law 
upon  the  subject,  the  court  should  declare  it  void  as  against  pub- 
lic policy.  Presented  in  this  form  it  is  certainly  a  new  question 
in  this  State,  if  not  in  the  United  States,  and  one,  in  some  as- 
pects, not  without  difScnlty. 

The  constitution  does  declare  in  the  bill  of  rights,  section  9^ 
that  '*  No  person  shall  be  deprived  of  the  right  to  worship  God 
according  to  the  dictates  of  his  own  conscience  ; "  but  it  alsa 
declares,  in  section  10,  that  "  No  form  of  religion  shall  be  estab- 
lished by  law,  but  it  shall  be  the  duty  of  the  general  assembly 
to  pass  suitable  laws  to  protect  every  religious  denomination  in 
the  peaceful  enjoyment  of  its  own  mode  of  worship,"  &c. 
And  the  coustitution  of  the  United  States  declares  that 
^^  Congress  shall  make  no  law  respecting  an  establishment  of 
religion  or  prohibiting  the  free  exercise  thereof."  (Art.  I^ 
Amend.  Constitution.) 

Taking  these  provisions  together  we  are  not  authorized  to 
infer  from  the  prohibition  against  an  established  church,  that 
the  government  is  indifferent  to  religion  in  all  its  forms.  It 
must  be  supposed  that  the  founders  of  our  government  knew 
that  the  religious  sentiment,  besides  involving  the  highest  inter- 
est and  duty  of  man,  has  always  been  a  potent  agency  in  giving 
strength  to  law  and  permanency  to  order.  We  assume  that  the 
eeparation  of  church  and  State  was  made  because  it  was  con- 
ceived that  matters  of  faith  are  too  elevated  and  spiritual  for 
human  control,  and  possibly  for  the  additional  reason  that  the 
diversity  of  creeds  rendered  hopeless  the  task  of  giving  author^ 
itative  sanction  to  one  without  unjustly  depressing  others ;  all 
being  equaUy  sound  and  essential  in  the  views  of  those  enter- 
taining them  respectively.  Instead  of  saying  that  the  govern- 
ment has  renounced  all,  it  is  more  correct  to  say  that  the 
government  recognizes  all  religious  denominations.    The  con- 


602  AMERICAN  PROBATE  REPORTa 

Btitution,  which  prohibitB  the  establishment  of  any  one,  protects 
each  and  all  '^  in  the  peaceable  enjoyment  of  its  own  mode  of 
worship."  It  is  not  denied  that  one  of  the  most  marked  and 
distinctive  features  of  oar  institutions  is  the  perfect  and  no- 
qualified  freedom  of  opinion  in  matters  of  religion  which  they 
secure  to  all  who  dwell  under  them. 

It  seems  to  ns  that  the  leading  purpose  was  to  prohibit  the 
establishment  of  any  particular  form  of  religion  which  wonld 
deprive  persons  not  belonging  to  the  favored  church  of  the 
right  to  worship  according  to  the  dictates  of  their  own  con- 
sciences, but  to  go  no  further,  except  to  protect  all.  Can  it  be 
properly  said  to  be  against  the  spirit  of  the  constitntion,  for  a 
member  of  one  of  these  religious  denominations,  so  protected, 
to  endeavor  by  peaceable  and  legal  means  to  extend  his  faith 
and  to  influence  his  children  and  grandchildren  to  adhere  to  the 
church  of  their  fathers — for  one  belonging  to  the  Presbyterian 
or  Methodist,  or  any  other  denomination,  to  use  such  inflaencea 
as  argument,  associations,  schools,  colleges,  donations,  &c.,  to 
impress  the  minds  of  others,  and  particularly  the  youth  of  the 
country  ?  Because  such  things  may  have  some  effect  in  deter- 
mining religious  opinions,  can  it  be  truly  said  that,  therefore, 
they  violate  liberty  of  conscience,  and  are  productive  of  evil 
consequences  to  the  public — against  public  policy  f 

As  we  understand  it,  the  good  work  of  the  ministers  of  the 
different  denominations,  under  the  highest  commission,  is  di- 
rected to  the  promotion  of  morality,  the  increase  of  religion, 
and  making  converts  to  their  own  particular  tenets,  and  upon 
this  privilege  rests  the  justification  of  all  voluntary  contribu- 
tions to  denominational  schools  and  colleges,  which  the  distin- 
guished counsel  for  the  plaintiff  admitted  were  legaL  He  said : 
^'  If  the  testator  had,  in  place  of  the  plaintiff,  given  his  money 
to  establish  a  Koman  Catholic  school  or  college,  his  perfect  right 
to  do  so  could  not  have  been  disputed.  In  England  a  trust  to 
establish  a  place  of  worship  for  Protestant  dissenters  was  held 
good ;  and  also  a  bequest  for  enabling  persons  professing  the 
Jewish  faith  to  observe  its  rights.  (1  Jarm.  Will,  190.) 
*  *  *  But  the  toleration,  and  I  use  the  term  in  no  invidious 
sense,  of  the  right  of  one  to  dispose  of  his  property  is  different 
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from  the  use  made  of  it  when  it  becomes  a  means  of  coercion/' 
&c. 

It  seems  to  us  that  in  principle  the  distinction  is  rather 
shadowy  between  a^  donation  for  a  school  to  bo  conducted  ac- 
cording to  certain  religious  forms,  and  one  to  a  person  to  be 
educated  in  that  school.  It  is  admitted  that  such  a  condition 
as  that  under  consideration  would  be  held  good  in  England, 
provided  the  church  indicated  was  the  Church  of  England 
(Clavering  v.  Allison,  7  H.  of  L.  Cas.  707) ;  but  it  is  said  that 
it  would  be  held  good  there  only  for  the  reason  that  that  church 
is  established  by  law,  "  because  such  a  condition  would  be  the 
public  policy  declared  by  the  government,  carried  out  in  the 
disposition  of  the  property."  Apply  this  principle  to  our  con- 
dition. We  have  no  established  church,  and  therefore,  in  the 
proper  sense  of  the  term,  no  *'  dissenters."  Our  constitution 
recognizes  all  denominations,  and  directs  that  the  general  assem- 
bly shall  pass  laws  for  their  protection.  If  recognition  by  law  is 
the  ground  upon  which  courts  are  authorized  to  declare  what 
is  termed  the  public  policy  of  the  State,  it  would  seem  that 
what  is  allowed  in  England  as  to  one,  because  recognized  by 
law,  might  here  be  allowed  as  to  all,  equally  recognized  by  the 
fundamental  law. 

We  do  not  regard  this  case  as  analogous  to  that  of  Egerton 
V.  Earl  Brovmlow^  4  H.  of  L.  Cas.  149.  In  that  case  John 
William,  Seventh  Earl  of  Bridgewater,  held  under  the  crown  a 
great  dignity,  in  the  nature  of  a  public  office,  which  was  about 
to  expire  with  him.  He  desired  to  have  this  dignity  revived  in 
his  family,  and  for  that  express  purpose  devised  his  immense  es- 
tates to  Lord  Brownlow,  but  if  he  should  die  "  without  having 
acquired  the  title  of  Duke  or  Marquis  of  Bridgewater,  then  the 
devise  should  be  void."  The  condition  of  the  devise  was  held 
to  be  void  as  against  the  public  policy  of  England,  in  regard  to 
the  acquisition  of  dignities  at  the  disposal  of  the  crown.  The 
terms  of  the  condition  made  it  an  important  matter  of  state. 
On  the  contrary,  the  matter  here  is  purely  one  of  private  right, 
in  regard  to  private  property. 

The  power  of  disposition  is  general.  The  power  to  give 
includes  the  right  to  withhold  or  to  fix  the  terms  of  gift,  no 
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matter  how  whimsical  or  capricious  they  may  be,  only  proviM 
they  do  not  in  any  way  violate  the  law.  Mr.  Magee,  in  bis 
lifetime,  conld  have  given  money  to  educate  his  granddaug^te 
at  a  particular  school,  or  he  conld  have  withheld  it  at  his  pk» 
nre.  Snppose  he  had  entered  into  a  covenant  with  Elizabeth 
or  her  mother,  that  if  she  was  educated  at  a  paorticiilar  wcbod 
named,  and  under  certain  religions  inflneneea,  he  would,  ipon 
ker  attaining  twenty-one  years,  pay  to  her  five  thousand  doUan. 
we  suppose  that  if  she  were  not  so  educated,  she  could  not  go 
into  the  court  and  recover  the  money.  Suppose,  further,  that 
before  the  time  for  payment  arrived,  John  Magee  had  died, 
would  that  strengthen  her  claim  to  recover  the  money  againft 
his  personal  representatives!  We  are  unable  to  see  anyoar 
terial  difference  in  regard  to  the  neoessity  of  complyiug  witb 
the  terms  imposed,  between  this  supposed  case  and  that  ol  a 
voluntary  gift  by  will. 

We  cannot  say  that  the  terms  of  this  will  so  far  exceed  the 
license  which  is  allowed  the  citizen  in  the  disposition  of  his  own 
property,  as  to  render  it  void  as  against  public  policy.  We  do 
not  understand  that  there  was  anything  in  this  bequest  which 
can  be  properly  called  coercion,  or  that  Elizabeth  was  "deprived" 
of  the  liberty  of  conscience.  Terms  were  attached  to  tlie  be- 
quest which  may  seem  to  us  exacting,  unkind  and  nnneoessary, 
but  we  cannot  say  they  were  unlawful  or  that  they  were  cowr 
plied  with.  If  they  were  declined  from  consdentions  motives, 
far  be  it  from  us  to  say  that  such  conduct  was  wrong ;  but,  from 
our  view  of  the  law,  we  are  constrained  to  hold  that  the  legacj^ 
with  its  accumulations  of  interest,  must  go  to  those  to  whom,  in 
the  event  which  has  happened,  it  was  given  by  the  wilL 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
Circuit  Court  be  reversed,  and  the  case  remanded  for  such  fo^ 
ther  orders  as  may  be  necessary. 
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ACCOUNTING. 

1.  An  administrator  bringing  fdnds  into  a  foreign  jurisdiction,  where 

he  improperly  appropriates  or  invests  them,  may  be  compelled  to 
account  there  as  trustee  for  the  parties  in  interest,  before  the  time 
limited  for  a  settlement  of  the  estate,  in  the  place  of  his  appoint- 
ment, has  expired.     WhUtaker  v.  WhUtakery  53 

2.  A  settlement  of  his  accounts  in  the  forum  of  appointment,  pending 

the  litigation,  is  conclusive,  and  limits  the  recovery  against  him  to 
the  amount  found  in  his  hands.  lb, 

8.  The  courts  of  a  State  granting  ancillary  administration,  have  juris* 
diction  of  an  action  to  surcharge  and  falsify  the  accounts  of  the  ad» 
ministrator  which  were  settled  upon  a  false  balance  derived  from  a 
fraudulent  ex  parte  settlement  of  accounts  by  such  administrator,  in 
the  forum  of  his  original  appointment.    Leach  v.  Buekner,  61 

4.  There  may  be  a  ''final  settlement "  of  executor's  accounts,  though  it 

appear  that  further  property  may  come  to  hand  for  distribution. 

Pomeroy  v.  if*/&,  565 

See  Actions;   EqniTABLB  Coitvebsiok;   Eyidengb;    £xeo- 

UTOB8. 

ACTIONS. 

1.  A  court  of  equity  has  jurisdiction  to  call  an  executor  to  account  and 

to  construe  wills  whenever  necessary  to  guide  trustees,  but  it  seems 
it  may  decline  to  act  where  complete  relief  can  be  obtained  in  the 
surrogate's  court.     Wager  v.  Wauer^  27 

2.  A  pprson  claiming  an  interest  in  the  personalty* as  legatee  or  distrib- 

utee may,  when  the  executor  claims  such  interest  in  his  own  right, 
sue  him  to  settle  the  construction  And  validity  of  the  will  and  to 
recover  his  share  in  the  estate.  Ib^ 

8.  An  heir  at  law  or  devisee,  interested  solely  in  the  realty  when  there 
is  no  trust,  cannot  bring  an  equitable  action  to  construe  the  will^ 
although  the  rights  of  such  parties  will  be  settled  inhere  the  court  haa 
jurisdiction  of  the  suit  of  a  person  interested  in  the  personalty.   lb. 

4.  A  foreign  executor  cannot  brin^  an  action  in  this  State  until  he  has 
taken  out  lettei-s  testamentary.    PatU^ion  v.  Pagariy  827 

Bee  Jurisdiction. 
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ADMnaSTRATION. 
1.  Joint  administration  should  not  foe  compelled  against  the  protest  of 
one  of  the  parties  thereto.     Brubaher^»  Appeal^  16 

3.  When  the  class  primarily  entitled  to  administration  consists  of  ser- 

eral  persons  letters  shonld  be  granted  to  such  one  or  more  of  them 
as  the  register  judges  will  best  administer  the  estate.  Ik 

8.  Administration  upon  the  estate  of  a  living  person  is  Toid,  and  will 
be  set  aside  upon  the  application  of  the  supposed  decedent,  al- 
though the  estate  has  been  settled  and  the  administrator  dis- 
charged.   Steveiuan  v.  Superior  Courts  4d4 

4.  A  niece  by  marriage  of  an  intestate  decedent,  who  pays  the  Utter'i 

funeral  expenses,  and  is  thereby  the  largest  creditor  of  the  estate, 
is  entitled  to  letters  of  administration  as  a  creditor.  Lenta  t.  M- 
ert,  515 

8^  Administrator;  Rbyooatxon  of  Administratiov. 
ADMINISTRATOR. 

1.  An  administrator  who  acts  in  good  faith  and  executes  a  contract 
made  with  decedent  for  the  delivery  of  personal  property,  paid 
for  before  his  death,  the  breach  of  which  would  result  in  damage 
to  the  estate,  will  not  be  responsible,  although  the  estate  ia  insolv- 
ent.   Boaeh  V.  JmM,  104 

8.  An  administrator  who  deposits  estate  funds  in  his  individual  name 
in  a  bank,  which  fails,  must  make  good  the  loss,  although  he  had 
no  other  fonds  in  the  bank,  and  informed  its  officers  that  the  monej 
was  held  in  trust.     WilUatm  v.  WiUiamM^  \n 

Z,  A  widow's  illiteracy,  inability  to  write  or  to  read  printing  unless  in 
German,  will  not  deprive  her  of  her  right  to  administer  on  her  hoB* 
band's  estate,  where  she  possesses  a  good  mind  and  sound  judg- 
ment, a  knowledge  of  the  values  of  property  and  of  the  practical 
business  transactions  of  lifie.  Poverty  is  not  insolvency.  BcfiMt- 
90X'9  AppMi^  204 

4.  Title  to  the  personal  estate  of  an  intestate  can  only  be  transmitted 
through  the  instrumentality  of  letters  of  administration.  Eockwdl 
V.  Young^  •  471 

H.  A  surrogate  has  power  to  issue  letters  of  administration  with  limited 
powers,  as  with  *'  authority  to  prosecute  only,  and  not  with  power 
to  collect  or  compromise.    Martin  v.  Bizilraad,  479 

See  Accouhtino;  ADMmiSTRATiozf ;  Comproiosb  of  Dkbts. 
ADOPTED  CHILDREN. 

Right  to  share  in  estate.    See  Eitate  of  Sunderland^  528 

ADVANCEMENT. 

A  transfer  of  slaves  by  a  parent  to  his  daughter,  taking  back  an  inte^ 
est-bearing  promissory  note  in  the  amount  of  their  estimated  value 
shows  a  debt  uid  not  an  advancement,  and  parol  evidence  ia  not 
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ADVANCEMENT— «>n<»nM«i. 

admissible  to  show  that  an  adyancement  was  intended.    FennsU  y. 

Henry,  216 

ATTESTATION  CLAUSE.    See  Evidbncb,  2,  3. 

BEQUEST.     See  Constbuctioh. 
BOND. 

In  a  joint  bond  by  execntora  each  is  principal  as  to  bis  own  acts,  and 
surety  as  to  tbose  of  his  companion.     Caekie  y.  Harrison^  809 

CAPACITY.    iSlM  EyiDEKOB ;  Uhdub  Influbkgb. 
CHARITABLE  USES. 

1.  A  direction  that  the  annaal  interest  of  a  fmid  shall  be  distributed  by 

trustees  for  "  the  relief  of  the  most  descrying  of  the  poor  of  the  city 
of  Paterson  aforesaid,  forever,  without  regard  to  color  or  sex,  but  no 
person  who  is  known  to  be  intemperate,  lazy,  immoral  or  undesery- 
ing,  to  receiye  any  benefit  from  the  said  fund,"  creates  a  yalid  char- 
itable use.     Hesketh  y.  Murphy,  7 

2.  The  power  to  choose  the  beneficiaries  exists  in  the  trustees  by  impli- 

cation. ,  lb. 

Si  A  direction  by  testatrix,  that  a  person  named  shall  draw  the  moneys 
out  of  a  certain  bank  and  apply  them  partly  to  her  burial  and  fu- 
neral expenses,  and  **  the  residue  for  charitable  purposes,  masses, 
&c.,"  creates  a  valid  charitable  use,  and  upon  the  death  of  the  trus- 
tee named  by  the  testator  the  court  may  appoint  his  successor. 
Matter  of  Sefumler,  249 

See  Pbrpbtuitibs. 
CLAIMS  AGAINST  ESTATE. 

Honey  loaned  to  a  guardian  upon  a  yoid  mortgage  of  the  infant's 
realty,  executed  under  an  order  of  court,  constitutes  a  claim  against 
the  estate  in  fayor  of  the  lender.    Bay  y.  MeQinnie^  160 

COMMISSIONS. 

1.  Commissions  may  be  charged  on  the  gross  yalue  of  stocks  belonging 

to  testator  but  held  by  his  brokers  and  subs^uently  sold  by  them 
to  repay  advances.    Pomeroy  y.  MUU,  566 

2.  Commissions  may  be  allowed  on  any  personal  property  coming  to 

hand  that  has  a  money  value.  lb, 

8.  Commissions  can  only  be  allowed  for  what  has  been  done  and  not  for 

what  may  be  requisite  to  fully  execute  the  will.  lb, 

4.  An  executrix  is  not  entitled  to  commissioDS  on  a  debt  due  testator 

and  specifically  bequeathed  her  by  him.    Handy  v.  Chlline,        670 

5.  As  to  compensation  for  work  done  outside  executorial  dulies.    Lent 

v.  Howard,  109 

/See  Costs. 
Vol.  m.— 89 
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COMPROMISE  OP  DEBTS. 
An  administrator  has  no  power  to  compromise  any  debt  or  demand  ac- 
cruing in  deceased^s  lifetime,  without  the  consent  of  the  Probate 
Court.    JBtna  In;  Co.  y.  Swayts,  5S5 

CONSTRUCTION. 

1.  A  gift  from  testator  to  his  daughter  of  *'  all  my  real  and  personal  es- 

tate of  every  description,  and  all  the  money  due  to  me,  to  use  and 
dispose  of  as  she  may  think  proper  during  her  natural  life,  pro- 
vided she  maintains  and  supports  her  mother  decently  during 
her  life/'  conveys  an  absolute  estate  in  fee.     Oanedy  v.  Jonei,       33 

2.  Where  testator  first  gave  specific  legacies  to  his  children  and  grasd- 

children,  and  then  directed  his  personal  estate  to  be  equally  di- 
vided between  his  '*  aforesaid  heirs,"  the  grandchildren  share 
equally  with  the  children.    Htuian  v.  Oroole,  41 

8;'  The  word  *'  legacy  "  used  in  the  statute  providing  that  if  any  child 
should  die,  in  the  lifetime  of  the  father  or  mother,  having  issae, 
any  legacy  given  in  the  last  will  of  such  father  or  mother  shall  go 
to  such  issue,*'  does  not  include  a  devise  of  land.    Pratt  v.  MeOhee, 

171 

4s  Under  a  clause  that  if  any  one  of  testator's  children  should  *'  r<^st 
the  probate  "  of  his  will,  or  *^  petition  to  break  or  set  it  aside,*"  his 
share  shall  go  to  the  children  who  '*  shall  not  oppose  *'  the  will,  a 
child  who  abets  his  sister  in  filing  objections  to  the  will  and  taking 
the  preparatory  steps  to  a  trial,  bearing  the  expense  of  her  litigation 
and  advising  in  its  management,  forfeits*  his  share,  although  the 
opposition  was  abandoned  before  a  trial.    Donegan  v.  Wade^       206 

5.'  A  bequest  by  a  wife  to  her  husband  of  **a11  the  ready  money  I  mat 
have  either  in  bank  or  elsewhere  at  my  decease,*'  covers  the  amount 
of  a  legacy  collected  by  the  husband  at  her  request  after  the  execa- 
tion  of  the  will.     Bmiik  v.  Burch,  236 

ti  A  bequest  to  the  widow  of  "  all  of  the  household  property  in  the 
dwelling  house,"  includes  the  coal  and  wood  provided  for  the  ose 
of  the  family,  and  a  shot-gun,  in  the  absence  of  proof  that  the 
latter  was  not  kept  for  the  defense  of  the  home.  Fraaer't  Aeegunt- 
ing,  258 

7:  Under  an  authority  to  executors  '*  to  expend  a  sum  not  exceeding 
$2,000  in  the  repair "  of  a  burying  lot,  they  may  erect  a  sarcoph- 
agus, exchange  a  monument  on  the  lot,  erect  headstones,  and  re- 
place coping,  not  expending  more  than  the  sum  specified.  Ih. 

8.  An  unpaid  tax  is  not  an  incumbrance  within  the  meaning  of  a  direc- 
tion in  a  will  to  trustees  to  invest  in  bonds  and  mortgages  "  on  on- 
incumbered  real  estate."     Crabb  v.  Toung,  265 

ft.  A  posthumous  child  is  a  child  **  left "  by  his  deceased  father,  within 
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the  statute  of  distributions,  and  capable  of  inheriting  from  him. 
Pearson  v.  Carlton,  338 

10.  Legacies  with  the  amounts  blank  cannot  be  resorted  to  as  expo- 
nents of  a  testamentary  purpose.     Denton  y.  Claris  356 

11.  Under  a  devise  of  a  life  estate  to  testator's  widow,  remainder  to  his 
children  ^*  now  living,  or  who  may  be  at  the  time  of  her  decease/* 
the  estate  vests  in  the  children  living  at  testator's  death.  Bood  v. 
Harvey,  403 

13.  The  word  ^^ effects'' may  be  construed  to  include  real  estate  to 

effectuate  testator's  intention.    Page  v.  Fovit,  438 

18.  In  a  devise  to  a  person  "  fur  her  own  use  during  her  life,"  and  at 
her  death  to  another,  **to  descend  to  his  female  children  and 
grandchildren  and  to  their  heirs  forever/'  the  words  children  and 
grandchildren  are  words  of  limitation,  and  vest  a  remainder  in 
fee  in  the  children  and  such  grandchildren  only,  as  have  no  par- 
ents living,  with  a  life  estate  existing  in  each  of  the  first  takers. 
BaUtead  v.  Hall,  462 

14.  The  word  "  real "  may  be  substituted  for  **  rent "  where  the  latter  is 
plainly  a  clerical  error  as  in  a  bequest  of  "  all  my  rent  and  per- 
sonal property."    Baird  v.  Boucher ^  467 

See  Actions  ;  Dbvibb,  7 ;  Trust. 

CONTINUING  BUSINESS  OP  TESTATOR. 

liegatees  carrying  on  testator's  business,  according  to  a  **  desire  "  ex- 
pressed in  his  will,  by  which  the  profits  were  given  them,  and  it 
was  directed  that  his  moneys  invested  in  the  business  at  his  de- 
cease should  remain  there  for  three  years,  without  interest,  must 
make  good  to  the  estate  at  the  expiration  of  that  time  the  amount 
of  testator's  capital,  irrespective  of  its  loss  by  the  vicissitudes  of 
business.    Bennett  y,  Bhodee,  148 

CONTERSION  OF  TRUST  FUND. 
If  a  cestui  que  trust  fraudulently  obtains  from  his  trustee  property  form- 
ing part  of  the  principal  of  the  trust  fund  and  converts  it  to  his 
own  use,  a  successor  to  the  trustee  may  retain  out  of  the  income 
afterwards  accruing  to  the  beneficiary,  the  amount  so  converted. 
Oroher  v.  BiUon,  406 

COSTS. 

1.  The  right  of  an  executor  to  costs  in  an  issue  deviscmt  vel  non,  even 

when  successful,  depends  on  the  question  whether  the  litigation  is 
for  the  benefit  of  those  entitled  to  the  estate.     Sheete's  Appeal,    198 

2.  An  executor  will  not  be  allowed  out  of  the  estate  the  costs  of  pro- 

ceedings taken  by  him  to  establish  a  forged  will.  lb. 
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DEVISE. 

1.  If  a  deyisee  accepts  a  gift  "  for  which  "  he  is  directed  to  pay  a  som 

of  money  to  a  third  person,  he  assumes  a  personal  liability  to  mike 
such  payment.    Etter  v.  OreenatcaU^  U 

2.  A  provision  by  testator  that  it  was  his  wish  that  his  wife  should 

^*  haye  the  privilege  of  occupying  so  much  of  the  house  in  which  I 
now  live,  as  she  may  need  during  the  time  she  remains  my  widow/' 
with  a  residuary  devise  to  his  son,  gives  the  widow  a  right  to  per- 
sonally occupy  during  her  life,  in  common  with  others,  eo  much 
of  the  house  and  curtilage  as  she  needs.    IngereoU  v.  IngenoU^  275 

8.  A  devise  to  testator's  daughter  '*  A.  and  her  children  '^  conveys  an 
estate  in  joint  tenancy,  under  the  statute,  to  the  daughter  and  her 
children  living  at  testator's  death.    Biggs  v.  McCarty^  27S 

4.  Void  devises  pass  to  the  heir  at  law  in  the  absence  of  evideoce 
that  the  residuary  devisee  was  intended  to  receive  them.  Rwr  t. 
Perry,  303 

6.  A  statute  that  every  will  "  shall  pass  all  the  real  estate  which  the 
testator  had  at  the  time  of  his  death,"  does  not  alter  the  rule.    R. 

6.  A  devise  by  a  wife  of  real  estate  to  her  husband  for  life  "  if  he  shall 

not  marry,"  and  upon  his  marriage,  to  her  brother  in  fee,  creates  a 
valid  devise  over.     Boitmick  v.  Blades,  S64 

7.  In  a  devise  by  testator  to  his  son,  of  his  farm,  '*  for  his  support  and 

estate,  to  be  and  remain  bequeathed  to  his  children  during  their 
natural  life,"  the  word  *'  children  ''  is  a  word  of  purchase,  and  the 
son  takes  a  life  estate.     Oyster  v.  Oyster,  873 

8.  An  executory  devise  of  personal  property  will  not  be  defeated  bj  a 

prior  abi»o1ute  gift  of  the  same  chattels,  there  being  no  words  gir- 
ing  an  unlimited  power  to  dispose  of  the  same.    Bead  v.  Wathw^ 

m 

DISTRIBUTION  OP  ESTATES. 

1.  Where  an  illegitimate  child  has  been  legitimated  by  the  subsequent 

marriage  of  its  parents  according  to  the  laws  of  the  State  where  the 
marriage  takes  place,  and  the  parents  are  domiciled,  such  legitima- 
cy follows  the  child  everywhere  and  entitles  him  to  the  right  to  in- 
herit.   milerY,  Miller,  394 

2.  An  act  of  ao other  State  authorizing  the  adoption  of  a  child  and  pro- 

viding she  shall  inherit  from  the  adopted  parents  as  *'  if  she  were 
'  their  legitimate  cbild,'^  does  not  authorize  her  to  claim  by  repre- 
sentation through  her  adopted  father,  a  share  in  the  estate  of  bis 
father  who  survived  him  and  died  intestate  in  this  State.  EdaU  of 
Sunderland,  533 

8.  As  to  rights  of  posthumous  children.    Pearscm  v.  Carlton^  88S 


INDEX.  618 

r>ISTRIBUnON  OF  ESTATES— aw«mtt«i. 

4.   Child  en  ventre  sa  mhe.    Biggs  v.  McCarty^  278 

See  Eyidbngb,  9. 

ELECTION. 

1.  Where  a  testator  expresses  a  manifest  purpose  of  (Hsposing  of  prop- 

erty of  another  to  whom  the  testator  devises  property  of  his  own, 
it  is  immaterial  whether  he  believed  he  had  title  and  the  right  to 
will  it ;  or,  where  the  testator,  having  an  undivided  interest  in  the 
property,  devises  it  specifically.  In  either  case,  the  devisee  or  co- 
owner  must  elect  between  his  interest  in  the  same  and  any  other  in- 
terest he  may  take  under  the  will.    Mer  v.  Isler^  19 

2.  The  Probate  Court  has  jurisdiction  to  make  an  election  for  an  insane 

widow,  whether  she  will  take  under  the  will  or  against  it  State  y . 
Ueland,  118 

■8.  Where  testator,  owning  one-third  of  a  tract  of  land  known  as  the 
**  home  place,"  the  residue  of  which  was  vested  in  his  wife,  direct- 
ed in  his  will  that  she  should  '*  retain  the  home  place,"  and  at  her 
death  it  should  go  to  his  son,  a  case  for  election  by  the  widow  is 
presented.    Perm  v.  Guggenheimer^  487 

At.  Residence  on  the  place  for  thirty  years,  payment  of  taxes  and  exer- 
cise of  ownership  over  the  entire  property,  show  an  election  to  take 
under  the  will,  which  cannot  be  disavowed.  /&. 

EQUTTABLE  CONVERSION. 

1.  At  law  the  rents  and  profits  of  land  intermediate  the  testator's  death, 

and  the  exercise  of  a  power  of  sale,  belong  to  the  holder  of  the 
legal  title;  in  equity,  if  the  power  operates  as  an  intermediate  con- 
version of  the  land  into  personalty,  such  profits  are  a  part  of  the 
fund  and  should  be  accounted  for  by  the  heir  to  the  executor,  and 
by  the  latter  to  the  beneficiary.     Lent  v.  Hovxurd^  109 

2.  Wliere  the  general  scheme  of  the  will  requires  a  conversion,  the  court 

will  construe  a  power  of  sale  as  imperative,  although  the  donee  of 
the  power  is  vested  with  a  discretion  as  to  the  time  of  sale.         75. 
EVIDENCE. 

1.  Where  testator  made  a  devise  to  "  my  nephew,  Philip  Byers,"  and 

died  leaving  a  legitimate  nephew  of  that  name,  evidence  is  not  ad- 
missible to  show  that  he  intended  an  illegitimate  nephew  who  also 
survived.     Ajpfpd  v.  Byere^  1 

2.  A  mere  failure  of  recollection  by  the  subscribing  witnesses  cannot  de- 

feat the  probate  of  a  will  if  the  attestation  clause  and  surrounding 
circumstances  satisfactorily  establish  its  execution.    WiXl  of  Pepoon^ 

79 

3.  An  order  made  a  few  hours  after  the  execution  of  a  will,  adjudging 

testator  unfit  to  manage  his  property  and  appointing  a  guardian  for 
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him,  is  only  admissible  as  part  of  decedent's  history  contempoim- 
neoas  with  the  testamentary  act,  and  not  as  raising  a  presnmptioo 
of  insanity  or  lack  of  capacity.    Mice  v.  Bice^  12$ 

4.  Opinions  of  non-professional  witnesses  who  speak  from  obsenratioD 

as  to  testator's  capacity,  are  admissible,  but  they  most  describe  whst 
has  led  to  their  conclusions  ss  well  as  their  means  of  obeerratioiks. 

2k 

5.  Delusions  as  to  *'  greenbacks,"  maltreatment  by  his  wife,  and  other 

topics  not  influencing  the  proyisions  of  the  will,  cannot  be  proved. 

n. 

6.  Oral  declarations  of  a  testator  made  after  cancelling  a  will  are  ad- 

missible  in  eyidence  to  show  whether  or  not  he  intended  to  renre 
an  earlier  will.    Piehens  v.  Datu,  225 

7.  Where  executors  paid  a  claim  arising  upon  a  contract  with  deceased 

and  produce  a  voucher  therefor,  the  burden  upon  an  accounting  is  on 
contestants  to  show  the  debt  was  not  a  just  one.  JPhiaa^s  Aeoount" 
ing,  25S 

8.  Testator  intending  to  travel  made  a  will  in  December,  1849,  and 

started  on  his  trip  in  January,  1850,  at  which  time  his  daugfatei's 
only  child  was  dead.  8he  had  another  child  on  November  20, 1851 . 
The  will  was  proved  November  10,  1851,  without  exact  evidence 
of  the  date  of  testator's  death ;  hddy  it  is  to  be  presumed  that  the 
last  infant  was  en  ventre  sa  nUre  at  the  time  of  testator's  death. 
Biggs  v.  McCarty,  278 

9.  Upon  an  issue  of  undue  influence  by  a  beneficiary  not  related  to  tes- 

tator, statements  made  by  the  testator  to  his  son  eight  years  before 
the  date  of  his  will,  that  he  could  not  resist  the  influence  of  such 
beneficiary,  are  properly  received  in  connection  with  similar  ex- 
pressions of  feeling  up  to  the  date  of  the  will.    Potter  t.  Baldviny 

293 

10.  So  statements  by  deceased,  the  night  before  his  death,  that  he  want- 
ed to  see  his  son,  and  that  ^*  he  did  not  know  but  he  had  been  de- 
ceived," are  admissible.  /&► 

11.  It  is  a  presumption  of  law  that  all  alterations,  interlineations  or 
erasures  in  n  will,  were  made  after  its  execution.    ToMer,  WiUiamt^ 

833 

12.  Proof  of  testator's  purpose  and  efforts  to  provide  for  his  daughter 
in  anticipation  of  his  death  is  admissible  to  show  a  testamentary 
condition  of  mind.    Kdleher  v.  Keman^  417 

18.  Upon  an  issue  of  forgery  vel  non,  after  direct  proof  of  the  genuine- 
ness and  spuriousness  of  the  paper,  declarations  of  deceased,  cor- 
roborative of  such  proofs,  may  be  offered  by  either  party.  Eoppt 
V.  Byere,  49^ 
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14.  Where  a  bequest  is  made  by  testator  to  his  namesake  **  S.  G.,  son  of 
Captain  J.  F.  S./'  evidence  is  admissible  to  show  that  one  S.  G.,  a 
son  of  J.  F.  S.,  was  not  in  existence  at  the  date  of  the  will,  and  that 
testator  knew  and  referred  to  *'  S.  G.,  son  of  Captain  J.  F.  H/' 
Eawhms  v.   Garland,  550 

/S00  ADTANCBicEiirr;  Cokstbuction,  10;  Revocation  of  WiLlto 
EXECUTION  OF  WILL. 

1.  Signatures  by  attesting  witnesses  at  the  bottom  of  the  first  page  and 
top  of  the  second  or  last  page,  over  important  provisions  of  the 
will,  are  not  at  the  end  of  the  will,  as  required  by  statute.  WiU  of 
ffewiU,  58 

3.  It  is  not  necessary  that  subscribing  witnesses  should  know  the  paper 
signed  by  them  to  be  a  will.    Flood  v.  Pragoff,  69 

3.  A  statute  requiring  that  the  testator's  signature  to  his  vnll  be  placed 

at  the  "  end  or  close  thereof  is  complied  with,  although  it  pre- 
cedes the  date.  lb. 

4.  Where  testator  made  his  wiU  on  a  blank  with  a  printed  commence^ 

ment  and  termination,  and,  filling  the  interyenlng  space,  wrote  part 
of  a  material  proyision  fibove  the  printed  ending  where  he  put  his 
signature,  and  the  remainder  at  the  top  of  the  succeeding  page, 
there  is  no  subscription  "  at  the  end  of  the  will "  as  required  by 
statute.     Will  of  O'Neil,  185 

5.  Testator's  name  may  be  signed  to  a  will  by  a  subscribing  witness  and 

the  acknowledgment  of  the  execution  of  the  will  by  testator  in  the 
presence  of  witnesses  is  an  adoption  of  the  signature.  Herbert  v. 
Berrier,  154 

6.  A  formal  request  to  the  witnesses  to  sign  is  not  necessary;  it  ia 

enough  if  the  will  was  subscribed  to  as  such  by  the  testator  in 
their  presence,  and  by  them  as  witnesses  in  the  conscious  presence 
of  the  testator.  i2t. 

7.  Under  a  statute  requiring  an  **  acknowledgment ''  by  testator  of  a 

signature  to  his  will  made  by  a  third  person,  and  a  "  declaration  ** 
of  the  instrument  as  his  last  will,  the  testator  must,  by  an  open 
expression  in  words  or  unmistakable  acts,  indicate  his  recognition 
of  the  testamentary  act  in  which  he  is  engaged,  and  of  the  genuine- 
ness of  the  signature  and  will  presented  to  *the  witnesses.  Lud- 
low y.  LudlatOy  241 

8.  Presumption  as  to  alterations  and  erasures.     Toebbe  y.  WilliariM,  888 
EXECUTORS. 

1.  What  is  a  reasonable  time  within  which  an  executor  directed  to  con- 
yert  an  estate  into  money  must  exercise  his  discretion  as  to  railroad 
stocks  and  property  generally,  depends  on  the  circumstances  of 
each  case.    Matter  of  Weaton,  88 
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2.  It  seems  eighteen  months  may  serve  as  a  proper  standard  in  the  ab- 
sence of  modifying  circumstances.  Fb. 

8.  Where  an  execntor  renders  services  to  an  estate  outside  his  executor- 
ial duties,  as  in  managing  and  improving  for  many  years  farm  lands, 
crediting  the  profits  to  the  estate,  he  is  entitled  to  suitable  compen- 
sation for  his  services  in  addition  to  his  statutory  fees,  and  a  legacy 
from  testator.    Lent  v.  Howard^  109 

4.  Executors  who  pay  to  a  mother  a  claim  by  her  deceased  son  against 
the  estate  for  wages,  although  she  is  not  his  administratrix,  will  not 
be  charged  therewith  if  the  statute  of  limitations  has  barred  the 
claim.     Frazer^^  Aecauntingj  258 

6.  Where  the  same  person  is  surviving  partner  and  executor  of  his  co- 
partner and  has  funds  in  hand  not  needed  to  discharge  firm  debta, 
he  is  bound  to  pay  them  to  himself  as  executor,  and  for  a  faOure  so 
to  do  his  sureties  are  responsible.     Cathie  v.  Harrison,  309 

6.  Where  an  executor  is  also  trustee  under  a  will,  to  impose  on  him 

liability  in  the  latter  capacity  there  must  be  some  authoritative  and 
notorious  act  on  his  part  showing  a  transfer  of  property  from  him- 
self in  one  capacity  to  himself  in  another,  such  as  the  filing  and 
settlement  of  his  account  as  executor,  crediting  himself  with  funds 
as  held  by  him  as  trustee.     Crocker  v.  Dillon,  406 

7.  Where  a  will  vests  trusts  in  the  executors  as  such,  an  acceptance  of 

the  office  is  an  assumption  of  the  trusts.     Earle  v.  EarU,  445 

8.  An  executor  or  trustee  is  bound  to  exercise  due  caution  in  respect  to 

the  approval  of,  and  acquiescence  in  the  acts  of  co-trustees,  and  if 
he  deliver  over  to  them  the  entire  management  of  the  estate,  he  is 
responsible  for  losses  which  diligence  on  his  part  would  have  pre- 
vented. Ih, 

9.  An  executor  who  omits  to  take  security  for  property  sold  on  credit, 

as  required  by  statute,  must  make  good  to  the  estate  loss  resulting 
from  a  purchaser's  insolvency.     Bowen  v.  8hay,  513 

10.  A  purchaser  of  chattels  from  an  executor  de  son  tort  may  plead  pay- 

ment of  a  purchase-money  note  to  the  legal  administrator.  Boek- 
ioellY.  Young,  471 

11.  An  executor  de  wn  tort  cannot  convey  to  a  person  not  a  creditor  oi 

the  estate  a  title  to  personalty  valid  as  against  a  subsequently  ap- 
pointed administrator.  Ih. 

12.  As  to  right  to  pledge  estate  securities.    Nugent  v.  Laduke,         188 

See  Powers,  1.  • 

EXEMPT  PROPERTY. 
A  bequest  to  the  widow  of  all  testator's  household  property  and  the 
use  of  his  house  do  not  prevent  appraisers  setting  apart  as  exempt, 
for  her  use,  a  horse,  pbsBton  and  harness.     Frofur^e  Aeeounting,  358 
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See  Actions. 

aiTAKDIAN  AND  WARD. 

1«  Money  loaned  to  a  guardian  upon  a  void  mortgage  of  the  infants 
realty,  executed  under  an  order  of  court,  constitutes  a  claim  against 
the  estate  in  favor  of  the  lender.    Bay  v.  McOinnis^  160 

d.  An  allowance  may  be  made  for  maintenance  and  education  out  of 
the  interest  upon  legacies  payable  to  infants  at  their  majority,  with 
limitations  over  in  case  of  death  under  age.    Flinn  v.  Fliim^     660 
See  UsuBT, 

INHERITANOE. 

See  DiBTBiBUTioiT  OF  Estates. 
INTEREST. 

1.  If  a  trustee  neglect  to  invest  funds  held  by  him,  within  a  reasonable 
time,  six  months  being  usually  allowed,  he  is  prima  facie  chargeable 
with  interest,  and  he  has  the  burden  of  proof,  upon  an  accounting, 
to  justify  the  delay.    Lent  v.  Hoioardy  109 

^.  An  executrix  is  entitled  to  the  interest  attached  by  the  will  to  a  leg- 
acy given  her,  although  she  had  cash  in  hand  sufficient  at  testator's 
death  to  pay  the  same.    Handy  v.  CoUins,  570 

JURISDICTION. 

1.  The  probate  of  a  will  of  personalty  is  conclusive,  and  a  court  of 
equity  has  no  jurisdiction  to  set  the  same  aside  because  of  fraud  or 
undue  influence,  nor  to  charge  the  executors  of  such  a  will,  as  to  a 
gift  to  them  therein  as  trustees  of  the  next  of  kin,  on  the  ground 
that  such  gift  was  obtained  by  fraud.    Post  v.  Moion,  43 

^.  The  Probate  Court  has  jurisdiction  to  construe  a  will  when  neces- 
sary to  ^ttle  or  distribute  the  estate.     State  v.  Ueland,  118 
See  Actions;    Accountino;    Administbatob ;    ADMunsTBA- 
TiON,  8 ;  Elsction. 

LEGACY. 

1.  In  order  to  create  a  charge  on  land  devised,  there  must  be  more  than 
a  bare  direction  to  the  devisee  to  pay  money;  it  must  appear 
by  express  words  or  by  necessary  implication  from  the  whole  will. 
Walter's  Appeal,  28 

H.  A  legacy  charged  on  testator's  real  estate  and  also  directed  to  be  paid 
by  the  widow  out  of  property  devised  to  her  for  life,  consisting  of 
realty  and  all  testator's  personalty,  may  be  enforced  against  the  real 
estate,  and  as  a  personal  claim  against  a  devisee,  entering  upon  the 
land  charged,  without  resorting  to  or  exhausting  the  personal 
estate  remaining  at  the  widow's  death.    Lofton  v.  Moore,  164 
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8.  A  direction  that  the  amount  of  a  legacy  shall  be  diminiflhed  by 
actual  indebtedneas  of  the  legatee  charged  on  testator's  books,  is 
valid.     BoberC  v.  Coming,  ITS 

4.  The  intention  of  testator  must  govern  in  determining  whether  l^a- 

cies  are  charged  on  land  devised.    Sutrtmh  v.  Ware,  195 

5.  Whenever  it  appears  that  the  devise  was  given  on  condition  or  in 

consideration  that  the  devisee  should  pay  the  legacy,  the  land  will 
be  charged  with  its  payment.  Ih 

6.  If  the  executors  of  a  will  give  a  bond  for  the  payment  of  all  debts 

and  legacies,  the  real  estate  devised  to  one  of  their  number  is  not 
thereby  dischaiged  from  the  lien  of  a  l^acy  charged  thereon,  and 
a  honafide  mortgagee  of  the  devisee  cannot  compel  the  legatees  to 
exhaust  the  residuary  estate  or  their  remedies  on  the  bond  before 
proceeding  against  the  land.    Amhentt  OoOege  v.  SmUh,  333 

7.  A  gift  by  a  mother  to  her  eldest  son  of  all  her  real  and  personal 

property,  he  to  pay  her  debts  and  the  school  expenses  of  a  yoonger 
son,  the  personalty  amounting  to  $20  and  the  real  estate  to  $1,500^ 
makes  the  provision  in  favor  of  the  younger  son  a  charge  on  the 
realty.     Thayer  v.  Finnegan,  860 

8.  If  a  legatee  of  a  legacy  charged  on  land  devised  joins  in  a  mortgage 

thereof  with  the  devisee  who  is  also  executor,  he  loses,  upon  a  fore- 
closure of  the  mortgage,  his  claim  upon  the  land  and  aJl  right  of 
action  for  his  legacy  against  sureties  on  the  executor's  bond.      Ih. 

9.  A  direction  that  one-half  of  the  recovery  from  a  litigated  claim 

should  be  paid  to  testator's  wife,  and  the  balance  should  be  paid  in 
certain  fixed  amounts,  or  ratable  proportions,  to  other  persons,  cre- 
ates specific  legacies.     Maybwry  v.  Orady,  375 

10.  Specific  devises  and  specific  legacies  abate  ratably  in  case  of  a  defi- 
ciency of  assets  to  pay  debts.  f  & 

11.  A  statute  authorizing  the  payment  of  a  legacy  upon  an  application 
therefor,  and  an  accounting  to  which  the  legatee  alone  is  a  neces- 
sary party,  will  not  warrant  such  payment  where  the  l^;acy  is  dis- 
puted. In  such  case  there  must  be  a  final  accounting  where  all  the 
parties  who  may  be  afifected  by  the  adjudication  are  in  court. 
Biggs  V.  Cragg^  891 

See  OoKBTBUCTioK,  1 ;  Ibtersst. 
LIFE  ESTATE. 
A  direction  by  testator  that  the  entire  principal  of  his  estate,  which 
consisted  of  personalty,  should  be  securely  invested,  and  so  remain 
during  the  lives  of  his  children  and  two  grandchildren,  who  shoold 
receive  the  income  in  equal  shares,  and  upon  the  death  of  any  one 
of  them  the  survivors  should  receive  the  entire  income,  and,  when 
all  were  dead,  the  fund  should  be  divided  amongst   the  testators 
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heirs,  creates  a  life  estate  in  the  children  and  grandchildren,  and 
the  principal  property  goes  to  the  executors  upon  the  trusts.  BavU* 
Appeal^  546^ 

See  Construction,  d-11;  Devise,  7. 

LIFE  TENANTS. 

1.  As  between  a  tenant  for  life  and  remainderman  of  stock  held  in  trust, 

funds  received  by  the  trustee  from  a  sale  of  part  of  the  franchise 
and  permanent  property  of  the  company  which  issued  the  stock, 
belong  to  th^  corpus  of  the  trust  estate.     VintorCs  Appeal,  281 

2.  Where  testator  bequeathed  a  fund  to  trustees  to  hold  such  property 

as  they  received,  with  a  discretion  to  sell  the  same  and  substitute 
other  investments,  and  after  discharging  certain  annuities  to  pay 
the  remaining  **  net  rents  and  income"  to  certain  persons  for  life,, 
with  remainder  over,  and  certain  bonds  left  by  the  testator,  and 
worth  more  than  par  at  his  death,  had  become  due,  and  others  had 
been  bought  by  the  trustees  at  par  and  at  par  and  accrued  interest^ 
the  life  tenants,  as  against  the  remaindermen,  are  entitled  to  all  the 
net  income  on  the  bonds  owned  by  testator  or  bought  by  the  trust- 
ees at  a  premium,  and  sums  paid  for  accrued  interest  should  be  re- 
paid from  interest  subsequently  received.    Hemmway  v.  Hemenwajf, 

420 
8.  As  between  a  tenant  for  life  and  remainderman  of  stock  held  in 
trust,  money  received  by  the  trustee  from  a  sale  of  the  right  to  sub- 
scribe to  an  increase  of  capital  stock  is  principal.    BiddU^s  Ap' 
peal,  442 

See  PowBBS,  3, 4. 


PBRPBTUITIEB. 

1.  The  power  of  alienation  is  not  suspended  by  the  mere  creation  of  a 

trust,  but  only  where  a  sale  by  the  trustee  during  the  existence  of 
the  trust  term  would  be  in  contravention  of  the  trust.  Robert  v. 
Coming^  178 

2.  The  statute  against  perpetuities  is  not  violated  by  directions  which 

may  involve  some  delay  in  the  actual  conversion  or  division  of 
property,  arising  from  the  necessity  of  giving  notice  of  sale  or  doing 
other  preliminary  acts.  Ih. 

8.  A  discretion  to  executors  to  defer  the  time  of  sale  of  testator's  real 
estate,  not  exceeding  a  fixed  period,  involves  no  suspension  of  the 
power  of  alienation.  Ih, 

4.  A  restriction  in  a  gift  to  the  trustees  of  a  charity,  that  the  income 
only  shall  be  used  for  the  purposes  of  the  charity,  does  not  create  a 
perpetuity.  IK 
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PERPETUITIES— «mtinti«i. 
6.  A  provision  in  a  will  establishing  a  fand  for  the  preaenration,  em- 
bellishment and  repair  of  a  monument  erected  by  the  testatrix,  is 
Toid  as  creating  a  perpetuity  for  a  non-charitable  use.    Bala  v. 
B(Ue$y  313 

PLEDGE  OP  ESTATE  SECURITIES. 

An  executor  or  other  trustee  has  no  authority  to  pledge  or  otherwise 

use  for  his  individual  benefit  assets  of  the  estate,  and  one  who 

takes  them  from  him  with  notice  acquires  no  rights  in  equity. 

Nugent  v.  LadulDe,  •  188 

POWERS. 

1.  A  power  of  sale  for  an  object  which  cannot  be  accomplished,  cannot 

itself  be  exercised.    Bates  v.  Bates,  212 

2.  Where  a  power  of  sale  is  given  to  executors  in  their  official  capacity, 

and  not  by  their  names ;  upon  the  removal  from  office  of  one,  the 
remaining  executors  can  exercise  it.     Denton  v.  Clark,  856 

d.  A  devise  by  testator  of  all  his  real  and  personal  estate  to  his  wife,  ^  to 
have  and  to  hold  or  to  dispose  of  so  much  of  the  same  as  she  may 
need  or  wish  to  use  during  her  lifetime,  and  after  her  death,  if 
there  is  anything  left,^^  the  same  to  be  divided  amongst  certain 
persons,  creates  a  general  power  of  disposal  not  limited  to  the  life 
estate,  to  be  exercised  only  to  the  extent  of  her  need.  Haidenon 
V.  Maekbum^  456 

4.  Where  a  life  tenant  with  power  to  convey  in  fee  executes  such  a  con- 
veyance which  contains  no  explanation  of  the  authority  under 
which  it  is  made,  it  will  be  presumed  to  be  an  exercise  of  the 
power.    Baird  v.  Boueher^  467 

See  Charitablb  Use  ;  EquiTABLB  Convebsion  ;  Perpetuitibi. 
PROBATE. 

Probate  of  a  wiU  of  personalty  is  conclusive.    Post  v.  Moitm^  4S 

RENTS  AND  PROFITS.    See  EquiTABLB  Convbrbiow. 
REVIVAL  OP  FORMER  WILL. 
Whether  the  cancellation  of  a  duly  executed  will  containing  a  claoM 
expressly  revoking  former  wills,  revives  a  former  will  which  has  not 
been  destroyed,  is  a  question  of  intention  to  be  collected  from  all 
the  circumstances  of  the  case.     Pickens  v.  Datis^  235 

See  Evidence,  7. 
REVOCATION  OF  ADMINISTRATION. 

1.  An  intestate's  widow  has  no  interest  in  petitioning  for  the  removal  of 

an  ancillary  administrator  who  is  administrator  at  the  place  of  de- 
ceased's domicil,  where  she  resides.     White  v.  Spaulding,  S4T 

2.  A  mere  allegation  that  a  petitioner  for  the  removal  of  administntor 
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is  a  creditor  of  deceased,  is  not  enough  without  a  prima  facie  show- 
ing of  how  he  became  such.  Ih, 

8.  A  petition  of  removal  *'  for  non-performance  of  his  duty,*^  is  not  suf- 
ficiently specific  to  put  the  administrator  on  his  defense.  lb, 

4«  Notice  of  proceedings  to  remove  an  administrator  living  in  a  foreign 
jurisdiction,  must  be  served  personally  on  him  and  on  the  heir  at 
law.  lb. 

S,  Non-residence  is  not  of  itself  a  suflScient  ground  to  remove  an  ancil- 
lary administrator  who  is  also  administrator  at  deceased's  place  of 
domicil.  lb, 

REVOCATION  OP  WILL. 

1.  The  drawing  of  scrolls  through  the  signature  to  a  will  in  such  man- 

ner as  not  to  obliterate  it  or  render  it  illegible,  is  not  a  **  destruc- 
tion "  of  the  will,  within  the  statute  regulating  revocations.  Ghiy 
V.  Gay,  540 

2.  Where  the  act  relied  on  is  sufiicient  to  work  a  revocation  if  done  with 

intent  to  revoke,  declarations  of  the  testator  are  admissible  to  prove 
such  an  intention.  lb, 

8.  The  birth  and  recognition  of  an  illegitimate  child  subsequent  to  the 
execution  of  a  will  by  the  father  revokes  such  will.  MUbwrn  t. 
Milbam,  544 

See  RsvTYAii  of  Fobhbb  Will. 

STATUTE  OP  LIMITATIONS. 

1.  The  statute  of  limitations  runs  against  such  a  debt  from  the  date  of 

the  testator's  death.    Etter  y.  QreenawaU,  84 

2.  A  valid  title  cannot  be  obtained  from  an  executor  de  aon  tort  by  lim- 

itation,  as  the  statute  does  not  run  till  the  issuing  of  letters  of  ad- 
ministration.    Rockwell  V.  Toung,  471 

TRUST. 

1.  A  devise  by  the  testator  to  his  wife,  **  with  a  special  request  that  at 

her  death  she  give  the  said  lands  to  be  equally  divided  between  her 
near  relatives  and  mine/'  creates  a  trust  for  the  benefit  of  such  rela- 
tives.   HdndUyY,  Wrighteon,  580 

2.  The  expression  **near  relatives''  is  legally  certain,  and  means  such 

persons  as  will  take  under  the  statute  of  distributions.  lb, 

8.  A  bequest  in  trust  for  the  maintenance  and  education  of  a  grand- 
daughter upon  condition  that  she  is  educated  in  a  Roman  Catholic 
school,  and  is  rained  in  that  faith,  with  a  limitation  over,  is  not 
void  tor  uncertainty,  for  impossibility,  unconstitutionality,  or  as 
against  public  policy.    Magee  v.  O^NeiU,  591 
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URUST— continued. 

4.  As  to  distribution  of  stock  dividends,  interest^  premiums  and  cash 
dividends  between  life  tenants  and  remaindermen.     VMUmU  Ap- 
peal^ 281 ;  Hemmtoay  v.  Eemenway^  429 ;  BiddWs  Appeal^  442 
See  Chabitablb  Ubb;   Convebsion  of  Tbust  Fuhd;   Pxr- 
PETUirms. 
TRUSTEE. 

1.  A  provision  in  the  will,  exempting  trustees  from  liability  *^  for  anj 

loss  or  damage  that  may  happen  to  my  estate  except  the  same  shall 
occur  or  take  place  from  their  own  willful  default,  misconduct  or 
neglect/^  protects  them  against  losses  by  improvident  or  careless  in* 
vestment.  There  must  have  been  a  willful  and  intentional  disre- 
gard of  the  rules  of  prudence.     Crdbb  v.  Taung^  265 

2.  If  trustees  act  in  good  faith  in  making  investments,  subsequent 

events  which  they  could  not  foresee  or  control,  operating  to  depre- 
ciate the  value  of  the  securities,  do  not  render  them  liable  to  make 
good  the  loss  to  the  estate.  Th, 

B.  Liability  for  interest.    Lent  v.  Botoard^  109 

4.  Right  to  pledge  estate  securities.    Nugent  v.  Laduhe^  188 

5.  As  to  when  executor  is  held  to  have  assumed  duties  of  trustee. 

Orocker'^.  IHlUm,^(^;EarleY.Earle,  i45 

UNDUE  INFLUENCE. 

A  will  executed  by  one  having  full  testamentary  capacity  is  not,  as  mat- 
ter of  law,  fraudulent  for  the  simple  reason  that  it  contains  a  pro- 
vision  in  favor  of  the  draughtsman,  who  was  and  had  been  testa- 
tor's counsel    P&st  v.  Mcuon,  4S 
See  Eyidbncb,  10, 11. 
USURY. 

The  reception  by  a  guardian  of  a  bonus  upon  the  loan  of  estate  moneyi 
does  not  make  the  transaction  usurious  within  the  statute.  FeUovi 
V.  LongycTy  S^7 

WILL. 

1.  A  writing  conveying  certain  personalty  and  realty  to*deceased's  son- 
in-law,  for  the  natural  life  of  deceased  and  his  wife,  the  devisee  to 
pay  the  taxes  annually,  take  care  of  deceased  and  his  wife  while 
they  lived,  pay  their  funeral  expenses,  and  take  care  of  their  daugh- 
ter till  married,  and  *'  pay  me  $250  by  the  first  of  January  in  each 
year  during  the  natural  lifetime  of  myself  and  wife,"  is  a  valid  wili 
and  creates  an  annuity  of  $250  in  favor  of  testator's  widow,  which 
is  a  charge  on  the  land  devised.     OtuAor  v.  Jonee^  148 

d.  A  direction  that  the  amount  of  a  legacy  shall  be  diminished  by  set- 
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ual  indebtedness  of  the  legatee  charged  on  testator^s  books,  is 
▼alid.    Boibertv.  Coming,  178 

8.  Testator  executed,  at  different  times,  two  wills,  and  later  a  writing 
styled  a  *' codicil/' in  which  he  directed  that  if  he  died  within 
three  months  the  first  testament  should  be  his  last  will,  and  upon 
his  decease  after  such  time  the  last  writing  should  take  effect.  Tes- 
k  tator  died  within  the  three  months.    Beld,  that  the  first  will  took 

effect  and  the  codicil  must  be  construed  as  a  codicil  thereto.  Bni- 
dish  ▼.  MeCleOany  201 

A,  Entries  of  a  testamentary  character,  made  at  different  dates  in  a  di- 
ary in  deceased^s  handwriting,  oyer  his  signature,  may  be  probated 
as  a  holographic  will.    Meagan  v.  Stanley,  261 

-5.  An  entry  of  a  testamentary  character  by  decedent,  in  a  diary,  may  be 
proved  as  a  will  of  personalty,  although  not  signed  by  him.       Ih. 

6.  A  testamentary  paper  written  and  subscribed  by  testator  with  the  in- 

tention of  making  it  his  will,  is  such,  although  he  may  have  erro- 
neously thought  it  Toid  for  want  of  legal  formality.  ToMe  y.  WU- 
liams,  883 

7.  An  instrument  executed  by  deceased,  commencing,  *'  In  anticipation 

of  my  departure  from  the  city  of  Baltimore,  and  to  provide  for 
possible  contingencies,"  and  bargaining  and  selling  to  his  daughter 
all  his  goods,  chattels  and  effects,  reserving  the  use  of  the  same  and 
right  to  dispose  of  the  same  otherwise,  may  be  probated  as  a  will, 
although  deceased  returned  safely  from  the  contemplated  trip. 
KeUtiher  v.  Keman,  417 

8.  A  paper  printed  in  the  form  of  a  stationer's  blank,  with  the  vacant 

spaces  filled  in  deceased^s  handwriting,  is  not  an  olographic  will  in 
whole  or  in  part    Estate  of  Rand,  460 

See  Eyidbnob;  Rbvooation;  Revival  of  Fobmbb  Will. 
170RDB  AND  PHRASES. 

See  CoNSTBUcnoK. 
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